Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


I 


mmammmmmmaammmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm 

iMnVAhu  u  1(11  ui^.  u »» 1 1  I 


REPORTS  OF  CASES 


ARGUED  AND   DETERMINED 


IN 


SUPREME  COURT   r^ 


AND  IN  TBI 


COURT  FOR  THE  CORRECTION  OF  ERRORS 


STATE  OF  NEW-YORK. 


BY  HIRAM  DENIO, 

CoaiMeUor  it  Law. 


VOL.  m. 


NEW   YORK: 
BANKS  &  BROTHERS,  LAW  PUBLISHERS, 

No.  144  NASSAU  STREET. 
ALBANT:   4f6   BEOADWAT. 

1859. 


N 


Entered  according  to  tct  of  Congress,  lo  the  year  one  thousand  eight  handled  and  foitj  eight 

Bt  GOUL^    %j^£ti  4s  GOULD, 
in  the  clerk's  office  of  the  district  court  of  (he  northern  district  of  Nnr-T^  .k. 


/Z£^.    <Xy'. 


c^.  /a..  /.f7^ 


MEMBERS  OF  THE  COURT 


FOR  THE 


CORllECTION    OF  ERRORS, 

PURING  THE  FEBIOD  EMBRACED  IN  Tfll?  VOLUME. 


ADDISON  GARDINER,  President  of  the  Senate, 
REUBEN  H.  WALWORTH,  Chancellor 

GREENE  C.  BRONSON,  Ch.  J.}   r  .y  v^  ./•  4A. 
SAMUEL  BEARDSLEY,  }  i^^^  %  ^^ 

FREEBORN  G.  JEWETT,        )  ^^^^-^  ^^"^"^ 


SENATORS. 

FIRST   DISTRICT. 

JOHN  IL.  LOTT,  |     GEORGE  P0L80M, 

DAVID  R.  FLOYD  JONES,  |     EDWARD  SANFORD. 

•  SECOND  DISTRICT. 

ABRAHAM  A.  DEYO,  I     ROBERT  DENNISTON, 

JOSHUA  B.  SMITH,  |      SAXTON  SxMITH. 

THIRD   DISTRICT. 

JOHN  0.  WRIGHT,  I      JOHN  P.  BEEKMAN, 

STEPHEN  0.  JOHNSON,  |      WM.  H.  VAN  SCHOONHO  VEN 

FOURTH    DISTRICT. 

THOMAS  B.  MITCHELL,  I      AUGUSTUS  C.  HAND, 

ORVBLLE  CLARK,  |      SAMUEL  YOUNG. 

1 

!  FIFTH   DISTRICT. 

CARLOS  P.  SCOVIL,  I      ENOCH  B.  TALCOTT, 

I  THOMAS  BARLOW,  |      JOSHUA  A.  SPENCER. 

SIXTH    DISTRICT. 

CALVIN  T.  CHAMBERLAIN,         I       Gr.ORGfi  D.  BEERS, 
CLARK  BURNHAM,  |      THOMAS  J.  WHEELER. 

I  SEVENTH   DISTRICT. 

JOHN  PORTER,  I      HENRY  J.  SEDGWICK, 

ALBERT  LESTER,  |      RICHARD  H.  WILLIAMS. 

EIGHTH    DISTRICT. 

HARVEY  PUTNAM,  I      CARLOS  EMMONS, 

FREDERICK  F.  BACKUS,  |      GIDEON  HARD. 

[3J 


JUSTICES  OF  THE  SUPREME  COURT. 


GREENE  C.  BRONSON,  Chief  Justice. 

SAMUEL  BEARDSLEY,     ),     . 
FREEBORN  G.  JEWETT,  \  •"«"«*• 


CIRCUIT  JUDGES. 


FIRST  CIRCUIT, 

JOHN  W.  EDMONDS. 

SECOND  CIRCUIT, 

SEWARD  BARCULO. 

THIRD  CIRCUIT, 

AMASA  J.  PARKER. 

FOURTH  CIRCUIT, 

JOHN  WILLARD. 


FIFTH  CIRCUIT, 

PHILO  GRIDLEY 


SIXTH   CIRCUIT, 


HIRAM  GRAY. 

SEVENTH  CIRCUIT, 

BOWEN  WHITING 

EIGHTH  CIRCUIT, 

NATHAN  DAYTON 


JOHN  VAN  BUREN,  An(ymey  GeneraL 


CASES 


REPORTED  IN  THIS  YOLUBOl 


Abbot,  Bank  of  SaKnav. 181 

Ablon,  Hargotu  ▼ 406 

Adams,  Peoplev 190 

, — —r 610 

,WalBhy- 125 

Albany  Idb.  Ca,  Howard  ▼» 301 

Alexander  v.  Carpenter, 266 

Allen  V.  Culver, 284 

Anstice  v.  Holmes, 244 

Areson,  Areson  v 458 

Aresonv.  Areson, 458 

Argall  V.  Smith, 435 

B 

Baker,  Courtney  t » 27 

,  Rich  V 79 

Bank  of  Salina,  Henry  ▼ 593 

V.  Abbot, 181 

Beardsley  v.  Dygert, 380 

Becker,  KecnholtsY •  346 

Beers,  Swift  v 70 

Bennett,  ex  parte, 175 

Blanchard  v.  Nestle, 37 

Blunt  V.  McCormick, 283 

Bouchard  v.  Dias, 238 

,  Dias  V 610 

Bowery.  Tiermann, 378 

Boyd,  Manuf.  6l  Merch.  Bank  of 

the  Northern  Liberties  r 257 

Bradley,  Van  Rensselaer  t 135 

— ^  T.  Bprwetl, 61 

V. 261 

Brady,  MeCosker  T 610 

Brig^,Pcckv : 107 

,  Smith  V 73 

,  Supervisors  of  Onondaga  t.  .  173 
Blown,  Wilbur  v 356 


Biyan,  Ruckman  ▼. S40 

Bunn,  McDonald  ▼ 45 

Burckle  t.  Eokart, •....••••••••••■  Si9 

Burwell,  Bradley  t 61 

,  -y 261 

C 

Carpenter,  Alexander  ▼ 266 

Cathell,  Piatt  v.... 604 

Chamberlin  ▼.  Griggs,. 9 

Charles,  People  v 212 

,  Y 610 

Charter  t.  Sterena,. 83 

Church,  Kellogg  T » 228 

Churchill  T.  Hunt, 321 

Clark,  matter  of, ^ 167 

V.  Denure,. 319 

Clutc,Clute? 263 

Clute  v.Clute, 263 

Coddington  T.  Davis, 16 

y. , 610 

CoHen,  Cusicky ^ 267 

Conover  v.  Mut  Ins.  Ca  of  Albany,  254 

Cooky.  McDoel, 317 

Cooke,  Washburn  y 110 

Coons,  Norton  y 130 

Cornell  y.  Moulton, 12 

Corning  y.  McCuttough, 589 

Courtney  y.  Baker, 27 

Culver,  Allen  y 284 

Currin  v.  Finn, 329 

Curtis  y.  Jones, 590 

Cnsick  y.  Cohen,. 267 


D 

Danks  y.  Quaekenbasliy... 
Davis,  Coddington  y 


.••••••••••t 


6B4 

16 


▼1 


CASES  REPORTED. 


Davis,  Coddinj^on  y 610 

Pelamater  V.  Pierce, 315 

V. , 310 

Denare,  Clark  y 319 

Devendorf,  Weaver  v 117 

Dias,  Bouchard  V 238 

y.  Bouchard, 610 

Doremus  v.  Kinney, 178 

Dormedj,  Kanouse  v.« 567 

Doughty  V.  Hope, 249 

V.  , 594 

Dygert,  Beardsley  v S80 


£ 


Earl  v.  Spooner, 246 

Eckart,  BurcUe  v 279 


Fellows  V.Prentiss, 512 

Fmn,  Carrin  v 229 

First  Ref.  Protestant  Dutch  Church 

of  Fort  Plam,  Phelps  v. 264 

Fowler  V.  Starr 164 

Frazer  v.  Western, 610 

Freeland,  Gracie  v ; 609 


G 


Galhip,  Hodge  v 527 

Gardner  V.  Heartt, 232 

GaiTCtt  V.  Scouten, 334 

Gracie  V.  Freeland, 609 

Graves  V.  McKeon^ 610 

Griffith  V.  Wells, 226 

Griggs,  Chamberlin  V 9 

Grosvenor  V.  Rogers 267 


H 


Hadden,  People  V .♦. 220 

Hall,  Whitmarsh  v.. 375 

Halstead,  Spencer  v 610 

Harbeck,  Willard  v 260 

Hargousv.  Ablon, 406 

Hains,  Van  Valkenburgh  v. 162 

Hayes,  Stone  v 575 

Healey,  Williams  v.., 363 

Heaf<t,  Gardner  V 232 

Henderson,  Henderwn  y. 814 

V.  Henderson, 314 

Henry  v.  Bank  of  Salina, 593 

Henschell  v.  Mahler,. 428 

Hcrter  v.  La  Farge, ^ 157 

Hodge  V.  Gallup, 527 

Hoes  v.  Van  Iioesen, 610 


Holmes,  Anstice  v. S44 

Honpyman,  People  V 121 

Hope,  Doughty  V 249 

. y 594 

Howard,  Sibley  y 73 

V.  Albany  Ins.  Ca 301 

Hunt,  Churchill  v 321 

Stocking  V 274 


Jackson,  People  v 101 

Jenk'uis,  Woodier  v 187 

Jonks  V.Smith 593 

Jermaine,  Waggoner  y 306 

Jones,  Curtis  v 590 

Johnston,  Van  Keuren  y 183 


E 


Kanouse  v.  Dormedy, 567 

Ka«t  V.  Kathem, 344 

Kathem,  Kast  v 344 

Keenholts  v.  Becker, 346 

Kellogg  V.  Church, 228 

Kinney,  Doremus  v 178 


Ladue,  Xevin  v 43 

, v 437 

La  Farge  V.  Herter, 157 

Langworthv,  Marchant  v 526 

Lansing,  Slocum  y. 259 

Larkin,  Williams  v 114 

Lewis  V.  Miner,. 103 

Luer,  WaydeU  v 410 


M 


Mahler,  Henschell  v 428 

Manuf.   Sl   Merch.    Bank    of   the 

Northern  Liberties  v.  Boyd, 257 

Marchant  v.  Langworthy, 526 

Marvin  V.Richmond, 58 

Matthewson  v.  Weller 52 

McCormick,  Blunt  v 283 

McCosker  V.  Brady, 610 

McCulloui?h,  Cornmg  v 539 

McDoel,  Cook  v ^.'7 

McDonald  v.  Bunn, 45 

McFarlan,  Ulster  Ca  Bank  v 553 

McKeon,  Gravrs  v 610 

V.  Whitney, 452 

Menck,  Partridge  v 610 

Miles  V.  Pulver 84 


CASES  REPORTED. 


tn 


Milliken  v.  Sdye^ 54 

Millius  ▼.  Shafer^ 60 

Miner,  Lewis  v. ^  103 

Mitchell,  Moehringr  V 610 

Moehring  T.  Mitchell, 610 

Moniav.  People, •..  381 

MotI,  Poetlej  ▼ 353 

Mouhon,  Cornell  v 12 

Mat  Ins.  Ca  of  Albany,  Conover  ▼.  254 


N 


Nestle,  Blanchordv 37 

Ncvin  ▼.  liadue, 43 

▼• 437 

Norton  v.  Coons, 1 130 


Partridge  ▼.  Menck, 610 

Payne,  People  v 88 

Peck  V.  Briggs, 107 

Pierce,  Delamatcr  v 315 

People,  Morris  y 331 

— ^—  ▼.  Adams, 190 

▼• , 610 

V.  Charles, 219 

•= V. 610 


V.  Hadden,. 220 

v.  Honeyman, 12L 

V.  Jackson, lOl 

V.  Payne, 88 

V.Taylor, 9I 

V- , 99 

Phelps  V.  First  Ref.  Protestant  Dutch 

Church  of  Fort  Plain, 264 

Plait,  Rice  v 81 

v.CalhcU, 604 

Postley  V.  Mott 353 

Prentiss,  Fellows  v. 512 

Priest,  Re^  v.. 163 

Pulver,  Miles  v 84 


a 


Qnackenbash,  Danks  v...'. 594 


R 


Raynor,  Shove  v 77 

Regan  v.  Priest,. 163 

Ricev.  Piatt, 81 

Rich  V.  Baker,. 79 

Richmond,  Marvin  y. 58 

Robertson  y.  SheiU, 16I        Collegiate  Institute,. ....7  I71 

Rogew,  GiTjevenor  y- 267    Van  Keuren  v.  Johnston, 183 


Rowe,  Stevens  v. 327 

Ruckman  y.  Bryan...... ^ 346 


S 


Saltos,  Simers  y. 8I.4 

Sandford  v.  Sinclair 269 

Schoonmaker  v.  Sheely, ^ 485 

Scouten,  Garrett  v. 334 

Selye,  MiUiken  y 54 

Shafer,  Millius  v 60 

Sheely,  Schoonmaker  y. 485 

Sheill,  Robertson  y 161 

Sherman,  Whilcy  y» 185 

Shove  V.  Raynor,. 77 

Shufelt,  Whitney  y, 165 

Sibley  V.  Howard....... 79 

Simers  v.  Saltus, 214 

Sinclair,  Sandford  v. 269 

Slocum  y.  Lansing, 259 

Smith,  Argallv- 435 

^,  JoAsy... 593 

v.  Briegs, 73 

Snyder,  Taylor  y 145 

Spear  v.  Wardell, 607 

Spencer  v.  Halstead,. 610 

Spooner,  Eari  v 346 

Starr,  Fowler  v 164 

Stevens,  Charter  v 33 

'  v.  Rowe, 327 

■  V.Wilson, 472 

Stocking  v.  Hunt, 274 

Stone  y.  Hayes,. 575 

Supervisors  of  Onondaga  v,  Briggs,  173 
Swift  V.  Beers, 70 


Taylor,  People  y. 91 

» V 99 

V.  Snyder, 145 

Thompson  v.  Valarino, 179 

Ticrmann,  Bowery 373 

Trustees  of  Wilson  Collegiate  Instil 

tute  V.  Van  Home, 171 


u 


Ulster  County  Bank  v.  McFarian,..  553 


Valarino,  Thompson  y. 179 

Van  lloesen,  Hues  v. 610 

Van  Home  v.  Trastees  of  Wilson 


lA 


viii 


CASKS  R£POHT£D. 


Van  ReiuMolacr  y.  Bradle;^, 135 

Van  Valkenburgh  t.  Hamsy 162 


w 

Waffffoner  ▼.  Jennaine^ 306 

Walab  V.  Adams, ^ 135 

Warden,  Spear  v 607 

Waahbom  v.  CookCr 110 

,  Woodward  v ^......  369 

Waydellv.  Iwer, 410 

Weaver  v.. 0«\resdorf|..... 117 


WeUer,  Matthewaon  ▼. Ot 

WellB,  Griffith  V. fM 

Western,  Frazer  y 610 

Whiley  y.  Shennan, 185 

Whitmarsh  y.  Hall,. 375 

Whitney,  McKeon  v. 453 

V.  Shufelt, 165 

Wilbur  y.  Brown, 356 

Willwd  y.  Harbeck, 960 

Waiiams  y.Healey, .363 

— —  y.  Larkin, 114 

Wilson,  Stevens  y^ 473 

Woodward  y.  Washburn, 369 

Woostor  y.  Jenkins, 187 


CASES 

ARGUED  AND  DETERMINED 
or  THB 

SUPREME     COUBT 

OFTHB 

STATE   OF  NEW-YORK, 

IN  MAY  TERBf,  1846. 


I 


CONTINUSD  FROM  YOL.   IL 


Chamberlin  and  another  vs.  Griggs. 

Cf  a  bankrapt  pctitionuig  for  hii  discliafge  in  the  district  ooort  of  the  United  Stately 
ghre  to  a  creditor  who  is  oppceio|f  such  discharge,  money  or  pxopertj  to  withdraw 
his  opposition,  which  he  accepts  and  accordingly  ceases  to  oppose,  the  transaction 
is  not  sach  a  fraud  as  will  avoid  the  discharge  when  pleaded  to  an  action  for  an 
antecedent  debt 

Demurrer  to  a  replication.  Declaration  in  debt  on  judg- 
ment. Plea,  a  discharge  under  the  bankrupt  act,  granted  De- 
cember 6th,  1842,  upon  a  voluntary  application.  Replication* 
Predudi  non,  because,  &c.  the  discharge  and  certificate  were 
obtained  by  the  defendant  by  fraud,  contrary  to  the  provisions 
of  the  act  of  congress,  entitled,  ^c.  specifying  the  following 
alleged  act  of  fraud,  viz :  upon  the  defendant's  presenting  to  the 
district  court  his  petition  for  a  certificate  and  discharge,  an  order 
was  made  that  the  creditors  shew  cause  on  the  sixth  day  of 
September,  1842,  why  the  defendant  should  not  receive  such 
discharge ;  and  on  that  day  W.  B.  Bend,  a  creditor  of  the  defen- 
dant who  had  proved  his  debt,  appeared  and  contested  the  defen- 
dant's right  to  a  discharge,  and  according  to  the  rules  and  practice 
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of  the  court,  filed  a  statement  in  writing  of  the  grounds  of  his 
objections,  which  statement  is  set  forth ;  and  it  is  therein  al- 
leged, amongst  other  things,  that  the  defendant  had  wilfully  con- 
cealed two  certain  promissory  notes  belonging  to  him,  which  are 
sufficiently  described.  The  replication  proceeds  to  aver  that 
the  defendant,  in  order  to  induce  the  creditor.  Bend,  to  cease  and 
desist  from  his  just  opposition  to  the  granting  of  the  discharge, 
and  for  the  sole  purpose  of  procuring  the  discharge  to  be  granted, 
did  corruptly  and  fraudulently,  contrary  to  the  act,  agree  to  give 
and  did  give  to  said  Bend  divers  goods  and  chattels,  &c.  of  the 
value  of  $1000,  and  did  thereby  induce  him  to  withdraw  his 
opposition ;  and  that  Bend,  in  consideration  of  the  premises  and 
without  the  knowledge  or  assent  of  the  plaintiffs,  and  to  enable 
the  defendant  to  obtain  his  discharge,  did  withdraw  his  opposi- 
tion, whereupon  the  district  court  granted  the  discharge  and  cer- 
tificate, &c.    Verification.    Demurrer  and  joinder. 

M.  T.  Reynolds^  for  the  defendant.  The  plaintifls  had  no 
vested  right  in  having  the  opposing  creditor  continue  his  oppo- 
sition. It  is  not  alleged  that  any  of  the  facts  specified  in  the 
statement  of  the  objections  are  true,  or  that  any  fraud  or  wilful 
concealment  had  been  practised  by  the  defendant.  The  cases 
under  the  English  bankrupt  act  are  inapplicable,  for  by  that  sys- 
tem it  is  provided  that  if  the  bankrupt  obtains  his  discharge 
"  unfairly"  it  will  not  avail  him.  This  is  a  word  of  very  extensive 
meaning,  and  may  well  be  held  to  reach  such  a  case  as  this. 
There  too  the  bankrupt  is  obliged  to  swear  that  he  has  "  fairly** 
obtained  the  requisite  amount  of  his  creditors  to  subscribe  his 
certificate.  {Eden  on  Bankrupt  Law,  401 ;  id.  Appendix,  p. 
179:)  Nor  are  the  cases  under  our  insolvent  law  applicable,  for 
there  the  debtor  is  obliged  to  swear  that  he  has  not  given  any 
property  or  other  thing  to  any  creditor  to  induce  him  to  petition 
(2  R.  /S  17,  §  7.)  No  other  fraud  can  be  set  up  to  avoid  a 
discharge  than  that  specified  in  the  foutth  section  of  the  act. 

N.  mu,  Jr.  for  the  plaintiffs.  1.  Any  conduct  of  the  debtor 
contiary  to  the  spirit  and  intentioji  of  the  act,  and  subversive  of  its 
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general  object  and  design  renders  the  discharge  void.  {Hamr 
mond  V.  Wehb^  10  Mod.  282;  People  v.  {7/tca  Jr^.  Co., 
15  JbAn.  358  ;  Jackson  y.  Collins,  3  Cowen,  89 ;  Dwar, 
on  Stat  720,  730,  752 ;  flbm  v.  /o»,  4  J5arn.  ^  Adolph. 
78.)  (a)  2.  Giving  a  creditor  money  to  induce  him  to  sign 
a  bankrupt's  certificate,  renders  the  allowance  of  it  void  ; 
and  there  is  no  difference  in  principle  between  such  an  act 
and  the  transaction  disclosed  in  the  replication  in  this  case. 
{Robson  V.  CalzCj  Doug.  228;  Holland  v.  Palmer,  1  B. 
^  P.  95;  Ex  parte.  Butt,  10  Ves.  360;  Ex  parte  Hall, 
17  id.  63 ;  Ex  parte  Gibson,  6  id.  5 ;  Sumner  v,  Brady,  1  H. 
BL  647.)  3,  Security  given  to  secure  a  creditor's  assent  to  the 
bankrupt's  certificate,  or  to  procure  him  to  become  a  petitioner 
for,  or  to  induce  the  withdrawal  of  opposition  to  his  discharge 
under  our  insolvent  laws,  has  oAen  been  held  void,  on  the 
ground  that  itoperates  as  afraud  upon  the  law.  {RogersY.  Kings- 
ton, 2  Bing.  441 ;  Jackman  v.  Mitchell,  13  Ves.  681 ;  Payne 
V.  Eden,  3  Caine^  Cas.  214 ;  Waite  v.  Harper,  2  John.  386 ; 
Bruce  v.  Lee,  4  id.  410 ;  Yeomans  v.  Chatterton,  9  id.  296 ; 
Wiggin  v.  Brush,  12  id.  309 ;  Tuxbury  v.  Miller,  19  id. 
311 ;  Sharp  v.  Teese,  4  Halst.  352.) 

By  the  Court,  Jewett,  J.  The  replication  is  plainly  bad. 
It  does  not  show  that  the  defendant,  in  obtaining  his  discharge, 
committed  any  fraud  under  the  bankrupt  act.  The  substance 
of  the  allegation  is  that  Bend,  one  of  his  creditors,  proved  his 
debt  and  filed  certain  objections,  in  opposition  to  his  being  dis- 
charged, some  of  which,  if  well  founded  and  proved  or  admitted, 
might  have  been  sufficient  to  prevent  his  discharge  from  being 
granted ;  that  the  defendant  induced  Bend,  for  a  certain  considera- 
tion paid  him  by  the  defendant,  to  withdraw  his  opposition.  It 
is,  however,  no  where  alleged  that  the  objections  or  either  of 
them  were  well  founded.  Without  such  an  allegation,  the 
charge  of  fraud  has  no  basis,  beyond  a  strong  inference,  whi^k 
is  not  sufficient. 

Judgment  for  the  defendant 

(4^  Bee  also  In  ^  matttr  of  Hunt,  (7  Wend.  339  "i 
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Cornell  vs.  Moulton. 

The  delirery  of  procefls  to  the  constoihle  is  no  part  of  the  ojScial  duty  of  a  jutiee  of 
the  peace.    Per  Cur.  Bronson ,  C.  J.  dissenting. 

Accordinglj,  where  the  Btatnte  of  limitations  was  pleaded  in  a  justice's  conrt  and  it 
was  necessary  for  the  plaintiff  in  order  to  aydd  the  statute  to  shew  that  the  suit 
was  commenced  on  ihe  fourteaUh  day  of  the  month,  the  constable's  return  shew, 
ing;  that  the  summons  was  served  on  ihe  fifteenth;  held,  that  the  justice  oould 
not  act  upon  his  own  knowledge,  that  the  summons  was  delivered  to  the  consta- 
ble on  the  fourteenth,  but  the  plaintiff  should  have  called  a  witness  to  prove  that 
fact.    Per  Cur.  BaoiiSON,  C.  J.  dissenting. 

And  though  the  sunmions  was  dated  on  the  fourteenth,  and  the  justice  in  Us  return 
to  the  certiorari  stated  that  he  delivered  it  on  thesame  day  to  a  constable  to  bescrved, 
such  statement  cannot  be  regarded  by  the  common  pleas  or  this  court  in  review- 
ing the  judgment  of  the  justice.    Per  Cur.  Bronson,  C.  J.  dissenting. 

Where  no  time  of  payment  is  mentioned  m  a  note,  it  is  payable  immediately.  Per 
Bronson,  C.  J. 

Where  a  summons  in  a  justice's  court  is  returned  as  having  been  served  by  copy,  and 
the  justice  issues  another  summons,  the  suit  is  legally  continued,  and,  in  respect  to 
the  defence  of  the  statute  of  limitations  is  deemed  to  have  been  commenced  when  the 
first  summons  was  delivered  to  the  constable  to  be  served.    Per  Brorson,  C.  J. 

In  computing  the  time  within  which  an  act  is  required  to  be  done,  it  is  reckoned  by 
entire  days,  rejecting  fractions  of  a  day,  except  in  eases  of  necessity.  Per  Bron- 
son, C.  J. 

And  where  an  act  is  to  be  done  within  a  limited  period,  the  first  day  is  generaDy 
excluded.    Per  Bronson,  C.  J. 

Accordingly,  in  determining  whether  the  statute  of  limitations  has  run  against  a 
demand,  the  day  on  which  the  action  accrued  is  to  be  excluded  from  the  compu- 
tation.   Per  Bronson,  C.  J. 

Therefore  where  a  note  payable  on  demand  was  made  on  the  fourteenth  day  of  Feh 
ruary,  1839,  a  suit  commonoed  on  the  fourteenth  day  of  February,  1845,  is  in  time 
Per  Bronson,  C.  J. 

Error  to  Orleans  C.  P.    Moulton  sued  Cornell  before  a 

9 

justice  of  the  peace  by  summons  issued  on  the  I4th  of  February, 
1846,  returnable  on  the  21st  day  of  that  month,  and  which  the 
justice,  as  he  stated  in  his  return  to  the  certiorari,  delivered  on 
ihd  day  it  was  issued  to  a  constable  to  be  served.  The  sum- 
mons was  duly  returned  as  having  been  served  by  copy  on  the 
16th  of  the  month.  The  plaintiff  appeared  on  the  return  day 
but  the  defendant  did  not  appear.    The  plaintiff  thereupon  ap- 
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plied  for  a  second  summons,  which  was  on  that  day  issued  aud 
delivered  to  a  constable  to  be  served,  returnable  on  the  28th  of 
February.  This  was  personally  served.  On  the  return  day 
the  parties  appeared,  and  the  plaintiff  declared  in  assumpsit. 
The  defendant  pleaded,  1,  the  general  issue ;  and  2,  the  statute 
of  limitations ;  on  which  the  plaintiff  took  issue.  On  the  trial 
the  plaintiff  gave  in  evidence  a  promissory  note  made  by  the 
defendant,  of  which  the  following  is  a  copy : 

"  $18,31.  For  value  received  I  promise  to  pay  Caleb  Crouch 
or  bearer  eighteen  dollars  thirty-one  cents.  Cohocton,  Feb.  14, 
1839.  Stephen  Cornell." 

The  plaintiff  rested ;  and  the  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  statute  of  limitations  had  run  before  the 
suit  was  commenced.  He  insisted  that  the  first  summons  could 
not  be  regarded  as  the  commencement  of  the  suit ;  but  if  it 
could,  the  statute  had  run  when  that  summons  issued.  The 
justice  overruled  the  motion,  and  gave  judgment  for  the  plaintiff  ; 
which  was  affirmed  by  the  common  pleas.  The  defendant 
brings  error. 

Tucker  4*  JqmeSf  for  plaintiff  in  error, 

S.  E,  Churchj  for  defendant  in  error. 

Bi/  ike  Court,  Bronson,  Ch.  J,  As  no  time  of  payment  is 
mentioned  in  the  note,  it  was  payable  immediately.  {See  Wen- 
man  v.  Mohawk  Ins.  Co.  13  Wend.  267.)  The  remaining 
questions  are,  1.  When  was  the  suit  commenced  ?  and  2.  When 
did  the  six  years  expire? 

Two  questions  are  made  on  the  commencement  of  the  suit. 
Upon  process  by  summons,  (he  suit  is  considered  as  commenced, 
so  as  to  save  the  statute,  when  the  process  is  delivered  to  the 
constable.  (2  R.  S.  227,  §  12.)  But  it  is  said,  that  there  was 
no  legal  evidence  before  the  justice  that  the  first  summons  was 
delivered  to  Uie  constable  before  the  16th  of  February ;  the  day 
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on  which  the  service  by  copy  was  made.  It  is  undoubtedly 
true,  as  a  general  rule,  that  the  justice  can  only  act  upon  .evi- 
dence which  is  laid  before  him  by  the  parties,  or  upon  their  ad« 
missions  in  open  court.  But  he  may,  I  think,  take  judicial  notice, 
and  act  upon  facts  within  his  owa  knowledge  touching  the 
proceedings  in  the  particular  case  where  the  question  is  made. 
If,  for  example,  an  adjournment  is  asked,  the  justice  may  take 
notice  that  the  same  party  has  already  had  one  adjournment ; 
or  if  a  ijuestion  is  made  about  the  pleadings,  the  parties  need 
not  call  a  witness  to  prove  what  was  done  and  said  at  the  join- 
ing of  the  issue.  The  justice  may  act  upon  his  own  knowledge 
of  those  matters.  The  time  when  the  first  process  was  issued, 
as  well  as  the  particular  kind  of  process,  are  among  the  things 
which  the  justice  is  required  to  enter  in  his  docket.  (2  JR.  S. 
268,  §  243.)  He  states  in  this  case  that  the  first  process  was  a 
summons ;  and  that  it  was  issued  and  delivered,  by  himself,  to 
the  constable  on  the  14th  day  of  February.  As  to  the  date,  the 
summons  would  speak  for  itself;  and  I  think  the.  justice 
might  well  act  upon  the  fact  within  his  own  knowledge,  that 
the  summons  was  delivered  to  the  officer  on  the  day  of  its  date. 
If  it  had  been  delivered  to  the  party  or  some  third  person,  it 
would  have  been  necessary  to  call  a  witness  to  show  that  it 
reached  the  officer  on  the  14th  of  February.    But  not  so  here. 

Facts  of  which  the  justice  may  take  judicial  notice  for  the 
purpose  of  deciding  the  cause,  he  may  return  in  answer  to  a 
certiorari.  Otherwise  a  judgment  might  be  reversed,  although 
it  was  rendered  upon  sufficient  grounds. 

It  is  further  urged  that  the  suit  commenced  by  the  first  sum- 
mons was  discontinued,  because  the  plaintiff  did  not  take  a  war- 
rant, instead  of  a  second  summons.  (2  R.  S.  228,  i  18.)  But 
the  issuing  of  a  warrant  was  forbidden  by  the  non-imprisonment 
act.  {Stai.  1831,  p.  403,  i  30,  31.)  The  suit  commenced  by 
the  first  summons  was  well  continued  by  the  second  summons, 
which  was  issued  on  the  day  of  the  return  of  the  first. 

The  case  then  comes  to  this :  the  note  is  dated  February  14, 
1839,  and  was  payable  immediately ;  and  the  suit  was  com- 
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menced  February  14, 1845.  Tbe  question  is^  whether  the  stat- 
ute bad  run  ?  The  defendant  insists  that  the  plaint^  was  a  day 
too  late.  The  statute  is,  that  the  action  "^shall  be  commenced 
within  six  years  nei^t  after  the  cause  of  such  action  accrued." 
(2  R.  S,  296,  }  18.)  If  there  should  be  an  exact  computation 
of  the  time,  the  six  years  would  not  end  either  with  the  13th 
or  the  14th  of  February,  1845 ;  but  would  terminate  on  the 
14th,  at  the  same  hour  of  the  day  that  the  contract  was  made. 
But  this  minuteness  of  inquiry  would  usually  be  attended  with 
great  difficulty,  without  conducting  to  a  very  satisfactory  result 
It  has  therefore  been  generally  agreecl,  that  in  the  computation 
of  time  for  doing  an  act,  the  fractions  of  a  day  shall  not  be  re- 
garded, except  in  cas^  of  necessity.  When  the  act  is  to  be  per- 
formed within  a  certain  period  from  or  after  a  particular  event, 
the  time  is  reckoned  by  entire  days;  and  the  only  difficulty  is, 
in  determining  whether  the  day  on  which  the  particular  event 
occurred  shall  be  included  or  excluded  from  the  computation. 
For  example ;  if  a  party  may  appeal  within  ten  days  after  judg- 
ment, and  the  judgment  is  jender^  on  the  first  day  of  the 
month,  then,  if  the  first  day  be  included,  the  jight  of  appeal  will 
terminate  with  the  tenth  day  of  the  month ;  but  if  the  first  day 
is  excluded,  the  party  will  have  the  whole  of  the  eleventh  day 
of  the  month  to  bring  the  appeal.  Where  the  question  has 
arisen  under  the  rules  of  practice,  it  has  been  generally  agreed 
that  the  first  day  should  be  excluded.  But  in  the  construction 
of  statutes,  the  decisfons  have  not  been  uniform,  either  in  Eng- 
land or  in  this  country.  Sometimes  the  first  day  has  been  in- 
eluded,  and  at  other  times  it  has  been  excluded.  The  case  of 
Presbrey  v.  WiUianis^  (15  Mass.  193,)  is  precisely  in  point  for 
the  defendant.  The  action  was  on  a  promissory  note  which  the 
defendant  had  admitted  to  be  due  and  unpaid  on  the  first  day  of 
November,  1811.  The  action  was  commenced  on  the  first  day 
of  November,  1817;  and  the  court  held  that  the  statute  of  limi- 
tations had  run,  and  the  plaintiff  was  a  day  too  late.  But  that 
<^i5e  is  not  in  accordance  with  the  decisions  in  this  state.  Our 
cases  all  go  to  establish  one  uniform  rule,  whether  the  question 
arises  upon  the  practice  of  the  court,  or  the  construction  of  a 
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Statute ;  and  the  rule  is,  to  exclude  the  first  day  from  the  com- 
putation. The  question  has  not  before  arisen  upon  the  statute 
of  limitations ;  but  it  has  been  fully  settled  in  the  decisions  upon 
other  statutes  involving  the  same  principle.  {Snyder  v.  War- 
ren,  2  Cowen,  618 ;  Ex  parte  Dean,  id,  60$ ;  Haman  v.  tAsr 
wily  6  id.  659 ;  Wilcox  v.  Wood,  9  Wend.  346.)  When  the 
period  allowed  for  doing  ah  act  is  to  be  reckoned  from  the  making 
of  a  contract,  or  the  happening  of  any  other  event,  the  day  on 
which  the  event  happened  may  be  regarded  as  an  entirety,  or  a 
point  of  time ;  and  so  be  excluded  from  the  computation. 

The  justice  was  right  in  holding  that  the  statute  bad  not  run 
at  the  time  the  suit  was  conmienced. 

Such  are  my  views  of  the  case.  But  my  brethren  are  of  opin- 
ion that  the  delivery  of  the  process  to  the  constable  was  no  part 
of  the  official  duty  of  the  justice,  and  consequently  that  there 
was  no  legal  evidence  before  him  that  the  suit  was  commenced 
on  the  14th  of  February.  Of  course  the  return  of  the  justice  to 
the  certiorari  can  prove  nothing  concerning  matters  which  were 
not  properly  before  him.  In  this  view  of  the  case,  the  suit  was 
commenced  a  day  too  late. 

JiKlgments  reversed. 


CoDDiNGTON  VS.  Davis  and  others. 

Tho  aDdorser  of  a  hid  or  tx>t6  mayi  before  the  paper  matures,  make  a  Talid  agrdemant 
to  waive  a  presentment  and  notice  of  mm-pajment  Sooh  an  agreement  does  Dot 
leqaire  a  consideration  to  support  it. 

Where  an  endorser  of  a  note  had  been  preferred  in  respect  to  his  liability,  in  an 
assignment  made  by  the  maker  for  the  benefit  of  his  creditors,  and  had  transferred 
to  the  holder  his  interest  under  the  assignment,  and  afterwards,  while  tHe  note 
was  ranning  to  matority,  wrote  to  the  holder,  saying:  '*  Yon  need  Hot  protest  T. 
B.  C's  note,  dae  &e.  for  Sec,  and  I  will  waive  the  necessity  of  protest  thereof;** 
held  sofficient  to  dispense  with  a  presentment  and  notice  of  non-payment 

The  letter  itself  without  the  other  circnmstanees,  would  have  been  a  valid  waiver  of 
a  demand  and  noCiee.    Ptr  Jiwett,  J. 

The  teem  froie$t,  thosigh  strictly  ipappUoable  to  a  promissory  note  meana  when 
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med  in  a  general  way,  thie  steps  necessazy  to  be  iskea  to  chaige  an  endoner.  Per 
Jbwbtt,  J. 

Where  the  maker  of  a  note,  before  it  became  payable,  assigned  his  property  to  a 
trustee  for  the  payment  of  his  d^bts,  prefeiring  the  endorser,  who  transfaned  his 
interest  onder  the  assignment,  to  the  holder ;  kM  that  no  demand  or  notice  of 
non-payment  were  necessary  to  enable  the  holder  to  recoyer  against  the  endorser 

Genera]  words  used  in  an  agreement,  are  to  be  so  restricted  as  to  subserve  the  inten- 
tions of  the  parties. 

Accordingly,  where  the  maker  of  a  promiasoiy  note  which  was  held  by  an  endonee 
made  an  assignment  for  the  benefit  of  his  creditors,  preferring  the  endoner  as  a 
creditor  to  the  amount  of  the  note,  and  the  holder  for  a  separate  debt  doe  him  on 
account,  and  the  holder  m  conjunction  with  other  creditors  of  the  maker,  executed 
an  instrument  referring  to  the  assignment,  and  agreeing  in  consideration  thereof, 
to  discbarge  the  maker  from  €U  clainu  and  demands  existing  in  their  favor  respec- 
tively against  him,  ever  and  above  what  they  might  lealiie  under  the  asajgnment 
on  his  agreeing  to  pay  the  balance  of  their  debts,  after  the  expiration  of  seven 
years  ;  held  that  the  claim  of  the  holder  upon  the  note  was  not  discharged  or  sus- 
pended— 'the  agreement  as  regarded  him,  being  only  applicable  to  his  other  demand 
against  the  maker. 

Error  from  the  superior  court  of  the  city  of  New- York. 
Charles  Davis  and  others,  composing  the  firm  of  Davis,  Brooks 
&  Co.,  sued  Samuel  Coddington,  in  the  court  below,  and  claim- 
ed to  recover  as  endorsees  of  a  promissory  note  for  $10,000, 
dated  December  31, 1839,  made  by  Thomas  B.  Coddington,  pay^ 
fible  to  the  order  of  Samuel  Coddington,  the  defendant,  thirty 
days  after  date,  which  was  endorsed  by  the  defendant  On  the 
trial,  after  proving  the  defendant's  endorsement,  the  plaintiffs 
proved  and  gave  in  evidence  a  letter  to  themselves,  from  the 
defendant,  in  the  following  words:  '^Mcss.  Davis,  Brooks  ic 
Co.  Gent.  Please  not  protest  T.  B.  Coddington's  note  due  2nd 
Feb'y,  for  $10,000,  and  I  will  waive  the  necessity  of  the  protest 
thereof;  and  oblige  yours,  resp'ly,  &c.  Samuel  Coddington. 
New-York,  Jan.  28,  1840."  The  plaintiffs  then  rested ;  and  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the  letter 
did  not  contain  a  sufficient  waiver  of  a  demand  of  the  maker^ 
or  of  notice  of  non-payment.  The  motion  was  denied,  and  th& 
defendant  excepted. 

The  defendant's  counsel  then  produced,  proved  and  gave  ii» 
fVidence  the  following  papers.    1.  An  assignment  executed  by 

Vol.  ni*  3 
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the  maker,  T.  B.  Coddington,  under  his  hand  and  deal,  to 
Charles  Davis,  one  of  the  plaintiffs,  dated  January  23d,  1840,  of 
all  the  assignor's  goods,  chattels  and  choses  in  action,  in  trust,  to 
convert  them  into  money,  and  to  pay  his  debts  according  to  the 
order  of  preference  mentioned  in  several  schedules  annexed. 
Amopg  the  creditors  named  in  the  schedule  of  those  to  be  first 
paid,  the  defendant  and  the  plaintiffs  were  mentioned  in  the 
following  manner.  '^  Samuel  Coddington^  for  endorsement, 
910,000;  Do. fordo. $1185,44;  Do. forbalance of acct. $2078,40; 
Davis,  Brooks  &  Co.  $1000."  2.  A  paper  written  at  the  foot 
of  the  assignment  subscribed  by  C.  Davis,  the  assignee,  stating 
that  he  accepted  the  assignment,  and  agreed  to  execute  it.  3.  An 
order  signed  by  the  defendant,  addressed  to  C.  Davis,  as  assignee, 
bearing  the  same  date  with  the  assignment,  directing  him  to  pay 
to  the  order  of  the  plaintiffs,  ''any  and  all  moneys  that  may  be 
received  by  you  as  assignee  for  my  account,  of  Thomas  B.  Cod- 
dington  as  fast  as  collected  to  the  extent  of  ten  thousand  dol- 
lars ;"  and  an  acceptance  written  on  the  order,  and  signed  by 
the  assignee,  payable  ^  conformably  to  the  order  and  terms  of 
the  assignment  of  T.  B.  Coddington."  4.  An  instrument  dated 
February  8th,  1840,  signed  by  the  plaintiffs  and  several  other 
creditors  of  T.  B.  Coddington,  reciting  that  T.  B.  C.  was  indebted 
to  them  respectively  and  had  made  an  assignment  for  their  bene- 
fit and  the  benefit  of  his  other  creditors ;  in  consideration  where* 
of,  and  of  one  dollar  6cc,  they,  in  terms,  release,  discharge  and 
forever  acquit  him,  T.  B.  C,  from  all  claims,  demands,  liabilities, 
judgments  and  other  responsibilities  existing  against  him,  beyond 
what  they  may  realize  under  the  assignment,  he  T.  B.  C,  how- 
ever to  give  them  respectively,  bis  written  promise  to  pay  them 
at  the  expiration  of  seven  years,  any  balance  of  their  debts 
against  him  which  may  remain  after  exhausting  the  assignment. 
The  plaintiffs'  counsel  then  proved  and  gave  in  evidence,  an 
agreement  signed  by  T.  B.  Coddington,  by  which  he  undertook 
to  pay  them  at  the  expiration  of  seven  years  from  the  date,  any 
deficiency  of  his  indebtedness  to  them  "in  notes,  book  accounts, 
indorsements  or  otherwise,"  beyond  what  they  might  realize 
under  his  assignment ;  and  also,  a  letter  addressed  to  them  by 
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T.  B.  Coddington,  on  the  26th  January,  1840,  stating  ttmt  he 
had  made  an  assignment  mentioning  the  name  of  the  assignee, 
and  referring  them  for  further  information  to  his  attorney. 

It  was  admitted  that  the  assignee  had  paid  the  plaintiffs  $2800 
on  account  of  the  assignment,  but  that  the  assigned  property  had 
DoC  all  been  disposed  o^  or  the  trust  closed. 

The  defendant's  counsel  still  insisted  that  the  defendant  had 
not  been  duly  charged  as  endorser,  and  also  maintained  that  the 
instrument  of  the  8th  February,  1840,  operated  to  discharge  the 
maker  from  the  note  sued  on ;  but  if  not  that  said  instrument  and 
the  written  promise  of  the  maker  to  pay  the  balance  at  the  end 
of  seven  years,  was  a  valid  extension  of  the  time  o(  payment, 
which  dischaiged  the  endorser ;  and  he  requested  the  court  to 
charge  the  affirmative  of  these  several  propositions.  The  court 
refused  so  to  charge,  but  instructed  the  jury  that  neither  of  said 
objections  to  the  recovery  was  well  taken,  and  that  under  the 
circumstances  of  the  case  no  demand  of  the  maker  or  notice  to 
the  endorser  was  necessary  to  be  proved ;  and  the  defendant's 
counsel  excepted.  The  jury  found  a  verdict  for  the  plaintiffii 
for  the  balance  of  the  note,  upon  which  the  court  gave  judg- 
ment, and  the  defendant  brought  error  to  this  court. 

L.  LivingstoTij  for  the  plaintiff  in  error.  1.  The  waiver  of 
protest  does  not  dispense  with  the  obligation  to  present  the  pa- 
per for  payment  and  to  give  notice  of  its  dishonor.  A  protest  is 
only  applicable  to  a  foreign  bill,  and  it  is  no  part  of  the  duty  of 
the  notary  to  give  notice  of  non-payment  of  such  a  bill.  {Bank 
of  Rochester  v.  Orat/j  2  Hill,  227 ;  Union  Bank  v.  Hyde,  6 
Wheat.  572 ;  Young  v.  Bryan,  id,  146.)  The  term  protest, 
therefore,  does  not  include  the  idea  of  a  notice  of  non-payment 
{See  also  Story  on  Bills,  302,  note  2.)  Agreements  between 
holder  and  endorser  are  to  be  constmed  strictly.  {Story  on 
Prom.  Notes,  314,  315.)  A  waiver  of  notice  of  non-payment 
does  not  dispense  with  the  demand  of  payment.  {Berkshire 
Bank  v.  Jones,  6  Mass.  524 ;  Backus  v.  Shipherd,  11  Wend. 
629.)  2.  The  paper  executed  on  the  8th  day  of  February  dis- 
charged the  defendant  as  an  endorser.    It  was  either  a  virtual 
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release  {Heathcote  v.  Crookshanks,  2  T.  R.  27^  per  Butter^  d} 
HosacKs  eafrs  v.  Rogers,  25  Wend.  339,  per  Cowen,  J^)  or  ati 
extension  of  the  time  of  payment,  (3  KenCs  Cam.  Ill,)  either 
of  which  would  discharge  the  endorser. 

C  O^  Conor  J  for  the  defendants  in  error.  1.  The  word  protest 
in  the  defendant's  letter,  was  a  short  method  of  expressing  the 
idea  of  a  demand  and  notice  of  non-payment.  (  Union  Bank  r. 
Hyde,  cited  sup. ;  Stat.  1833,  p.  396,  i  8 ;  Stat.  1837,  p.  5H 
i  1.)  2.  A  waiver  of  notice  may  not  dispense  with  a  demand 
of  payment,  yet  it  does  not  follow  that  a  waiver  of  demand  does 
not  excuse  a  want  of  notice.  There  can  regularly  be  no  notice 
where  there  has  been  no  demand.  3.  But  no  demand  or  notice 
was  necessary.  The  defendant,  by  force  of  the  transactions 
proved  by  the  papers,  had  become  the  patty  primarily  liable  for 
the  note.  {Carney  v.  De  Costar,  1  Esp.  303 ;  Bond  v.  Farn- 
ham,  6  Mass.  171 ;  Cam.  Bank  v.  Hughes,  17  Wend.  % ; 
Moore  v.  SmaU,  2  Chrpenl.  210 ;  3  Kenfs  Com.  113 ;  17  Wend. 
407 ;  2  Conn.  478 ;  1  John.  Cas.  99 ;  Boyd  v.  Cleavland,  4 
Pick.  627.)  The  plaintifis'  engagement  to  give  time  of  pay- 
ment is  not  applicable  to  the  note  in  question,  but  relates  solely 
to  their  further  debt  mentioned  in  the  schedule  of  preferred 
debts.  The  instrument  called  a  release  is  without  consid- 
eration. 

By  the  Court,  Jewett,  J.  The  endorsement  of  a  note,  in  con- 
templation of  law,  amounts  to  a  contract  on  the  part  of  the  endorser 
to  the  effect,  among  other  things,  that  when  duly  presented, 
if  it  is  not  paid  by  the  maker,  he,  the  endorser,  will,  upon  due 
and  reasonable  notice  given  him  of  the  dishonor,  pay  the  same 
to  the  holder.  (Story  on  Prom.  Notes,  i  135.)  In  this  case  the 
plaintiffs,  endorsees  of  the  note  upon  which  the  action  is  brought^ 
omitted  both  to  present  the  note  for  payment  at  maturity,  and  to 
give  notice  to  the  defendant  of  its  non-payment ;  but  relied  for 
a  recovery  upon  the  waiver  of  both,  alleged  to  be  contained  in 
the  defendant's  letter,  which  was  given  in  evidence. 

Upon  this,  two  questions  huva  been  made :  first,  whether  it  m 
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30ii^petent  for  an  endorser,  prior  lo  th^  maturity  of  the  note,  to 
waire  the  necessity  of  such  jMresentment  and  notice,  and  remain 
•abject  to  the  same  liability  as  though  these  conditions  bad  been 
duly  performed :  and  second,  whether  there  is  evidence  of  such 
waiver  in  this  case. 

1.  The  reason  why  a  demand  of  payment  and  notice  of  non* 
payment  of  a  promissory  note  are  required  in  order  to  charge  the 
endorser  is,  that  he  is  in  the  natnre  of  a  surety  only,  his  under- 
taking not  being  absdute  but  conditional.  He  is  to  pay  only  in 
the  event  of  a  demand  made  on  the  maker  at  the  time  when  the 
note  becomes  due,  and  of  a  refusal  or  neglect  on  his  part,  and 
due  notice.  This  rule  being  introduced  for  the  benefit  of  the 
endorser,  he  may  waive  the  necessity  of  such  demand  and  no- 
tice in  accordance  with  the  maxim,  that  any  one  may,  at  his 
pleasure,  renounce  the  benefit  of  a  stipulation  or  other  right,  in- 
troduced entirely  in  his  own  favor.  (2  Inst  183 ;  10  Rep.  101 ; 
1  Selto.  N.  P.  lOih  ed.  358 ;  Story  on  Prom.  Notes,  §  271.)  In 
the  case  of  Leffingwell  v.  White,  (1  John.  Cos.  99,)  the  action 
was  on  a  promissory  note,  against  the  endorser.  Before  it  be- 
came due  the  defendant  stated  to  the  holder,  that  the  maker  had 
absconded,  and  that,  being  secured,  he  would  give  a  new  note, 
and  requested  time.  The  court  said  the  defendant  had  admit- 
ted  his  responsibility,  treated  tho  note  as  his  own,  and  negotiated 
for  further  time  for  payment,  by  which  conduct  he  had  waived 
the  necessity  of  any  demand  or  notice.  When  the  agreement 
or  waiver  is  prior  to  the  maturity  of  the  note,  it  dispenses 
with  a  due  presentment;  and  it  would  operate  as  a  fraud 
upon  the  holder,  if  the  objection  of  want  of  presentment  were 
available  afterwards;  since  he  may  have  omitted  the  steps 
which  he  would  otherwise  have  taken  in  consequence  of 
the  defendant's  agreement.  In  such  a  case  it  makes  no  differ^ 
ence  whether  the  agreement  were  for  a  valuable  consideration 
or  not,  since,  if  it  were  not  held  obligatory,  it  would  be  a  mani- 
fest detriment  to  the  holder  occasioned  by  the  fraud  or  breach  of 
faith  of  the  endorser.  {Story  on  BiUs,  §  371,  373 ;  Story  on 
Prom.  Notes,  §  271.) 

2.  It  is  insisted  that  there  is  no  evidence  of  a  waiver,  eitlier 
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of  a  demand  or  notice.  The  evidence  on  which  the  plaintiA 
rely  is,  first,  the  assignment  executed  by  the  maker  and  the 
acceptance  of  the  trust  by  the  assignee,  together  with  the  order 
drawn  by  the  defendant  in  favor  of  the  plaintiffs  on  the  assignee 
and  his  acceptance  of  it.  Second,  the  defendant's  letter  of  the 
28th  day  of  January,  1840,  requesting  that  the  note  might  not 
be  protested,  and  in  terms  waiving  the  necessity  of  a  protest 

It  is  true,  as  a  general  remark,  that  agreements  of  this  sort  are 
to  be  construed  strictly  and  not  extended  beyond  the  fair  import 
of  the  terms  used.  It  is  also  true  that  a  demand  of  payment 
and  notice  of  non-payment  of  a  promissory  note  are  not  only 
distinct  and  different  acts  from  that  of  protest,  but  that  by  the 
general  law  merchant  strictly,  no  protest  is  required  to  be  made 
upon  the  dishonor  of  any  promissory  note ;  but  the  use  of  a  protest 
is  exclusively  confined  to  foreign  bills  of  exchange.  {Story  oh 
Prom.  Notes,  §  272 ;  Backus  v.  Shipherd,  11  Wend.  629 ; 
Burke  v.  McKay,  2  Howard's  Rep.  66 ;  Young  v.  Bryan,  6 
Wheat.  Rep.  146 ;  The   Union  Bank  v.  Hyde,  id.  672.) 

In  the  case  of  Backus  v.  Shipherd,  the  plaintiff  claimed  to 
recover,  in  the  court  below,  against  the  defendant,  as  the  endor- 
ser of  a  note,  and  relied  upon  a  stipulation  written  over  the 
defendant's  endorsement  as  a  waiver  of  presentment  and  of  notice. 
It  was  to  the  effect  that  if  the  plaintiff  should  not  be  able  to  col- 
lect the  note  of  the  maker  by  due  course  of  law,  the  defendant 
would  consider  himself  responsible  for  the  same  without  requir- 
ing notice  of  non-payment.  There  was  also  a  count  on  the 
instrument  as  a  guaranty.  On  the  trial,  the  judge  instmcted 
the  jury  that  the  defendant  was  not  liable  as  endorser  for  the 
want  of  a  demand  of  payment,  nor  on  the  guaranty,  because  the 
plaintiff  had  not  used  due  diligence  in  prosecuting  the  maker. 
The  defendant  had  judgment,  which  this  court  reversed  on  error. 
In  giving  the  opinion  of  the  court,  Nelson,  J.  said :  "  The  first 
question  raised  in  this  case,  I  believe,  has  not  been  decided  by 
this  court ;  but  as  a  general  proposition,  we  have  no  hesitation 
in  saying  that  a  stipulation  by  the  endorser  of  a  note  to  waive 
notice  of  demand  upon  the  maker,  does  not,  according  to  the 
law  merchant,  dispense  with  the  demand  itself.    They  are  dis- 
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dnct  acts,  and  each  a  condition  precedent  to  the  right  of  recov- 
ery by  the  holder.  The  endorser,  in  waiving  notice,  may  rely 
upon  an  assurance  or  conviction  that  the  note  will  be  paid  by 
the  maker,  if  demanded  when  due."  "  I  cannot,  however,  enter- 
tain a  doubt,  that  by  the  stipulation  between  the  parties  the  de- 
mand as  well  as  notice  was  waived.  It  required  the  plain- 
tiff to  enforce  the  collection  of  the  note  by  due  course  of  law, 
and  if  unsuccessful,  the  defendant  engaged  to  pay  it."  The  case 
of  the  Union  Bank  v.  Hyde  was  this :  The  action  was  against 
an  endorser  of  a  promissory  note  payable  at  the  plaintiflb'  bank. 
No  demand  or  notice  of  non-payment  was  proved,  but  the  plain- 
tiff gave  in  evidence  an  instrument  in  writing  signed  by  the 
defendant,  as  follows :  ''  I  do  request  that  hereafter  any  notes 
that  may  fall  due  in  the  Union  Bank,  on  which  I  am  or  may  be 
endorser,  shall  not  be  protested,  as  I  will  consider  myself  bound 
in  the  same  manner  as  if  the  said  notes  had  been  or  should  be 
legally  protested."  It  was  insisted  that  this  amounted  to  a  stip- 
ulation to  waive  demand  and  notice.  Two  constructions  were 
contended  for :  the  one,  literal,  formal,  vernacular ;  the  other, 
resting  on  the  spirit  and  meaning,  as  a  mercantile  and  bank 
transaction.  The  court  below  sustained  the  former,  and  held 
that  the  plaintiffs  could  not  recover.  The  judgment  was  re- 
versed in  the  supreme  court  of  the  United  States,  on  the  ground 
that  the  writing  was  ambiguous,  as  to  whether  it  amounted  to 
a  waiver  of  a  demand  and  notice ;  and  that  the  sense  in  which 
the  parties  used  the  words  might  fairly  be  sought  in  the  practical 
exposition  furnished  by  their  own  conduct,  or  the  conventional 
use  of  language  established  by  their  own  customs  or  received 
opinions.  And  there  was  evidence  that  the  parties  had  practi- 
cally construed  the  writing  as  a  waiver  of  demand  and  notice. 
It  is  a  maxim  that  a  liberal  construction  shall  be  put  upon  writ- 
ten instruments,  so  as  to  uphold  them,  if  possible,  and  carry  into 
effect  the  intention  of  the  parties ;  and  it  is  essential  to  consider 
the  subject  matter  of  tl^  agreement,  in  affixing  a  meanmg  to  its 
terms.  (Parkhurst  v.  Smithy  Willed  Rep.  332.)  It  is  said  in 
Chmnison  v.  Bancroft.  (11  Verm.  Rep.  493,)  that  the  language 
used  by  a  party  to  a  contract  must  be  construed  as  he  expected 
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the  Other  party  to  understand  it,  or  as  the  other  party  had  a 
right  to  understand  it.  So,  in  construing  a  contract,  it  is  a  rule 
that  the  court  will  look  to  the  motive  that  led  to  it,  and  the 
ohject  intended  to  be  effected  by  it.  {Davis  v.  Barney^  2  CriU 
^  John.  382.)  It  is  laid  down  in  Com,  Dig.  Agreement,  (C) 
that  a  contract  shall  have  a  reasonable  construction  according 
to  the  intent  of  the  parties. 

The  question  returns,  what  is  the  true  construction  of  the  de- 
fendants letter?  The  counsel  for  the  defendant  contends,  in 
effect,  that  no  legal  meaning  can  be  attached  to  it ;  that,  as  the 
act  requested  to  be  omitted  was  inapplicable  to  the  note  in  ques- 
tion, and  unnecessary  to  charge  the  defendant  as  endorser, 
the  defendant's  promise  to  waive  that  act  was  idle  and  unmean- 
ing. He  insists  that  the  acts  which  were  necessary  to  be  per- 
formed by  the  plaintiffs,  to  charge  the  defendant,  were  to  make 
demand  of  payment,  and  if  refused  or  neglected,  to  give  notice 
to  the  defendant  of  non-payment,  and  not  to  protest  the  note. 
Let  it  be  admitted  that  the  words  used  were  doubtful  or  equivo- 
cal ;  the  first  thing  we  ought  to  inquire  into  is,  what  was  the 
intention  of  the  defendantand  the  understanding  of  the  plaintiffs? 
For  if  these  were  identical  and  referred  to  some  distinct,  defi- 
nite matter,  we  ought,  if  possible,  to  put  such  a  construction  on 
the  language  as  will  best  answer  the  end  which  both  parties 
had  in  view,  and  reject  any  construction  which  would  tend  to 
overturn  and  disappoint  their  intention.  Too  much  regard 
ought  not  to  be  had  to  the  usual  or  technical  signification  of 

• 

words  or  sentences,  where  it  is  clear  the  result  would  be  to 
frustrate  the  design  of  the  parties.  In  order,  therefore,  to  see 
what  construction  should  be  put  upon  this  letter,  let  us  inquire 
what  were  the  defendant's  motives  that  led  him  to  write  it,  and 
the  object  which  he  intended  to  effect.  The  maker,  some  ten 
days  before  the  maturity  of  the  note,  had  become  insolvent,  and 
made  an  assignment  of  his  property,  by  which  a  large  amount 
of  assets  had  been  devoted  to  the  payment  of  his  debts.  The 
defendant,  for  his  liability  as  endorser  of  this  note,  and  for  an 
indebtedness  of  more  than  $3000  besides,  liad,  with  his  assent, 
been  in  effect  preferred  to  all  others.    The  maturity  of  the  note 
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was  rery  near :  he  knew  the  maker  would  not  and  could  not  paj 
it ;  he  had  himself  transferred  to  the  plaintiffs  to  apply  towards 
payment  of  this  note,  his  right  to  the  dividend  to  arise  out  of 
the  assigned  property  applicable  to  the  note ;  but  this,  m  the 
course  of  such  business,  could  not  be  realized  until  after  the 
note  would  become  payable.  He  must  therefore  have  expected 
that  the  holders,  unless  prevented,  would  have  taken  the  ordi- 
nary steps  to  charge  him  as  endorser.  He  resided  in  a  mercan- 
tile community,  where  more  or  less  discredit  attaches  to  the 
parties  to  a  dishonored  note.  Is  it  not  evident  thar  his  object 
in  making  the  request  and  promise  contained  in  the  letter  was 
as  well  to  obtain  delay  as  to  avoid  the  mortification  and  expense 
attendant  upon  a  demand  of  payment  and  notice  of  non-pay- 
ment of  the  note  ?  And  is  it  not  equally  clear  that  the  plaintiffii 
understood,  and  had  a  right,  from  the  circumstances  of  the  case, 
to  regard  the  communication  as  the  expression  of  a  wish  that 
the  usual  measures  should  be  omitted,  and  as  an  undertaking  to 
be  subject  to  the  same  liability  as  though  they  had  been  regu* 
larly  taken  ?  To  my  mind  this  is  entirely  plain.  And  I  think 
this  intention  and  understanding  of  the  parties  is  palpable,  as 
well  from  the  evidence  of  the  facts  mentioned,  as  from  the  terms 
of  his  reqiiest  and  promise,  irrespective  of  the  other  incidents. 
I  think  that  in  mercantile,  as  well  as  in  legul  language,  the 
word  protest  used  in  connection  with  a  promissory  note  en- 
dorsed, as  the  defendant  used  it,  is  understood  to  mean  the 
taking  of  such  steps  as  by  law  are  required  to  charge  an  en- 
dorser— ^that  is,  demand  and  notice.  Although  strictly  there  is 
no  necessity  for  formally  protesting  a  promissory  note  for  non- 
payment, a  simple  demand  of  payment,  and  if  refused  or  neg- 
lected, notice  to  the  endorser  of  such  demand  and  refusal  being 
sufficient,  yet  in  practice,  in  this  country,  payment  of  such  notes 
is  demanded,  and  if  not  paid  they  are  protested  for  non-pay- 
ment and  notice  of  such  protest  is  served  on  the  endorser. 
This,  when  done,  is  briefly  expressed  among  commercial  and 
professional  men  as  well  as  by  courts,  by  saying  the  note  was 
or  has  been  protested — and  the  fees  of  protest  are  legally  re- 
eoverable  of  the  endorser.  {Bank  of  Rochester  v.  OouUf  0 
Vol.  hi.*  4 


26  CASES  IN  THE  SUPREME  COURT. 


CoddingtoQ  «.  DaTis. 


Wend.  279 ;  Campbell  v.  Cook^  id.  492 ;  Merritt  v.  Benton^ 
10  id.  116;  Smedes  v.  I7/ica  Bank^  20  /oAn.  iZip.  384.) 
And  the  legislature  bas  provided  and  regulated  the  fees  for  such 
protest  and  service  of  notice,  and  has  also  declared  that  the 
certificate  of  the  notary  of  the  fact  in  regard  to  the  making  of 
the  demand  and  service  of  notice  in  certain  cases  shall  be  evi- 
dence of  such  facts.  {Laws  of  1833,  ch.  271,  §  8 ;  Laws  of 
1836,  ch.  307,  5  2.) 

Again ;  I  think  the  taking  and  accepting  the  security  by  the 
defendant  under  the  assignment  made  by  the  maker  for  his  lia- 
bility as  endorser  of  this  note,  connected  with  the  circumstances 
and  the  acts  of  the  defendant  under  it,  may  be  deemed  a  waiver 
of  presentment  and  notice,  within  the  principles  sanctioned  by 
several  cases.  {Mechanics'  Bank  of  N.  Y.  v.  Griswoldj  7 
Wend.  165 ;  Spencer  v.  Harvey,  17  id.  489 ;  Bond  v.  jPam- 
ham,  6  Mass.  R.  171.) 

But  the  plaintiff  in  error  further  insists  that  the  paper  sub- 
scribed by  the  plaintiffs  and  others,  bearing  date  February  8tb, 
1840,  was  a  valid  release  and  discharge  of  the  maker,  and  con- 
sequently extinguished  the  liability  of  the  defendant  as  endorser. 
This  stipulation  recited  and  referred  to  the  assignment  made 
by  the  maker  a  few  days  before,  and  the  two  instruments  must 
be  read  together  to  ascertain  the  intention  of  the  parties.  The 
maker  of  the  note  had  assigned  his  property  in  trust,  after  de- 
fraying the  expenses,  for  the  payment  of  his  creditors  according 
to  a  certain  order  of  preference.  In  the  class  to  be  first  paid  the 
defendant  was  named  as  a  creditor  for  a  sum  of  $10,000,  which 
was  stated  to  be  '<  for  endorsement ;"  for  a  further  sum  also  for 
endorsement,  and  still  an  additional  amount  for  the  balance  of 
account ;  and  the  plaintiffs  were  mentioned  in  this  list  as  credi- 
tors for  $1000  only.  They  were  likewise  put  down  in  the 
second  class  as  creditors  to  the  amount  of  $2000.  The  paper 
signed  by  the  plaintiffs  and  other  creditors  was  manifestly  in- 
tended to  include  nothing  more  than  the  claims  or  debts,  thus 
^numerated  in  the  assignment  as  due  and  owing  from  T.  B. 
Coddington  to  the  several  persons  and  firms  who  signed  the 
stipulation.    It  is  evident  from  what  had  transpired  between 
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Samuel  Coddington  and  the  plaintifls,  in  relation  to  the  note  for 
$10,000  in  question,  as  well  as  what  appears  from  the  assign- 
ment, that  the  plaintiffs  and  both  the  Coddingtons  treated  this 
note  as  the  proper  debt  of  the  defendant  to  the  plaintifis,  and  it 
was  not  considered  at  the  time  the  last  mentioned  paper  was 
signed,  as  a  debt  against  T.  B.  Coddington.  Although  there 
are  general  words  in  this  stipulation  comprehensive  enough  to 
include  this  note,  yet  I  think  sufficient  appears  in  the  assign- 
ment to  which  it  refers,  to  show  clearly  that  they  should  be 
restricted  in  their  effect  to  the  debts  specified  therein  as  owing 
by  T.  B.  Coddington  to  the  plaintiff.  {Jackson  v.  Stackhausej 
1  Cotpen,  122 ;  Bruen  v.  Marquand^  17  John,  68 ;  AveriU  v. 
LymaUj  18  Pick.  346.) 

The  same  answer  disposes  of  the  argument  that  the  instru- 
ment referred  to  was  a  valid  extension  of  the  time  of  payment 
of  the  balance  of  the  note  after  crediting  what  might  be  realized 
on  the  assignment.  The  balance  of  the  plaintiffs'  demand,  for 
the  pa3^ent  of  which  they  were  to  wait  seven  years,  did  not 
include  the  amount  due  on  the  note,  but  referred  solely  to  the 
other  demands  which,  in  the  schedule  annexed  to  the  assign* 
ment,  were  set  down  as  owing  to  them. 

I  think  there  was  no  error  in  the  judgment  of  the  court 

below. 

Judgment  affirmed* 


Courtney  and  wife  t;^.  Baker. 

In  an  aetion  for  the  penalty  given  hyflR.8. 400,  $  43,  to  the  aggiieved  party 
against  a  witnen  for  not  attending  eourt  panuant  to  a  sobpona,  it  moat  appear, 
to  enable  the  plaintiff  to  recover,  that  the  witness  was  maierial,  and  that  damages 
resolted  from  his  non-attendance. 

Accordingly,  when  the  defendant  in  snch  an  action,  offered  to  show  that  the  plaintiff 
had  admitted  that  the  defendant  knew  nothing  about  the  matters  in  controversy  in 
the  suit  in  which  he  was  sobponaed ;  keld^  that  the  evidence  was  admissiUs^ 

A  party  who  canses  a  witness  to  be  subpcsnaed  who  is  known  to  him  not  to  be  mate- 
rial, for  the  pnrpoee  of  annoyance,  is  gnilty  of  a  contempt  of  the  ooort  whoss 
process  is  used.    Per  BsARnsLir,  J. 
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The  omuBioa  to  pay  the  witness  his  fees,  is  a  **  reasoDable  excuse"  for  nakattend-* 
ance  which  will  protect  him  from  liability  for  the  penalty. 

Accordingly  where  a  witness  on  being  subpoenaed  and  paid  for  one  day*s  attendance, 
attended  on  the  day  named  in  the  subpoana,  and  then  applied  to  the  party  by 
whom  he  was  subpoenaed,  for  a  ftxrther  payment  of  fees  which  was  refused,  upon 
which  the  witness  left  court,  and  the  cause  was  tried  in  his  absence ;  held,  that 
the  penalty  was  not  incurred. 

Authorities  relating  to  the  various  remedies  against  a  defanlting  witness  referred  to. 
Per  BsARDSLirr,  X 

Error  to  the  mayor's  court  of  the  city  of  Albany.  The 
cause  came  into  the  mayor's  court  upon  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace.  The  action  was  brought  by 
Baker  against  Courtney  and  wife,  to  recover  the  penalty  of  fifty 
dollars  alleged  to  have  been  forfeited  to  the  plaintiff  by  the  stat* 
ute,  (2  K  S.  400,  §  43,)  for  the  failure  of  the  defendant,  Mrs. 
Courtney,  to  attend  court  as  a  witness,  pursuant  to  a  subposna 
served  upon  her  in  a  suit  in  this  court  in  which  Baker  was  the 
plaintiff  and  one  Wilkins  was  defendant,  which  was  noticed  for 
trial  at  the  Albany  circuit  in  April,  1845.  The  plea  was  the 
general  issue.  The  plaintiff  proved  that  Mrs.  C.  who  resided  in 
Albdny,  was  served  with  a  subpoena  in  that  cause  to  appear  at 
the  circuit  on  the  fifteenth  day  of  April,  1846 ;  that  the  cause 
was  tried  on  the  23d  day  of  the  same  month,  the  witness  not 
being  present,  and  the  plaintiff  was  nonsuited.  Mrs.  C.  was 
called  as  a  witness  on  that  day,  but  not  appearing  her  default 
was  entered.  At  the  time  of  serving  the  subpoena,  which  was 
on  the  9th  day  of  April,  the  plaintiff  paid  Mrs.  C.  fifty  cents  as 
witness'  fees,  which  she  received,  but  intimated  that  she  should 
not  attend. 

The  defendants'  counsel  offered  to  prove  that  Mrs.  C.  attended 
the  court  on  the  fifteenth  day  of  April,  and  for  three  or  four  days 
thereafter;  that  her  husband  then  requested  the  plaintiff  to  pay 
her  fees,  adding  that  if  he  did  not  do  so  she  would  not  attend  fur- 
ther ;  but  he  refused  to  make  any  further  payment.  He  also 
offered  to  shew  that  when  the  plaintiff  subpoenaed  Mrs.  C.  she 
told  him  she  knew  nothing  about  the  matter,  and  that  the  plain 
tiff  replied,  "I  know  that,  but  you  have  been  talking  about  me 
and  shall  attend  court."    The  whole  of  the  evidence  so  offered 
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was  objected  to  by  the  plaintiff's  counsel  and  excluded  by  the 
court  and  the  defendants'  counsel  excepted.  The  court  direct- 
ed the  jury,  if  they  believed  the  evidence,  to  find  a  verdict  for 
the  plaintiff  for  the  penalty  of  fifty  dollars,  and  the  jury  found 
accordingly,  and  judgment  was  thereupon  rendered  for  the 
plaintiff. 

^.  H,  Hammond^  for  the  plaintiffs  in  error. 

J.  Percy ^  for  the  defendant  in  error. 

By  the  Court,  Beardslet,  J.  By  the  act  of  1840  the  ftesof 
a  witness  are  '^fiAy  cents  for  each  day  while  attending  any  court 
or  officer;  apd  if  the  witness  resides  more  than  three  miles  from 
the  place  of  attendance,  travelling  fees  at  the  rate  of  four  cents  per 
mile,  going  and  returning."  {Laws  1840,' />.  331,  i  8.)  A  wit- 
ness is  not  bound,  in  any  case,  to  attend  unless  duly  subpoenaed, 
for  which  purpose  the  statute  declares,  amongst  other  things,  that 
<*  the  fees  allowed  by  law  to  such  witness  for  travelling  to  and 
returning  from  the  place  where  he  is  required  to  attend,  and  the 
fees  allowed  for  one  day's  attendance,  shall  be  paid  or  tendered 
to  such  witness."  (2  R.  S.  400,  }  42,  sub.  3.)  If  the  witness, 
when  duly  subpoenaed,  refuse  or  neglect  to  attend,  he  is  respon- 
sible to  the  aggrieved  party  for  all  damages,  and  may  be  pro- 
ceeded against  in  various  ways. 

1.  By  action  on  the  case  at  common  law.  It  is  the  duty  of 
the  witness  to  obey  the  subpoenO)  and  in  this  action,  the  injured 
party  may  recover  such  damages  as  result  from  this  viola- 
tion of  duty  by  the  witness.  (1  Ch,  PL  159,  7th  Amer.  ed, ;  1 
Stark.  Ev.  80,  Phil.  ed.  1842 ;  1  Phil.  Ev.  7 ;  Hasbrouck  v. 
Baker,  10  John.  248;  Pearson  v.  lies,  Doug.  561.)  This 
remedy  is  recognized  by  the  statute,  which,  so  far,  is  in  affirm- 
ance of  the  common  law.  (2  R.  S.  400,  {  43.  See  also  6  Eliz. 
e.  9,  §  12,  in  Doug.  556,  and  1  Phil.  Ev.  3.) 

2.  By  attachment,  and  this  at  common  law  as  well  as  by  the 
statutes  last  referred  to.  {See  also  2  R.  S.  535 ;  and  540,  §  34 ; 
Pearson  v.  lies,  supra ;  Amey  v.  Long,  9  East  483 ;  1  Phil 
Ev.7\2  Tidd's  Pr.  8,  Sth  PhU.  ed.  1840.) 
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3.  By  an  action  for  the  penalty  of  fifty  dollars.  The  revised 
statutes  declare  that  '^ every  person  who  shall  be  duly  subpcs- 
naed  to  attend  as  a  witness"  ^  shall  be  bound  to  attend,  according 
to  the  command  of  such  subpoena,  and  for  every  failure  so  to 
attend,  without  a  reasonable  excuse,"  '<  shall  forfeit  to  the  ag- 
grieved party  the  sum  of  fifty  dollars."  (§  43,  supra,)  The 
English  statute  of  6  Eliz.  already  referred  to,  is  to  the  same 
effect ;  it  imposes  a  penalty  of  ten  pounds  on  any  witness  who 
makes  default  and  refuses  to  appear,  "  having  not  a^  lawful  or 
reasonable  let  or  impediment  to  the  contrary,"  the  said  penalty 
"  to  be  recovered  by  the  party  so  grieved." 

This  penalty  is  given  to  the  ^^  aggrieved  party/*  and  the 
action  can  be  sustained  by  no  one  else.  Hence,  as  in  an  action  on 
the  case  at  common  law  for  disobeying  a  subpcsna,  the  plaintiff 
can  only  recover  the  penalty  by  showing  he  was  damnified  by 
the  lache  of  the  witness;  if  no  loss  followed,  the  penalty  was 
not  incurred.  A  party  does  not  acquire  a  rigiit  to  this  penalty 
by  the  mere  refusal  of  a  witness  to  attend  when  duly  subpcenaed. 
Something  more  is  required :  it  must  be  shown  that  the  wit- 
ness was  material,  and  that  damages  resulted  from  his  non-atten« 
dance.  In  Goodwin  v.  West,  which  was  an  action  on  the  stat- 
ute of  6  Eliz.  to  recover  the  penalty  of  ten  pounds,  it  was  moved 
in  arrest  of  judgment  that  the  declaration  was  not  good,  and  the 
third  exception  taken  by  counsel  was,  that  the  plaintiff  did  not 
show  that  he  was  endamaged  by  the  non-appearance  of  the  wit- 
ness ;  to  which  it  was  "  answered,  that  the  action  being  brought 
only  for  the  ten  pounds  and  not  for  further  damages,  it  is  well 
enough,  and  the  ten  pounds  is  due  for  her  non-appearance  to  the 
king  and  the  party.  But  all  the  justices  held,  that  the  decla- 
ration was  ill  for  this  cause ;  for  there  ought  to  be  a  party  grieved 
by  the  non-appearance,  otherwise  there  is  no  cause  of  forfeiture ; 
and  so  is  the  express  scope  and  words  of  the  statute."  {In  J5.  R, 
15  Car.  1,  Cro.  Car.  622,  540,  Sir  Wm.  Jones,  430.)  The  same 
point  was  adjudged  in  the  common  pleas,  which  judgment 
was  affirmed  on  writ  of  error,  in  the  case  of  Madison  v.  Shore^ 
9  Wm.  3,  though  this  was  admitted  to  be  ''  contrary  to  a  judg* 
mentin  the  like  case,  anno  30  Eliz.  where  the  like  exception 
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was  taken  and  overruled."  (6  Mod.  366 ;  1  SdUc,  206 ;  1  Comb. 
449, 468.  See  also  3  Bae,  Ah.  Evidence  D. ;  Pearson  v.  lles^ 
supra;  Heermans  v.  Williams^  11  Wend.  636;  McKeon  v« 
Lancj  1  Hall^  319 ;  Masterman  v.  Judson^  8  £tng^.  224.)  A 
precedent  for  a  declaration  for  the  penalty  on  5  Eliz.  is  given  in 
7  WentwartVs  PI.  243  It  alleges  that  the  evidence  the  witness 
could  have  given,  would  have  been  material,  and  that  it  was  ne» 
cessary  for  the  party.  The  declaration  in  Pearson  v.  Iks^ 
{supra,)  contains  a  similar  averment.  I  regard  the  principle  as 
sound  and  entirely  settled  by  authority. 

If  a  defaulting  witness  was  wholly  unable  to  give  material 
evidence  in  the  case,  it  is  manifest  that  no  injury  could  have 
arisen  from  his  non-attendance,  and  consequently  he  could  not 
have  incurred  the  penalty.  In  this  case,  the  defendants  offered 
to  prove  a  direct  and  unqualified  admission  by  the  plaintiff,  that 
he  was  aware  the  witness  knew  nothing  about  the  matter  in 
question  in  the  cause  wherein  she  had  been  subpoenaed,  follow- 
ed by  a  declaration  that  she  had  been  talking  about  him,  and 
therefore  should  attend  the  court.  This  evidence  was  pertinent 
to  the  issue,  and  should  not  have  been  rejected.  It  would  have 
tended  to  prove  that  the  witness  was  in  no  respect  material  to 
the  plaintiff,  and  might  have  satisfied  the  jury  that  he  had  sus- 
tained no  injury  by  her  non-attendance.  This  was  an  essential 
point  in  the  case,  and  the  court  clearly  erred  in  excluding  tho 
evidence.  I  will  add,  that  if,  in  truth,  the  witness  was  subpoe- 
naed for  the  purpose  of  annoyance,  and  not  because  she  was  re- 
garded as  material,  it  was  a  gross  abuse  of  the  process  of  the 
court,  and  as  such  deserved  to  be  punished  as  a  palpable  con- 
tempt of  its  authority. 

But  this  is  not  all,  for  no  forfeiture  occurs  unless  the  failure 
of  the  witness  to  attend  is  '^  without  a  reasonable  excuse."  (§  43, 
supra.)  Now  let  it  be  granted,  which  is  all  the  plaintiff  could 
claim,  that  but  for  what  I  am  about  to  state,  the  witness  would 
have  been  bound  to  attend  the  court  from  the  fifteenth  of  April, 
the  day  named  in  the  subpoena,  to  the  twenty-third,  when  the 
cause  was  tried.  The  witness  had  been  paid  for  one  day's  at- 
tendance and  no  more,  and  it  was  offered,  by  the  defendants,  to 
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prove  that  she  attended  on  the  fifteenth,  as  the  subpoena  re- 
quired, and  for  three  or  four  days  thereafter ;  that  the  plaintiff 
was  then  called  upon  to  pay  her  fees,  and  was  informed  that  she 
would  not  remain  at  court  unless  they  were  paid,  and  that  he 
refused  to  make  any  further  payment.  This  evidence  the  plain- 
tiff objected  to,  and  it  was  excluded  by  the  court.  Upon  what 
principle  ii  was  rejected,  I  confess  I  do  not  see.  If  such  was 
the  fact,  the  plaintiff  alone  was  in  fault,  and  the  witness  had  a 
most "  reasonable  excuse"  for  leaving  the  court  She  was  enti- 
tled to  the  daily  sum  of  fifty  cents,  and  it  was  the  plaintiff's 
duty  to  see  it  paid  to  her.  The  witness  was  not  bound  to  trust 
the  party,  and  rely  on  him  for  future  payment.  The  allowance 
to  witnesses  is  for  their  daily  sustenance,  and  a  refusal  to  pay 
is  a  virtual  discharge  of  the  witness,  and  a  very  sufficient  excuse 
for  omitting  further  attendance  in  the  cause.  If  this  plaintiff 
was  thus  endamaged,  it  was  his  own  fault,  and  he  must  bear 
the  consequences  whatever  they  may  be.  No  right  of  action 
could  accrue  in  his  favor  under  such  circumstances,  and  no  pen- 
alty was  incurred  by  the  witness.  A  party  who  would  seek 
redress  against  a  witness,  must  see  that  he  is  not  himself  in 
fault,  and  that  every  thing  has  been  done  which  the  witness  had 
a  right  to  exact. 

The  court  erred  in  rejecting  the  evidence  offered  on  these 
points,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 
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Charter  vs.  Stevkns. 

AlthoQirh  a  mortgagree  of  chattels  acquires  an  absolute  title  to  them  at  law  on  a  <a»> 
fault  of  payment  at  the  day,  the  mortgagor  still  nas  ao  equity  of  redemption  which 
a  court  of  chancery  will  enforce.    Per  Bbardslet,  J. 

And  the  mortgagee  may  resort  to  a  oourt  of  equity  to  foracloee  Che  mortgagor's 
right    Per  Beardsiat,  J. 

The  mortgagor's  interest  may  also  be  extinguished  by  a  public  sale  of  the  property 
after  due  notice.    Per  Bcaroslet,  J. 

A  tnnder  by  the  mortgagor  after  forfeiture  will  not  restore  him  to  his  former  title, 
anless  the  mortgagee  aeoept  the  money.    Per  fisARnsiiiY,  J. 

But  if  the  mortgagee  accept  the  amount,  even  after  forfeitare,  such  acoeptanee 
is  a  waiver  of  the  forfeiture,  and  the  mortgagee's  title  is  extinguished.  Per 
Beardsust,  J. 

And  where  the  mortgagee,  after  the  day  for  payment  had  passed,  sold  part  of  the 
property  by  virtue  of  a  power  contained  in  the  mortgage,  for  sufficient  to  pay  the 
mortgage  debt  with  interest  and  expenses ;  held  that  this  was  equivalent  to  abso- 
lute payment,  and  that  the  mortgagee's  title  to  the  chattels  remaining  unsold  was 
extinguished ;  an4  the  mortgagee  having  afterwards  sold  the  residue  of  the  prop- 
erty, held  aUo  that  such  sale  was  a  conversion  of  it,  for  which  the  mortgagee  was 
liable  to  the  mortgagor  in  trover. 

I 

Trover  for  horses  and  other  property,  tried  at  the  Otsego 
circuit  in  September,  1843,  before  Gridley,  C.  Judge.  In  the 
course  of  the  trial  the  plaintiff  limited  his  claim  to  an  attempt 
to  recover  for  one  horse  which  the  defendant  took  wjth  the  other 
property  from  the  plaintiff 's  possession  on  the  thirtieth  day  of 
March,  1843,  and  subsequently  sold,  claiming  a  right  to  do  so 
by  virtue  of  a  chattel  mortgage  executed  by  the  plaintiff  to  the 
defetidant  on  the  seventh  of  April,  1842.  The  mortgage  was 
produced  and  proved  by  the  defendant.  It  recites  tm  indebted- 
ness of  the  plaintiff  to  the  defendant  of  $229,07  for  rent  and  ex- 
penses of  a  distress,  and  by  its  terms,  the  plaintiff  transfers  a 
considerable  amount  of  property,  including  the  horse  in  ques- 
tion, to  the  defendant  to  secure  such  indebtedness;  after  which 
the  following  provision  is  inserted  :  "  And  it  is  hereby  agreed 
that  if  the  said  Lemuel  [the  plaintiff]  shall  fail  to  pay  the  said 
sum  of  money  and  the  interest  thereof  on  or  before  the  first  day 
of  December  next,  it  shall  be  lawful  for  the  said  Stevens  [the  d& 
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fendant]  to  take  possession  of  the  said  property,  and  sell  the  same 
at  public  auction  after  giving  six  days'  notice  of  such  sale,  and 
satisfy  said  above  mentioned  sum  of  money  and  the  interest  of 
the  same,  and  the  costs  of  selling  the  same.  And  further,  if  said 
Lemuel  shall  at  any  time  sell  or  attempt  to  sell  or  dispose  of  any 
of  said  property,  or  shall  squander  or  in  any  way  attempt  to 
defeat  the  collection  or  security  of  said  money  or  any  part  there- 
of, then  it  shall  be  lawful  for  said  Stevens  to  take  said  property 
or  any  part  thereof  and  sell  the  same  as  above  provided,  at  any 
time  before  the  first  day  of  December  next."  The  mortgage 
had  been  duly  filed.  Some  payments  had  been  made  by  the 
plaintiff  on  account  of  the  money  secured  by  the  mortgage  before, 
and  some  after,  December  1,  1842,  but  it  was  not  fully  paid 
when  the  defendant  seized  the  property  in  March,  1843.  After 
the  defendant  had  taken  the  property,  he  sold  it  at  auction  by 
virtue  of  the  mortgage,  in  separate  parcels,  the  horse  in  question 
being  the  last  which  was  sold ;  and  it  appeared  that  before  the 
sale  of  the  horse,  enough  had  been  raised  by  llxe  prior  sales  to 
pay  the  balance  due  on  the  mortgage,  with  interest  and  the  ex- 
penses. The  defendant's  counsel  insisted  that  when  the  prop- 
erty was  taken,  the  defendant's  title  to  it  had  become  absolute 
at  law  on  account  of  the  non-payment  of  the  money  at  the  day 
fixed  for  its  payment,  and  that  the  plaintiff  could  not  therefore 
recover.  The  judge  charged  the  jury  that,  although  the  taking 
of  the  property  out  of  the  plaintiff's  possession  in  the  first  in- 
stance was  lawful,  the  mortgage  debt  being  then  unpaid,  yet  the 
defendant  had  no  right  to  sell  the  remainder  of  the  property  af- 
ter having  sold  enough  to  satisfy  the  balance  due  with  the  ex- 
penses. And  as  it  appeared  that  at  the  time  of  the  sale  of  the  horse 
in  question  enough  had  been  realized  to  satisfy  the  debt  and  ex- 
penses, such  sale  of  the  horse  was  a  conversion  of  it,  for  which 
tlie  plaintiff  was  entitled  to  recover.  The  jury  found  acccird* 
ingly,  and  the  defendant  moves  for  a  new  trial  on  a  case. 

/?.  W,  Peckkarrif  for  the  defendant 

/  A.  Collier,  for  the  plaintiff. 
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By  the  Courts  Bbari>si«e7,  J.  The  execulioo  of  the  mortr 
gage  tianaferred  to  the  defeDdaut  a  defeaaiUe  title  to  ^he  prop- 
erty mortgaged,  but  which  became  absolute  at  law  by  the  failure 
to  pay  at  the  stipulated  time.  The  plaintiff,  however,  was  ]x»t 
thereby  divested  of  all  interest  in  the  property,  for  he  still  had 
an  equity  of  redemption  which  the  court  of  chancery  would 
protect  and  enforce.  On  the  other  hand,  the  mortgagee  mjght 
go  into  chancery  to  compel  a  speedy  redemption  or  to  foreclose 
that  right,  and  the  same  object  might  be  attained  by  a  fair  public 
sale  of  the  property,  on  due  notice  to  (he  mortgagor.  These  ajre 
familiar  principles,  and  apply  wherever  the  relation  of  mortgagor 
and  mortgagee  of  personal  property  exists.  {Langdon  v.  Buel^ 
9  Wend.  80 ;  Paichin  v.  Pierce,  12  id.  61 ;  White  v.  Cole,  24 
id.  142,  3;  J^lory  on  Bail.  2d  ed.  i  287;  Conard  v.  The  At- 
lantic  Lis.  Co.,  1  Pet.  441 ;  Hart  v.  Ten  Eyck^  2  John.  Ch.  R. 
100.) 

It  has  been  adjudged  that  a  tender  of  the  mortgage  money, 
after  de&ult  in  ))ayment,  would  not,  at  law,  re-invest  the  mort- 
gagor with  his  former  title  to  the  property ;  {Patchin  v.  Pierce^ 
supra,  and  8  John.  96 ;)  but  an  acceptance  of  the  amount  ten- 
dered— that  is,  full  payment  being  made,  at  any  time — would, 
as  between  mortgagor  and  mortgagee,  extinguish  all  right  and 
interest  of  the  latter  in  the  property  mortgaged.  If  made  before 
the  pay  day  had  past,  it  would  satisfy  the  conditions  on  which 
the  property  had  been  transferred,  and  thus*  defeat  it  altogether ; 
and  if  made  after  forfeiture,  it  would  be  conclusive  evidence  that 
the  forfeiture  had  been  waived,  and  that  all  right  under  the 
mortgage  was  extinguished.  {Patchin  v.  Pierce,  supra  ;  Parks 
V.  Hall,  2  Pick.  206, 210, 211 ;  Barry  v.  Bennett,  7  Mete.  364, 
360,  361 ;  Hatch  v.  White,  2  Gal.  152.) 

I  think  what  had  been  done  in  this  case  was  equivalent  to 
absolute  payment  of  the  mortgage  money.  The  mortgage  pro- 
vides  that  on  failure  to  pay  at  the  time  specified,  the  mortgagee 
might  "  take  possession  of  the  said  property  and  sell  the  same 
at  public  auction  afler  giving  six  days'  notice  of  sale  and  satisfy 
said  above  mentioned  sum  of  money  and  the  interest  of  the 
same  and  the  costs  of  selling  the  same."    Default  in  payment 
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.  had  been  made,  and  the  mortgagee  proceeded  to  sell  under  ih« 
authority  contained  in  this  clause  of  the  mortgage.  And  before 
he  sold  the  horse,  which  alone  is  now  in  question,  enough 
money  had  been  raised  to  satisfy  the  amount  due  and  unpaid, 
with  interest  and  expenses.  The  end  and  object  of  the  mort- 
gage had  thus  been  fully  attained,  and  the  mortgagee  had  no 
longer  any  right  to  the  property  which  remained  unsold,  or  to 
sell  it  under  the  mortgage.  He  certainly  was  not  bound  to  pro- 
ceed and  sell  under  this  power,  but  might  have  retained  all  the 
property  mortgaged  as  his  own,  leaving  the  mortgagor  to  enforce 
his  right  of  redemption  as  he  best  could.  But  the  mortgagee 
chose  not  to  stand  on  that  right :  he  elected  to  raise  the  amount 
of  the  debt  due  to  hiln  by  a  sale  under  the  power.  This  he 
had  a  right  to  do ;  but  when  his  debt  was  thus  paid,  all  right 
to  the  residue  of  the  property  was  necessarily  extinguished,  and 
the  power  to  sell  became  ipso  facto  void.  For  what  honest 
purpose  could  the  mortgagee  claim  any  right  to  the  property 
then  remaining  unsold,  or  proceed  further  under  this  power  to 
sell?  His  debt  was  paid.  He  had  chosen  to  collect  it  under 
the  power  to  sell,  without  involving  the  subject  in  a  chancery 
litigation,  and  he  should  abide  the  result  of  the  course  he  elected 
to  pursue.  In  equity,  after  satisfying  the  mortgage  debt,  he 
would  have  been  a  trustee  of  the  residue  of  the  property,  and 
must  have  accounted  for  it  to  the  mortgagor.  And  having  pro- 
ceeded under  a  legal  power  to  coerce  pajrment  of  his  debt,  he 
must  be  taken  to  have  waived  all  right  and  title  to  so  much  of 
the  property  as  was  not  required  for  that  purpose.  The  sale  of 
the  horse  was  therefore  wholly  unauthorized,  and  the  action 
was  sustained. 

New  trial  denied. 
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Blanchard  and  others  vs.  Nestle* 

Mere  imbecility  of  nund  in  a  testator,  however  great,  will  not  avoid  hia  will,  pro- 
vided he  be  not  an  idiot  or  a  ]anatie.(a) 

The  term  unsound  mind  in  the  statute  concerning  wills,  is  of  the  same  signification 
as  noft  compos  mentio  ;  and  any  one  otherwise  competent,  to  whom  these  terms 
do  not  apply,  may  make  a  valid  will.  The  first  paragraph  of  the  marginal  ab- 
stract of  the  case  of  StewarVo  exteuior  v.  Lisfenard,  (36  Wend,  255,)  examined 
and  approved. 

One  has  a  right,  by  (air  argaroent,  or  persuasion,  to  induce  another  to  make  a 
wiU  in  his  (avor.    Per  Jkwbtt,  J. 

80  a  will  cannot  be  impeached  on  the  ground  that  a  devisee,  at  the  time  it  was 
drawn,  reminded  the  testator  of  what  he  had  before  stated  as  to  his  intended 
disposition  of  portions  of  his  property. 

Ejectment  for  an  undivided  half  of  a  house  aod  lot  in 
Albany,  tried  at  the  Albany  circuit  in  April,  1844,  before  Par- 
ker, G.  Judge.    M.  Gill  was  seized  of  the  premises  at  the  time 


(a)  The  same  principle  was  applied  to  a  deed,  in  the  case  of  Oeterkout  v.  Shot' 
maker  and  another,  decided  at  this  term,  but  which  it  is  not  thought  necessary  to 
report  at  length.  The  defendants  made  title  under  a  conveyance  ezeouted  by  A* 
Osterhout,  against  whom  a  comnussion  of  lunacy  had  issued,  aud  who  was  found 
by  the  inquisition  to  have  been  of  unsound  and  imbecile  mind  from  his  nativity. 
Both  parties  gave  evidence  respecting  the  state  of  mind  and  degree  of  espaotty  of 
the  grantor.  The  judge  charged  the  jury  that  in  order  to  avoid  the  deed  the  plain- 
tiffs  must  show  that  the  grantor  was  non  compoe  mentie  at  the  time  of  its  execution, 
within  the  legal  meaning  of  the  term :  that  there  must  have  been  a  total  and  entire 
cud  not  a  partial  want  of  reason  and  understanding  in  order  to  authorize  the  avoid- 
ance of  the  deed :  that  unless  the  testimony  showed  the  grantor  to  have  been  an 
idiot,  or  lunatic,  or  entirely  deprived  of  reason  and  understanding  at  the  time  of  the 
ezecation  of  the  deed,  the  plaintiff  had  (ailed  to  sustain  the  action.  The  jury  found 
for  the  defendants,  thus  affirming  the  validity  of  the  deed.  The  plaintiff  moved  for  a 
new  trial  on  a  bill  of  exceptions,  but  the  motion  was  denied.  fiaoNsoN,  C.  J.,  in  de- 
livering the  opinion  of  the  ooart,  said :  «  Our  law  does  not  distinguish  between  dif- 
ferent degrees  of  intelligence.  It  does  not  deny  to  a  man  of  very  feeble  mind  the 
right  to  make  contracts  and  manage  his  own  affairs.  In  the  absence  of  fraud* 
proof  of  mere  imbecility  of  mind  in  the  grantor,  however  great  it  may  be,  will  not 
avoid  his  deed.  There  must  be  a  total  want  of  undentandmg.*'  In  addition  to  the 
authorities  refrjrred  to  in  the  principal  case,  the  chief  justice  mentioned  Odell  v.  Buekt 
(31  Wend,  142,)  and  Petrie  v.  Shoemaker,  (24  id.  85.) 
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o  IiiB  death,  which  took  place  on  the  10th  day  of  February, 
1841.  By  his  last  will  and  testament  executed  four  days  before 
his  death,  he  devised  the  premises  in  fee  to  his  daughter  Caro- 
line Nestle,  the  wife  of  the  defendant  The  plaintiflli  are  the 
children  of  £!lizabeth  Blanchard,  a  daughter  of  the  testator 
whom  he  survived,  and  are  his  only  other  descendants,  and 
claimed  to  recover  as  his  heirs  at  law.  The  only  question  in 
the  cause  related  to  the  validity  of  the  will,  which  was  attacked 
by  the  plaintiffs  on  the  ground  that  the  testator  was  not  of  sound 
mind ;  or  if  be  was,  that  it  was  procured  by  undue  influence 
exerted  over  him  by  his  daughter  Mrs.  Nestle  and  her  husband 
the  defendant.  The  subscribing  witnesses,  three  in  number, 
were  examined  and  testified  respectively  that  the  testator  Was 
of  sound  mind  when  the  will  was  executed,  and  there  was  other 
testimotiy  to  the  same  eflect  On  the  other  hand  several  wit- 
nesses were  examined  on  behalf  of  the  plaintifis,  whose  testi- 
mony tended  to  prove  thdt  the  testator  was  then  unable  to 
transact  business  by  reason  of  weakness  both  of  body  and  mind ; 
and  it  was  shown  that  about  that  time  the  defendant  had  writ- 
ten a  letter  representing  that  tlie  testator  was  in  a  state  of  great 
physical  debility,  and  in  effect  that  he  had  become  imbecile  in 
mind.  It  appeared  that  the  will  was  in  part  written  by  Mrs. 
Nestle  from  the  dictation  of  the  testator,  and  executed  in  her  pres- 
ence, and  there  were  other  circumstances  connected  with  its 
execution  which  the  plaintiffs  claimed  afforded  evidence  that 
an  improper  influence  had  been  exerted  over  his  mind  by  Mrs. 
N.  The  property  devised  to  her  was  of  greater  value  than  that 
given  to  the  plaintifiis  by  about  five  thousand  dollars.  The 
judge  charged  the  jury  that  he  should  hold  the  law  regarding 
the  degree  of  capacity  required  to  make  a  valid  will  to  be  as 
stated  in  the  head  note  of  the  case  of  Stewarts  executor  v.  Lis- 
penardj  (26  Wend.  255,)  which  he  read  to  the  jury  as  follows : 
^Imbecility  of  mind  in  a  testator  will  not  avoid  his  last  will  and 
testament  Idiots,  lunatics  and  persons  non  cofnpos  mentis  are 
disabled  from  disposing  of  their  property  by  will,  but  every 
person  not  embraced  within  either  of  the  above  classes,  of  lawful 
age  and  not  under  coverture,  is  competent  to  make  a  will,  be  hit 
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urjderstftndiDg  ever  so  weak.  Courts  in  passing  upon  the  valid- 
ity of  a  will  do  not  measure  the  extent  of  the  understanding  of 
the  testator ;  if  he  be  not  wholly  deprived  of  reason,  whether  he 
be  wise  or  unwise  he  is  the  lawful  disposer  of  his  property,  and 
his  will  stands  as  a  reason  for  his  actions."  The  judge  further 
remarked,  that  he  understood  the  doctrine  established  by  that 
case  to  be  that  mere  imbecility  of  mind,  however  great,  will  not 
avoid  the  will  of  a  testator.  If  he  be  not  totally  deprived  of 
understanding,  his  right  remains  perfect  to  dispose  of  his  prop- 
erty by  will.  The  plaintiffs'  counsel  excepted.  He  also  charged 
on  the  subject  of  undue  influence,  that  if  the  testator  had  been 
induced  to  make  the  provisions  in  the  last  will  by  the  undue 
influence  of  the  defendant  or  his  wife,  the  will  was  void  ;  but  it 
was  for  the  jury  to  determine  from  the  evidence  whether  there 
was  any  undue  influence  exercised  over  the  mind  of  the  testator 
at  the  time  he  executed  his  will.  The  jury  found  a  verdict  for 
the  defendant.    The  plaintifis  move  for  a  new  trial  on  a  case. 

S.  Slevensj  for  the  plaintiffs.  The  judge  erred  in  his  charge 
upon  the  subject  of  testamentary  capacity.  The  true  rule  is,  that 
a  testator  must  be  of  a  sound  and  disposing  mind  and  memory, 
capable  of  recollecting,  discerning  and  feeling  the  relations  and 
obligations  of  family  and  blood  so  as  to  enable  him  to  make  a 
disposition  of  his  property  with  sense  and  judgment.  (2  Hagg. 
Eccl  R.  182, 3 )  Den  v.  Johnson,  2  South.  R.  458 ;  Clark  v. 
Fisher,  1  Paige,  111 ;  1  Curteisf  Eccl  R.  84)  The  case  of 
Stewarfs  ea^r  v.  Lispenard  does  not  profess  to  establish  a 
rule  of  law.  It  turned  upon  the  peculiar  facts  in  that  case; 
and  even  conceding  the  case  to  be  correct  and  the  abstract  which 
the  judge  read  to  the  jury  to  be  a  correct  exposition  of  it,  still 
the  charge  was  incorrect,  for  it  would  admit  the  competency  of 
an  idiot,  who  generally  has  some  glimmering  of  reason,  to  make  a 
will.  The  judge  erred  in  not  properly  instructing  the  jury  as 
to  the  legal  effect  of  the  testimony  on  the  subject  of  undue 
influence. 
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M.  T.  Reynolds,  for  the  defendant.  The  rule  of  jvidence 
where  a  will  is  attacked  on  account  of  alleged  mental  incapacity 
in  the  testator  is  different  in  the  ecclesiastical  courts  and  before 
surrogates  from  that  which  prevails  in  a  court  of  common  law, 
where  a  party  makes  title  to  real  estate  under  a  will.  In  the 
spiritual  courts,  mental  imbecility  is  considered  in  connection 
with  undue  influence  as  a  ground  for  refusing  to  admit  a  will  to 
probate.  In  the  case  before  the  court  the  judge,  in  the  part  of 
the  charge  complained  of,  was  giving  the  rule  of  law  as  to  what 
constituted  non  compos  mentis,  and  not  what  evidence  was  ad- 
missible in  connection  with  the  allegation  of  undue  influence ; 
and  the  principle  was  correctly  laid  down  as  established  in 
Jackson  v.  King,  (4  Cowen,  207,)  as  well  as  in  the  case  of 
Stewarfs  ex'r  v.  Lispenard. 

If  the  plaintiffs'  counsel  had  desired  other  legal  instructions 
to  be  given  upon  the  point  of  undue  influence,  he  should  have 
so  stated,  and  have  propounded  the  propositions  of  law  which  he 
desired  to  have  laid  down. 

By  the  Court,  Jewett,  J.  The  statutory  provisions  respect- 
ing the  capacity  to  make  a  last  will  and  testament  are  as 
follows :  "All  persons,  except  idiots,  persoTis  of  unsound  mind, 
married  women  and  infants,  may  devise  their  real  estate  by  their 
last  will  and  testament  duly  executed."  (2  R,  S,  56  }  1.)  "  Every 
male  person  of  the  age  of  eighteen  years  or  upwards,  and  every 
female  (not  being  a  married  woman)  of  the  age  of  sixteen  years 
or  upwards,  of  sound  mind  and  memory,  and  no  others,  may  give 
and  bequeath  his  or  her  personal  estate  by  will  in  writing."  (2 
id.  60,  §  21.) 

The  remark  of  the  learned  circuit  judge  in  his  charge  to  the 
jury,  which  was  excepted  to,  in  reference  to  the  mental  capacity 
of  the  testator  at  the  time  he  signed  the  will  of  the  6th  of  Feb- 
ruary, 1841,  raises  this  question :  whether  there  is  any  point  be- 
tween the  highest  and  lowest  grade  of  mental  strength,  which 
being  attained  in  a  given  case,  the  law  deems  the  individual  of 
unsound  mind.  The  judge  held  that  there  was  not.  He  stated, 
in  effect,  that  however  weak  the  mind  of  the  testator  was  proved 
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to  have  been,  unless  it  was  shown  that  he  was  totally  deprived 
,of  understanding,  his  will  could  not  for  that  cause  be  avoided. 
This  sentence  in  the  charge  should  be  read  in  connection  with 
that  which  immediately  preceded  it,  which  was  a  rehearsal  of 
part  of  the  marginal  abstract  of  the  case  of  Stewarts  ex*r  v. 
Lispenard,  That  case,  which  was  determined  in  the  court  for 
the  correction  of  errors,  I  think  fully  sustains  the  charge.  It 
was  there  held,  that  the  term  ^^  unsound  mindj"  in  our  law,  was 
used  as  synonymous  with  non  compos  mentis — which  compre- 
hended all  defects  of  the  mind  of  which  the  law  takes  notice. 
This,  it  was  said,  was  of  four  kinds,  as  defined  by  Lord  Coke 
and  approved  by  Blackstone.  "  1.  Idiota,  which  from  his  nativ- 
ity by  a  perpetual  infirmity  is  non  compos  mentis.  2.  Me  that 
by  sickness,  grief,  or  other  accident,  wholly  loses  his  memory 
and  understanding.  3.  A  lunatic,  that  hath  sometimes  his  un- 
derstanding and  sometimes  not,  and  therefore  he  is  called  non 
compos  mentis  so  long  as  he  hatli  not  understanding.  4.  Last- 
ly, he  that  for  a  time  depriveth  himself,  by  his  own  vicious  act, 
of  his  memory  and  understanding,  as  he  that  is  drunken."  It  is 
not  pretended  that  the  testator  falls  within  either  of  these 
definitions  of  non  compos  mentis  except  the  second  ;  but  it  is 
insisted  that  by  reason  of  sickness  and  the  infirmity  of  old  age 
his  memory  and  understanding  were  so  impaired  as  to  render 
him  incapable  of  recollecting,  discerning  and  feeling  the  relations 
and  obligations  of  family  and  blood,  so  as  to  enable  him  to  make 
a  disposition  of  his  property  with  sense  and  judgment.  This 
involves  the  proposition,  that  although  the  testator  had  not 
wholly  lost  his  memory  and  understanding,  yet  that  he  was, 
from  mere  weakness  of  mind,  in  contemplation  of  law  of  un- 
sound mind — and  for  that  reason,  within  the  exception  of  the 
statute.  It  is  enough  to  say  that  the  law  makes  no  such  dis- 
tinction. There  is  no  grade  of  understanding,  between  the  high- 
est and  lowest,  which  incapacitates  the  testator,  when  there  is  no 
fraud  or  imposition.  In  the  language  of  Senator  Verplanck,  "  to 
establish  any  standard  of  intellect  or  information  beyond  the  pos- 
session of  reason  in  its  lowest  degree,  as  in  itself  essential  to 
legal  capacity,  would  create  endless  uncertainty,  diflSculty  and 
Vol.  m.*  6 
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litigation,  would  shake  the  security  of  property,  and  wrest  from 
the  aged  and  infirm  that  authority  over  their  earnings  or  savings 
which  is  often  their  best  security  against  injury  and  neglect.  If 
you  throw  aside  the  old  conunon  law  test  of  capacity,  then 
proofs  of  wild  speculations  or  extravagant  and  peculiar  opinions 
or  of  the  forgetfulness  or  the  prejudices  of  old  age  might  be  suf- 
ficient to  shake  the  fairest  conveyance,  or  impeach  the  most 
equitable  will.  The  law,  therefore,  in  fixing  the  standard  of 
positive  legal  competency,  has  taken  a  low  standard  of  capacity ; 
but  it  is  a  clear  and  definite  one,  and  therefore  wise  and  safe. 
It  holds,  (in  the  language  of  the  latest  English  writer  on  this 
subject,)  that  ^^  weak  minds  differ  from  strong  ones  only  in  the 
extent  and  power  of  their  faculties ;  but  unless  they  betray  a 
total  loss  of  understanding,  or  idiocy,  or  delusion,  they  cannot 
properly  be  considered  tmsmind"    {Shelf ord  on  Lunacy^  39.) 

Lord  Hardwicke,  {Ex  parte  Bamsley,  3  Aik.  168,)  says, 
"  Being  non  compos — of  unsound  mind — are  certain  terms 
in  law,  and  import  a  total  deprivation  of  sense.  Now  weakness 
does  not  carry  this  idea  along  with  it ;  but  courts  of  law  under- 
stand what  is  meant  by  non  compos  or  insane,  as  they  are  words 
of  a  determinate  signification." 

It  is  contended  that  the  judge  erred  in  omitting  to  instruct 
the  jury  as  to  the  legal  eflFect  of  the  testimony  on  that  subject. 
It  is  a  sufficient  answer  to  this  objection  that  the  plaintiffs  on  the 
trial  acquiesced  in  the  charge ;  and  no  complaint  is  made  against 
what  was  said  by  the  judge,  but  it  consists  in  his  not  having 
dilated  upon  the  facts  proved,  and  the  presumptions  of  law  arising 
from  them.  The  counsel  for  the  plaintiffs  should  have  called 
on  the  judge  for  a  further  charge,  if  it  was  not  Satisfactory.  It 
is  no  ground  for  a  new  trial,  that  more  might  have  been  said 
with  propriety  on  the  subject,  by  the  judge,  especially  as  no  re- 
quest was  made.  {Camden,  ^c.  Transportation  Co.  v.  DeUcnap, 
21  Wmd.  354.) 

I  have  examined  the  evidence,  I  think  carefully,  and  am  free 
to  say,  that  in  my  opinion  it  falls  far  short  of  establishing  the 
fact  of  any  improper  influence  having  been  exercised  over  the 
testator  in  the  making  of  his  will.    There  is  not  the  slightest 
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proof  that  I  can  discover,  to  show  any  artifice  or  fraud  haVingf 
been  practised  or  attempted,  by  any  person,  upon  the  testator  in 
regard  to  it.  It  is  true  that  the  defendant's  wife  wrote  a  part  of 
the  will ;  but  if  there  is  any  reliance  on  human  testimony,  it  is 
equally  true  that  in  that  she  only  obeyed  with  reluctance,  the 
commands,  or  complied  with  the  urgent  request  of  her  father. 
It  is  said  that  she  dictated  the  will.  If  by  that  id  meant  that 
she  reminded  her  father  of  what  he  had,  as  she  stated,  before 
told  her  in  relation  to  certain  of  his  property,  it  is  true.  But 
does  that  amount  to  the  exercise  of  undue  influence?  Influence — 
persuasion  may  be  fairly  used.  A  person  has  a  right  by  fair 
argument  or  persuasion  to  induce  another  to  make  a  will,  and 
3ven  to  make  it  in  his  own  favor.  The  procuring  a  will  to  be 
made  by  such  means  is  nothing  against  its  validity.  {Mttter  ▼. 
Miller,  3  Serg.  ^  Rawle,  267.) 

So  far  from  the  verdict  being  against  the  weight  of  evidence, 
I  think  it  well  warranted  by  the  proof. 

New  trial  deni^ 


Nevin  vs.  Ladue  and  another,  overseers  of  the  poor,  &c. 

Ale  and  %\jnmg  heet  ars  indaded  in  the  teimi  strong  w  tjrirituouM  Zig«or«,  m  uied 
in  the  itatute,  (1  jR.  <S^.  680,  ^  15,)  making  it  penal  to  aell  sach  liquori  in  a  imall 
quantity  without  license. 

Error  to  the  Putnam  common  pleas.  Ladue  and  Nelson,  as 
overseers  of  the  poor  of  Phillipstown,  sued  Nevin  before  a  juis^ 
tice  of  the  peace  in  debt,  to  recover  a  penalty  of  $26  for  selling 
strong  or  spirituous  liquors  in  a  less  quantity  than  five  gallons 
at  a  time  without  having  a  license  therefor,  contrary  to  1  /?.  S, 
680, }  15.  The  declaration  was  in  the  form  allowed  in  declaring 
upon  penal  statutes.  The  defendant  pleaded  the  general  issue, 
On  the  trial  the  defendant,  as  the  return  states,  '^  being  charged 
by  the  plaintiffs  with  the  sale  of  ale,  strong  beer  or  fermented 
beer,  without  a  license  therefor,  confesses  the  charge  in  person, 
and  claims  it  is  not  prohibited  by  statute."    The  cause  was  ar« 
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gued  by  counsel,  and  the  justice  rendered  judgment  for  the 
plaintiffs  for  the  penalty,  with  costs,  whereupon  the  defendant 
brought  a  certiorari  to  the  common  pleas,  where  the  judgment 
was  affirmed,  and  he  then  brought  error  to  this  court. 

Fullerton  Sf  Fowler,  for  the  plaintiff  in  error,  maintained  that 
ale,  beer  and  other  fermented  liquors  were  not  included  within 
the  terms  "  strong  or  spirituous  liquors,"  as  used  in  the  statute. 

£!•  Yerks,  for  the  defendants  in  error. 

By  the  Court,  Jewett,  J.  This  case  involves  a  question 
upon  the  true  construction  of  the  statute.  (1  jR.  IS.  680,  §  16.)  It 
is  in  these  words,  "  Whoever  shall  sell  any  strong  or  spirituous 
liquors,  or  any  wines,  in  any  quantity  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor,  granted  as  herein  directed, 
shall  forfeit  twenty-five  dollars."  If  ale  or  strong  beer  answers 
the  description  of  strong  or  spirituous  liquors,  the  action  was  well 
sustained.  I  am  unable  to  entertain  a  doubt  but  that  both  come 
within  the  definition  of  strong  or  spirituous  liquors.  Beer  is 
defined  by  Webster  to  be  "a  spirituous  liquor  made  from  any 
farinaceous  grain,  but  generally  from  barley,  which  is  first  malt- 
ed and  ground,  and  its  fermentable  substance  extracted  by  hot 
water.  This  extract  or  infusion  is  evaporated  by  boiling  in 
caldrons,  and  hops  or  some  other  plant  of  an  agreeable  bitterness 
added.  The  liquor  is  then  suffered  to  ferment  in  vats."  Ale  is 
a  liquor  made  from  an  infusion  of  malt  by  fermentation ;  it  chiefly 
differs  from  beer,  in  having  a  smaller  proportion  of  hops — and 
both  are  intoxicating  liquors.  The  manufacture  of  beer  and  its 
use  as  an  intoxicating  drink,  are  of  very  high  antiquity.  Hero- 
dotus tells  us,  that  owing  to  the  want  of  wine,  the  Egyptians 
drank  a  liquor  fermented  from  barley.  {Lib.  2,  chap.  77.)  Ale 
or  beer  was  in  common  use,  in  Germany,  in  the  time  of  Tacitus. 
"All  the  nations,"  says  Pliny,  "  who  inhabit  the  west  of  Europe, 
have  a  liquor  with  which  they  intoxicate  themselves,  made  of 
corn  and  water.  The  manufacture  of  ale  was  early  introduced 
into  England.    It  is  mentioned  in  the  laws  of  Ina,  king  of  Wes* 
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sex ;  and  is  particularly  specified  among  the  liquors  provided 
for  a  royal  banquet  in  the  reign  of  Edward  the  Confessor.  (Mc- 
CuUacKs  Com.  Die,,  vol,  1,  p.  9.)  That  the  legislature  intend- 
ed to  prohibit  the  sale,  under  tlie  regulations  mentioned  in  the 
16th  section,  of  all  intoxicating  liquors,  I  think  is  strongly  indi- 
cated by  the  provision  of  the  29th  section  of  the  same  statute. 
It  enacts  that  "  No  person  shall  be  subject  to  be  prosecuted  by 
virtue  of  the  provisions  of  this  title,  for  selling  metheglin,  cur- 
rant wine,  cherry  wine,  or  cider."  This  operates  as  an  excep- 
tion to  the  prohibition  which  I  think  is  manifestly  contained 
in  the  former  section.  Each  is  strong  liquor,  intoxicating  in  its 
nature.  It  is  urged  by  the  counsel  for  the  defendant  that  the 
I^slature,  by  the  use  of  the  words  ^<  strong  or  spirituous,"  meant 
to  include  only  such  liquors  as  are  produced  by  distillation.  It 
is  quite  pertinent  to  ask  why,  if  this  were  so,  it  was  necessary 
to  insert  the  29th  section,  as  neither  of  the  kinds  of  liquor  there 
specified  are  thus  produced.  I  think  this  a  plain  case,  and  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


McDonald  vs.  Bunn,  sherifi*,  <fec. 

In  an  action  against  a  BherifT  for  a  false  retnm  to  tifi-fa,  the  plaintiff  must  show  a 
Talid  judgement  upon  which  the  writ  issued. 

A  jndgrment  cannot,  independently  of  the  statnte,  {Laws  1840,  p.  334,  §  23,)  be  ren- 
dered in  vacation. 

Accordingly,  wliere  a  party,  in  order  to  prove  a  judgment  of  this  court,  produced  an 
authenticated  copy  of  a  record  which  stated  the  suit  to  have  been  oommeiioed  by 
declaration,  and  that  issue  was  joined  in  July  term,  1839,  and  that  the  cause  was 
referred  to  a  sole  referee,  who  on  the  9th  day  of  September,  1843,  reported  in  favor 
of  the  plaintiff,  upon  which  judgment  was  immediately  entered,  the  record  being 
signed  and  filed  on  the  1 6th  day  of  the  same  month,  and  there  being  no  statement 
of  any  continuance  or  mention  of  any  term  after  the  commencement  of  the  suit ; 
held  that  the  alleged  judgment  was  void. 

The  provisions  of  the  act  of  1840,  authorizing  the  entry  of  judgments  in  vacation, 
has  no  effect  upon  judgments  in  suits  commenced  before  that  act  took  effect 

The  repeal  in  1844,  {Stat.  p.  93,  (  8,)  of  the  ptovisioQ  in  the  act  pf  1840,  which 
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fimited  ibe  opemtion  of  the  last  xnentioocd  act  to  suits  commenced  after  it  tpdt 
effect,  does  not  retroact  so  as  to  render  valid  a  judgment  entered  in  vacation,  in  a 
suit  commenced  in  1839. 

Case  against  the  defendant,  as  sheriff  of  Montgomery  county, 
for  a  false  return  to  a^./a.  issued  upon  a  judgment  in  favor 
of  the  plaintiff  in  this  suit,  against  R.  C.  Davidson,  tried  at  the 
Montgomery  circuit  in  November,  1843,  before  Willard,  C. 
Judge.    Plea,  not  guilty. 

On  the  trial,  the  plaintiff  gave  in  evidence  an  authenticated 
copy  of  a  paper  alleged  to  be  the  record  of  a  judgment  in  this  court 
in  bis  favor,  against  Davidson.  The  placita  was  of  July  term, 
1839.  Memorandum^  of  the  filing  of  the  declaration  on  the 
14th  September,  1839,  of  July  term  preceding.  Then  followed 
the  declaration,  which  was  in  assumpsit  on  the  common  counts, 
a  plea  of  non  assumpsit  and  an  order  for  the  trial  of  the  issue  at 
the  next  circuit  in  Montgomery  on  the  18th  day  of  November 
next.  The  next  entry  is  that  the  issue  not  being  tried,  the 
cause  was  referred  to  J.  F.,  sole  referee,  pursuant  to  the  statute, 
but  it  is  not  stated  when  or  where  this  order  for  a  reference  was 
made.  The  record  proceeds,  "and  now  at  this  day,  to  wit,  on 
the  ninth  day  of  September,  1842,  before  the  justices  aforesaid, 
come  the  parties  aforesaid,  by  their  attorneys  aforesaid,  and  here- 
upon the  said  referee,  duly  appointed,  makes  his  report  in  writing 
under  his  hand  to  the  said  court,  in  the  words  and  figures  follow- 
ing." The  report  is  then  inserted,  bearing  date  September  9th, 
1842,  finding  th^t  there  is  due  the  plaintiff  $142,  besides  costs. 
"Therefore  it  is  considered,"  &c.,  setting  out  the  entry  of  judg- 
ment in  the  usual  form  for  the  amount  reported,  with  $50.69, 
costs.  The  record  is  signed  September  16th,  1842,  and  is  filed 
on  the  same  day.  The  plaintiff  also  gave  in  evidence  hji.fa. 
issued  on  the  judgment,  and  delivered  to  the  sheriff  on  the  26th 
day  of  September,  1842,  and  returned  nulla  bona  in  January, 
1843 ;  and  then  proved  the  facts  on  which  he  jelied  to  show 
that  the  return  was  false.  The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  record  showed  that  the  referee's  report 
was  made  and  that  judgment  was  entered  in  vacation,  and  that 
the  judgment  and  all  subsequent  proceedings  were  for  that  reason 
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Yoid.  The  motion  was  denied  and  the  defendant  excepted* 
Eridence  was  then  given  on  the  part  of  the  defendant,  and  a 
verdict  was  rendered  for  the  plaintiff.  The  defendant  moves  for 
a  new  trial  on  a  bill  of  eacceptions. 

N,  Hill  Jr.^  for  the  defendant.  1.  The  judgment  was  void. 
(  Taylor  v.  Moffitt^  2  Black/.  305 ;  Griswold  v.  Stewart^  4  Cotr. 
457 ;  The  case  of  Randal  and  his^wife^  2  Mod,  308 ;  Rex  v. 
Bovmian,  6  Carr.  ^  Pay,  337 ;  The  King  v.  Smiihf  8  Bam. 
4-  Cress.  341 ;  8  Penning.  R.  151 ;  1  Green's  (N.  J.)  R.  144.) 
2.  If  the  judgment  was  void,  the  defendant  was  not  bound  to  exe- 
cute it,  though  if  he  had  done  so  he  might  have  justified  under 
the  process.  {Earl  v.  Camp,  16  Wend.  562 ;  Albee  v.  Ward^ 
8  Mass.  79 ;  6  Coke,  54 ;  Cornell  v.  Barnes,  7  Hill,  35.) 

S.  Stevens,  for  the  plaintiff.  1.  The  defect  in  the  record  is 
at  most  an  irregularity,  and  of  this  no  advantage  can  be  taken 
after  one  year,  (2  R.  S.  359,  §  2,)  and  that  period  had  elapsed  at 
the  time  of  the  trial.  2.  But  the  judgment  was  entirely  regular. 
By  the  statute,  {Laws  1S40,  p.  344,  §  23,)  judgments  may  be  en- 
tered in  term  or  vacation.  It  is  true  that  by  §  38,  the  act  did 
not  take  full  effect  upon  suits  commenced  prior  to  June  1, 1840: 
still  it  had  a  certain  operation  from  its  passage.  The  twenty- 
fifth  section  declares  that  no  judgment  or  decree  entered  after 
the  act  takes  effect,  shall  be  a  lien  unless  docketed  with  the 
county  clerk ;  but  this  court  in  Ex  parte  Becker,  (4  Hill,  613,) 
held  that  this  provision  applied  to  judgments  in  suits  pending 
on  the  1st  June,  1840.  3.  The  thirty-eighth  section  has  been 
unconditionally  repealed.  {Stat.  1844.  p.  92,  §  8.)  As  regards 
the  question  now  before  the  court,  the  act  should  be  construed 
as  though  §  38  had  never  been  a  part  of  it.  {Butler  v.  Palmer, 
1  Hill,  324.)  4.  The  sheriff  cannot  avail  himself  of  the  irregular- 
ity in  the  judgment.  {Savacool  v.  Boughion,  5  Wend.  170 ; 
Ames  V.  Webbers,  8  id.  545 ;  Parmelee  v.  Hitchcock,  12  id.  96.) 

By  the  Court,  Beardsley,  J.  In  an  action  against  a  sheriff 
for  a  false  return  of  nulla  bona  to  a  writ  of  fieri  facias,  the 
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plaintiff  must  show  a  valid  judgment  to  uphold  the  process. 
The  judgment  constitutes  an  essential  ingredient  in  the  plain« 
tiff's  right  of  action,  and  is  invariably  alleged  in  thedec'aration 
in  such  cases.  (2  Chit.  PL  7th  Amer.  ed.  748 ;  2  Stark.  Ev.  7ih 
Amer.  "ed.  1016 ;  2  PhiL  Ev.  403.) 

The  general  rule,  where  a  sheriff  is  sued  for  any  thing  done 
by  him  in  obedience  to  the  command  of  final  process  in  his  hands, 
certainly  is,  that  he  need  not  set  up  a  judgment  in  order  to  jus- 
tify himself,  but  may  rely  on  the  process  alone  for  that  purpose. 
This,  however,  is  a  rule  for  his  convenience  and  protection,  and 
does  not  imply  that  it  is  the  duty  of  the  officer  to  proceed,  where 
there  is  no  judgment  An  action  for  a  false  return  lies  for  a 
wrong  done  to  the  plaintiff  by  a  refusal  to  execute  lawful  process 
issued  in  his  favor.  But  a  writ  oi  fieri  facias  alone  gives  no 
right  to  the  plaintiff,  and  proves  no  cause  of  action  in  his  favor. 
The  right  arises  upon  the  judgment  and  the  execution  issued  to 
enforce  it ;  and  if  no  judgment  has  in  fact  been  rendered,  the  ex- 
ecution imposes  no  duty  on  the  officer,  whatever  protection  it 
might  afford  him.    {Cornell  v.  Barnes^  7  Hillj  35.) 

It  has  been  held  that  where  a  judgment  had  in  fact  been  ren- 
dered for  the  plaintiff,  the  sheriff,  in  an  action  for  a  false  return 
to  an  execution  issued  on  such  judgment,  might  defend  himself 
by  showing  that  the  judgment  was  fraudulent,  and  for  that  cause 
void  in  law.  (2  Stark.  Ev.  1018 ;  2  Phil.  Ev.  404 ;  Tyler  v. 
3%fi  Duke  of  Leeds^  2  Stark.  R.  218 ;  Penn  v.  Scholet/,  6  Esp. 
243;  Harrod  v.  Bentorty  8  B.  ^  C.  217.)  But  this  point  need 
not  be  considered  in  the  present  case ;  for  here  the  question  arises 
on  the  evidence  given  by  the  plaintiff.  He  was  bound  to  prove 
a  legal  judgment  to  uphold  the  execution  in  his  fn vor;  and  the 
question  is,  did  he  show  that  any  such  jud<rmcnt  had  been 
Tendered? 

The  plaintiff  read  in  evidence,  what  wns  called  an  exemplified 
copy  of  the  record  of  a  judgment  in  his  favor,  and  which  was 
the  only  proof  furnished  of  any  judgment  to  uphold  the  execu- 
tion. By  this  evidence  it  appears  that  an  action  was  commenced 
in  this  court,  in  favor  of  the  present  plaintiff  and  against  David- 
son, of  July  term,  1839 ;  that  it  was  put  at  issue  and  noticed  for 
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Irial  in  November  of  the  same  year,  and  was  then  referred  to  a 
sole  referee ;  that  on  the  9th  of  September,  1842,  the  referee 
made  a  report  in  favor  of  the  plaintiff,  upon  which,  as  this  alleged 
record  states,  a  jadgment  was  at  that  time  rendered.  This  is 
substantially  all  the  supposed  record  contains.  It  makes  men* 
tion  of  but  a  single  term,  that  of  July,  1839,  and  it  is  impossible 
to  infer  or  assume,  upon  what  is  stated,  that  this  judgndent,  so 
called,  was  rendered  at  that  or  any  other  term  of  the  court. 
The  writing  cannot  be  made  to  mean  that  the  judgment,  or  what 
is  spoken  of  as  a  judgment,  was  rendered  on  any  other  day,  or 
at  any  other  time,  than  the  9th  of  September,  1842.  But  the 
July  term  of  that  year  had  terminated  long  before  that  time ;  it 
could  not,  by  law,  endure  for  any  purpose,  beyond  five  weeks, 
and  must  have  ended  early  in  August.  The  next  succeeding 
term  was  in  October,  so  that  this  pretended  judgment  appears 
by  the  record  to  have  been  rendered  in  vacation,  and  not  in  term 
time.    I  see  no  way,  upon  the  evidence,  to  escape  this  conclusion. 

A  judgment  is  the  sentence  of  the  law  as  pronounced  by  the 
court.  (3  BL  Com,  395 ;  Bing.  on  Judg.  and  EsectUions^  1.) 
But  the  court  can  only  be  held  in  term  time,  and  for  the  purpose 
of  rendering  judgments  it  has  no  existence  in  vacation.  Conse- 
quently a  judgment  cannot  be  rendered  in  vacation ;  and  evi* 
dence,  although  in  form  that  of  a  record,  which  states  that  a 
judgment  was  rendered  in  vacation,  shows  what  could  not  pos- 
sibly have  occurred,  and  is  therefore  intrinsically  null  and  void. 
I  speak  of  the  law  as  it  stands,  independently  of  the  act  of  1840, 
which  declares  that  "Judgments  may  be  entered  and  perfected 
at  any  time  in  term  or  vacation."  {Laws  1840,  j},  334,  h  23.) 
What  may  be  done  under  the  authority  of  this  provision  is  one 
thing,  but  in  cases  to  which  it  does  not  apply,  a  record  which 
states  that  a  judgment  was  rendered  in  vacation,  affirms  an  im- 
possibility, and  therefore  proves  nothing  whatever.  The  paper, 
read  in  evidence  on  this  trial,  as  a  record,  was  signed  and  filed 
on  the  16th  of  September,  1842,  and  it  states  that  the  judgment 
was  rendered  on  the  9th  of  that  month.  We  know  that  the 
court  was  not,  and  could  not  have  been,  in  session  on  either  of 
those  days,  and  that  a  judgment  could  not  have  been  rendered 
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as  this  alleged  record  states.  Unless  therefore  this  supposed 
judgment  and  record  can  be  upheld  under  the  act  of  1840,  it  is 
plain  they  must  be  wholly  disregarded,  and  then  as  no  judgment 
to  uphold  the  plaintiff's  execution  was  proved,  he  should  have 
been  nonsuited  on  the  trial. 

But  the  twenty-third  section  of  the  act  of  1840,  which  has 
been  copied,  had  no  application  to  the  case  in  which  this  alleged 
record  was  filed.  That  action  was  commenced  in  1839,  and  the 
act  of  1840,  (§  38,)  expressly  declares  that,  "  This  act  shall  not 
affect  any  suit,  or  proceeding,  nor  the  fees  or  costs  therein,  which 
shall  be  commenced  before  the  same  shall  take  effect."  Ren- 
dering a  judgment,  or  the  entry  of  one,  is  a  step  in  a  suit,  and 
as  the  suit  referred  to  was  commenced  before  the  act  of  1840 
took  effect,  it  had  no  application  to  the  case,  and  cannot  give 
vitality  to  this  alleged  judgment  and  record.  It  might  be  urged 
with  plausibility,  at  least,  that  a  suit  ends  with  the  judgment 
rendered  therein,  and  therefore  that  such  things  as  usually  fol- 
low the  rendering  of  judgment,  as  its  docket  and  an  execution, 
are  not  excluded  from  the  provisions  of  the  act  of  1840,  by  the 
thirty-eighth  section.  And  yet  it  has  been  adjudged  that  the 
twenty-fourth  section,  which  gives  a  new  form  of  execution, 
does  not  apply  to  suits  commenced  before  that  act  took  effect, 
but  is  excluded  by  this  thirty-eighth  section.  {Ex parte  Becker^  4 
Hillj  616,  and  cases  cited,)  It  would  seem  to  be  inconsistent, 
if  not  absurd,  to  hold  that  a  judgment,  in  a  suit  commenced  be- 
fore 1840,  may  be  entered  under  the  act  of  that  year,  but  that 
execution  can  only  issue  in  conformity  with  the  former  law; 
and  whatever  my  opinion  might  have  been,  as  to  the  execution, 

« 

I  have  no  doubt  that  the  judgment,  in  such  a  suit,  must  be  ren- 
dered and  entered  under  the  former  law,  and  not  as  may  be 
authorized  in  cases  falling  within  the  act  of  1840. 

I  am  aware  that  it  has  been  held  that  the  lien  of  all  judg- 
ments entered  after  the  act  of  1840  took  effect,  without  regard  to 
the  time  when  the  suit,  in  which  the  judgment  was  rendered, 
was  commenced,  depends  upon  their  being  docketed  as  required 
by  that  act.  {Ex  parte  Becker,  supra.)  But  this  was  adjudg- 
ed on  the  peculiar  terms  of  the  statutes,  which  seem  to  demand 
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such  a  construction.  But  in  addition  to  this  coosideration,  I 
think  the  terms  of  the  thirty-eighth  section  do  not  apply  to  that 
part  of  the  act  which  prescribes  the  mode  in  which  judgments 
diall  be  docketed. 

The  act,  it  will  be  observed,  regulates,  in  various  respects, 
mits,  as  well  as  proceedings  which  are  not  strictly  suits,  and 
the  fees  and  costs  in  each ;  and  it  also  regulates  some  tilings 
which  are  neither  suits  nor  such  proceedings.  This  will  be 
quite  apparent  on  looking  through  the  act.  By  the  thirty-eighth 
section,  all  suits  and  proceedings  commenced  before  the  act  took 
effect,  and  the  fees  and  costs  in  such  suits  and  proceedings,  are 
wholly  excluded  from  this  act.  But  nothing  is  excluded  by  the 
section  which  is  not  a  suit  or  a  proceeding  on  which  there  may 
be  costs ;  and  the  docketing  of  judgments,  as  the  act  directs,  is 
neither.  Docketing  a  judgment  is  no  part  of  a  suit,  nor  a  step 
in  one.  It  may  follow  upon  the  termination  of  a  suit,  or  may 
not,  at  the  election  of  the  party.  The  suit  ends  with  the  judg- 
ment, whether  that  is  docketed  or  not.  Nor  is  the  docket  any 
such  proceeding,  as  is  referred  to  in  the  thirty-eighth  sec- 
tion. That  means  a  proceeding  in  which  costs  or  fees  are  al- 
lowed, as  for  instance  a  writ  oi  certiorari^  procedendo^  prohibition 
or  mandamus.  (}  3,  6.)  The  section  also  refers  to  suits  and  pro- 
ceedings which  import  duration  and  continuance  in  their  progress 
to  a  close :  such,  in  the  words  of  the  section,  as  "shall  be  com- 
menced before  the^'  act  took  effect,  and  were  still  undetermined. 
The  docket  of  a  judgment,  as  required  by  this  statute,  is  not 
such  a  suit  or  proceeding,  nor  any  part  of  either ;  and  therefore, 
as  the  court  held  in  Ex  parte  Becker^  all  judgments  recovered 
after  the  act  of  1840  took  effect,  no  matter  when  the  cause  was 
commenced,  were  required  to  be  docketed  in  conformity  with 
that  act,  in  order  to  become  a  lien  on  the  estate  of  (he  judgment 
debtor. 

But  the  thirty-eighth  section  of  the  act  of  1840,  was  repealed 
in  1844,  [Laws  1844,  p.  92,  §  8,)  and  this,  it  is  said,  leaves  the 
twenty-third  section,  authorizing  judgments  to  be  entered  and 
perfected  in  vacation  as  well  as  in  term,  in  full  force  ab  initio. 
But  no  such  effect  can  be  attributed  to  this  repealing  statute.    It 
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merely,  abrogated  what  was  then  a. part  of  the  act  of  1840,  but 
did  Qot^ussume  to  make  valid  what  was  then  absolutely  ouU 
and  void.  How  far  this  could  have  been  done  by  the  legislature^ 
we  need  not  stop  to  inquire,  for  it  is  plain  no  such  effect  oaa  ba 
given  to  a  simple  repeal  of  the  thirty-eighth  section.  What  is 
here  spok^i  of  as  a.  judgment  of  September,  1842y  was  invalid 
at  that  time,  and  it. is  so  now,  notwithstanding  the  repealing  acl 
of  1844.  Being  void,  the  plaintiff  failed  to  prove  any  right  to 
recover)  and.  a  nonsuit  should  have  been  granted. 

New  trial  granted; 


Mathewson  vs.  Wellbr  and  others. 

Oil;  demmttr  to  a  8aiwjoinder»  the  plea  htaag  Iwd  in  lobttance,  the  plaintiff  it  entW 
tbd  to  judgment^ 

By  the  tnie  constraction  to  the  provim  in  the  aet  of  1 842  exempting  certain  property 
from  sale  on  ezecation,  {Stat  1942, p,  193,  §  1,)  property  otherwise  exempt  is  not 
protected  against  an  execution  on  a  judgment  rendered  for  the  purchase  money 
of  9M«r  exempt  property  thanthatin  raqsect  to  which  the  exeoipticm  is  chimed' 

Demurrer  to  a  surrejoinder.  The  declination  was  in  trespass 
for  taking  a  pair  of  horses.  PletZj  justification  of  the  seizure 
under  an  execution  issued  by  a  justice  of  the  peace  on  a  judg- 
noent  against  the  plaintiff  in  favor  of  Weller,  Haynes  and  Johnr 
son^  three  of  the  defendants,  the  othelr  defendant  being  a  con- 
stable. It  states  the  recovery  of  the  judgment  on  the  29tb  day 
of  August,  1S42,  without  stating  any  facts  to  shew,  or  making 
any  averment  that  the  justice  had  jurisdiction.  Replication^  that 
the  plaintiff  was  a  householder,  and  that  the  horses  were  his  ne- 
cessary team,  and  were  of  less  value  than  $160,  (to  shew  that 
the  property  was  exempt  from  execution  under  the  act  of  1842, 
p.  193,'  §  1.)  Rypindery  that  the  judgment  on  which  the  execu- 
tion issued,  by  virtue  of  which  the  horses  were  taken,  was  ren- 
dered for  the  purchase  money  of  a^tov6  sold  by  the  three  de- 
fendants who  recovered  the  judgi^ent  to  the  present  plaintiff^  and 
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Iby  him  :kq>t'for  use.  jSttcrr^'dn&r,  that  the  f  plaintiff  ^purchased 
ifhe  ttore  mentTonefl  in  thaiiejoiDder  of  Ihethne  defendant!, 
tmreller,  Hayneaand  JohDaonylbefaiertheipassage  of  the  exemptidn 
act  of  1S42;  to  wit,  on  the  10th  day  of  October,  1840,  and  not 
^sfterwards.    Yerifieation.    Demumr  nnd  joinder. 

N.  HiUj  Jr.^  for  the  defendants.  1.  The  sunrcgoinder  sheira 
*thiit  the  act  of  ^1642  ^has  no  api^cation  to  Ihecaae.  ( QtiocAn^- 
dhiffA  v.  Oanksj  1  Dsnio,  ISS.)  J2.  The  defect,  if  any,  in  tlie 
plea,  has  been  raided  by  pleading  o^rer.  -3.  By ;  the  true  eonstmd- 
tjon.of  :the  praviao  of  the  fii«t  section  of  Iheact  of  18A3,  ths 
exemption  allowed  by  that  section  cannot  »be  "set  up  againat  an 
ioxecution  rendered  for  rthe  ipnrchasB  money  of  any  proper^ 
which,  by  that  or  any  other  law^  ia  -exempt  iiom  ^xeontiod. 
rStalntes  in  den^tiontof  ihe  comnKm  tights  of  crediton  are  ^to 
lie  construed  strictly.  (13  Maaa.  864  12  Mod.  613;  Dwar.  on 
Sua.  764.) 

D.  Wright,  for  the  plaintifl:  1.  The  plea  is  bad,  fer  not 
showing  jurisdiction  in  the  justice  who  lendefed  the  judgment 
2.  The  rejoinder  is  fainl.  The  just  construction  of  the  proviso 
is,  that  property  otherwise  exempt  may  be  taken  on  an  execution 
rendered  for  the  purchase  money  of  that  identical  property. 
Thus  a  team  is  exempt,  but  not  against  an  execution  on  a  judg- 
ment rendered  for  the  price  of  such  team  on  the  sale  of  it  to  the 
party  claiming  the  exemption.  But  it  is  not  subject  to  an  execu- 
tion for  the  price  of  olA^r  •exen:\pt  piO|perty.  The  proviso  creates 
a  qualified  lien  for  the  purdiase  -money  of  property  generally 
exempt  from  execution.  This  was  plainly  the  object  of  the  pro- 
▼iaioi),  and  statutes  sbotdd  be  so  -constroed  as  to  carry  ovit  the 
iDteation  of  the  legifliatinre.    {9  Wand.  SSA\  16  Mat.  9SIQ.) 

By  the  Courts  Jgwett,  I.  it  is  not  denied  thatihe  plea  is 
;had  in  eubstance ;  .and  it  is  well  settled  that  the  judgmttt  must 
be  against  the  party  who  has  coaamitted  the  fimt  snAatantial 
feuttinpleadiiqi:.  (JMercetitv.  jSlnisrib,2  JiiK,2ie.)  If  this  were 
otherwise  tfie  ^Mendant  wioutd  prevail,  becfiuae  Ae  swrrgoin- 
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der  shews  that  the  debt  for  which  the  judgment  was  rendeied 
was  contracted  prior  to  the  passage  of  the  act  of  1842,  and 
therefore,  according  to  the  case  ^  of  Quackenbush  v.  DankSf  (1 
Denioy  128,)  that  act  has  no  application  to  the  case. 

The  more  material  question  which  was  attempted  to  be  raised 
need  not,  therefore,  necessarily  be  examined,  m,  order  to  dispose 
of  the  case:  but  it  having  been  argued,  I  have  no  hesitation  to 
state  the  opinion  at  which  we  have  arrived.  The  act,  the  con- 
struction of  which  is  in  question,  {8tcd.  1842, 193,  i  1,)  exempts 
household  furniture,  working  tools,  and  a  team  owned  by  a 
householder,  not  exceeding  $150  in  value,  from  sale  on  execu- 
tion, '^  provided  that  such  exemption  shall  not  extend  to  any  ex- 
ecution issued  on  a  demand  for  the  purchase  money  of  such 
furniture,-  or  tools,  or  team,  or  articles  now  enumerated  by  law." 
It  seems  to  me  plain  that  no  exemption  can  be  claimed  against 
an  execution  on  a  judgment  rendered  for  the  purchase  price  ci 
any  property  exempt  from  execution  by  the  revised  statutes,  or 
by  this  act  of  1842,  though  the  particular  property  in  respect  to 
which  the  exemption  is  claimed  may  have  been  paid  for,  or  pur- 
chased of  another  person. 

Judgment  for  the  plaintiff. 


MiLLiKEN  vs.  Selye  and  Lunt. 

Hie  affidatit  required  to  be  delivered  to  the  sheriff  with  a  writ  of  reptofin  mint  not 
be  entitled  in  the  aait,  and  if  ao  entitled  it  is  a  noDity. 

Demurrer  to  pleas.  The  action  was  replevin  for  a  quantity 
of  machinery  and  blacksmith's  tools,  which,  as  the  declaration 
alleged,  the  defendants  took  in  a  certain  building  called  the  Sel- 
ye building  in  the  city  of  Rochester,  and  detained,  &c.  The 
defendant  Selye  avoided  and  the  defendant  Lunt  acknowledged 
the  taking  of  the  goods  as  a  distress  for  rent  due  to  Selye  as 
landlord  from  one  Kenyon,  upon  the  demise  of  the  locus  in  quo^ — 
a  room  in  the  Selye  building,  averring  that  $144  was  in  arrear 
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'or  rent  oo  the  tenth  day  of  August,  1843,  upon  which  Selye 
delivered  a  distress  warrant  and  affidavits  to  Lunt,  a  constable 
of  Rochester,  as  his  bailiff,  who  on  said  tenth  d&y  of  August 
took  the  goods  upon  the  demised  premises,  in  the  name  of  a  dis- 
tress for  the  rent  so  in  arrear.  Yerification.  Plea  in  bar,  that 
before  the  taking  of  the  goods  on  the  distress  warrant,  to  wit,  &c. 
the  plaintiff  sued  out  a  writ  of  replevin  against  L.  Eenyon  for 
the  goods  in  question,  and  delivered  it  with  an  affidavit  and  bond 
to  the  sheriff  of  Monroe  county,  by  virtue  of  which  the  sheriff 
afterwards,  to  wit  &c.,  in  the  said  place  in  which  &c.^  replevied 
and  took  the  goods  mentioned  in  the  declaration,  but  afterwards^ 
on  &c.',  and  while  the  said  sheriff  continued  to  hold  the  said 
goods  and  chattels  by  virtue  of  the  said  writ  and  before  he  had 
time  to  remove  them  from  the  demised  premises,  the  defendants 
took  and  detained  them  as  mentioned  in  the  avowry  and  cogni- 
zance, which  is  the  same  taking,  &ai.  The  writ  with  the  bond 
and  affidavit  required  by  the  statute  are  set  forth  in  the  plea  in 
h(Bc  verba,  the  latter  of  which  is  entitled  ^  Supreme  Court  Sam- 
uel Milliken,  jr.  vs.  Lewis  Eenyon."  Yerification.  There  is 
another  plea  to  the  same  avowry  and  cognizance,  in  all  respects 
like  that  first  mentioned  except  that  it  is  averred  that  the  prop- 
erty was  replevied  and  delivered  to  the  plaintiff,  and  that  it  was 
seized  as  a  distress  before  he  had  time  to  remove  it.  The  de- 
fendants demurred  to  both  pleas.  Joinder.  When  the  cause 
was  formerly  before  the  court  the  pleas  did  not  aver  the  delivery 
to  the  sheriff  of  any  affidavit  or  bond,  for  which  reason  they 
were  held  bad,  and  the  plaintiff  had  leave  to  amend.  {See  6 
Hitt,  623.) 

C  P.  Kirkland,  for  the  defendants,  among  other  objections  to 
the  pleas,  insisted  that  the  affidavit  being  entitled  in  a  suit  in 
this  court  when  there  was  none  at  that  time  pending,  was  a  nul- 
lity ;  and  a  proper  affidavit  being  essential  to  render  the  process 
effectual,  the  pleas  could  not  be  sustained.  He  cited  Haight  v. 
Twner,  (2  John.  371 ;)  In  re  Bronson,  (12  id.  461 ;)  Nichols 
V.  Cowles,  (3  Cowen,  345 ;)  Whitnep  v.  Warner ,  {2  id.  600;) 
The  People  v.  The  Tioga  C.  P.  (I  Wend.  291.) 


56  CASES  IN  THB  SUPREME  COURT. 

MiUiken  v.  Selye. 

iV.  £fiff,  Jr.y  for  the  plaintifl^  cited  C^ark  v.  Gawihamey  {7  T. 
R.  321 ;)  flWK*  v.  Brandon,  (1 A  ^  P.  36.) 

Bi/  the  Court,  Bronson,  Ch.  J.  The  affidavit  should  not 
have  been  entitled,  because  when  it  was  made  there  was  no  snit 
pending  in  court.  As  the  affidavit  purported  to  be  made  in  a 
suit  when  there  was  none,  the  party  could  not  be  convicted  of 
perjury  for  false  swearing.  In  such  cases  the  affidavit  cannot 
be  used — it  is  a  nullity.  The  rule  has  been  too  long  settled  to 
be  now  shaken.  {The  King  v.  Pierson,  Andrews,  313;  Res 
V.  Jones,  1  Str.  704 ;  Haight  v.  Turner,  2  John.  371  ;  The 
People  V.  Tioga  C.  P.  1  Wend.  291 ;  HoUis  v.  Brandon,  I 
Bos.  ^  PuU.  36 ;  King  v.  Cde,  6  T.  R.  640.  And  see  Whit- 
ney V.  Warner,  2  Cowen,  499 ;  RooseveU  v.  Dale,  id.  5&1 ; 
Nichols  V.  Cowles,  3  Cowen,  345 ;  In  re  Bronson,  12  John.  460.) 
The  case  of  Clark  v.  Cawthome,  (7  T.  R.  317,)  is  not  only 
contrary  to  other  decisions  of  the  same  court,  but  it  stands  upon 
no  principle  n^hatevei. 

The  statute  says,  the  affidavit  must  be  made  f'  by  the  flainr 
tiffin  the  action,  or  by  some  one  in  bis  behalf.^'  (2  R.  S.  628, 
§  7.)  But  that  only  means  that  the  affidavit  must  be  made  by 
the  person  who  prosecutes  the  writ,  and  who  will  be  the  plain- 
tiff when  the  suit  is  commenced.  The  suit  is  not  commenced 
by  the  affidavit,  nor  by  the  writ,  lentil  they  are  delivered  to  the 
sheriff.  In  BMis  v.  Brandon^  (l  B  ^  P.  36,)  the  affidavit  to 
bold  to  bail  was  entitled ;  and  Ohief  Justice  Eyre  was  disposed 
to  get  over  the  difficulty  by  holding  that  the  affidavit  was  die 
commencement  of  the  cause.  But  after  taking  time  to  inquire, 
he  gave  it  up,  and  the  rule  for  discharging  the  defendant  out  of 
custody  was  made  absolute. 

It  is  said  that  the  affidavit  is  perfect  without  the  title  of  the 
cause ;  and  that  the  title  may  be  rejected  as  surplusage.  But 
the  affidavit  has  the  words,  '^tibe  said  plaintiff;^  and  without  a 
reference  to  the  title,  there  is  nodiing  to  show  what  those  words 
mean.  And  besides,  it  has  been  held,  both  here  and  in  England, 
that  the  title  cannot  be  rejected  as  surplusage.  {In  re  Branson^ 
12  John.  460 ;  King  v.  Cde,  6  T.  R.  640.) 
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There  are  many  cases  where  false  swearing  will  be  perjury, 
although  no  suit  was  pending  at  the  time.  It  is  so  wherever 
the  oath  is  lawful :  and  the  oath  is  lawful  when  it  is  a  prepara- 
tory step  in  legal  proceedings ;  as  on  suing  out  a  writ  of  replevin, 
or  when  amotion  is  to  be  made  fpr  B.fnandamuSy.quo  toarratitoj 
attachment,  or  the  like.  But  the  difficulty  ;h^e  13,  that  the  affi- 
davit purports  to  have  been  made  in  a  suit  between  Samuel 
Milliken,  jr.  plaintiff,  and  Lewis  Kenyon  defendant,  when  in 
fiict  there  was  no  such  suit.  As  there  was  no  such  suit,  the  af- 
fidavit was  not  a  lawful,  hot  an  extra-judicial  oath.  On  'this 
ground,  such  affidavits  have  been  held  to  be  nullities. 

Without  an  affidavit,  the  sheriff  had  no  authority  to  ezectite 
the  writ.  {Milliken  v.  Selyej  6  Hill^  633.)  The  goods  were 
not,  therefore,  in  the  custody  of  the  law ;  and  the  defendants  had 
a  right  to  distrain  them. 

•When  the  affidavit  which  accompanies  the  writ  in  replevin  is 
good  so  far  as  it  goes,  it  may,  perhaps,  be  proper  to  allow  an 
omission  to  be  supplied  by  a  further  affidavit.  {Cutler  v.  Rathr 
honey  1  HiUy  204.)  But  when  the  writ  is  executed  without  any 
affidavit,  or,  what  is  the  same  ^ing,  with  one  which  is  a  mere 
nullity,  it  is  difficult  to  see  how  the  proceeding  can  be  legalized 
by  afterwards  making  the  proper  affidavit.  It  is  enough,  how- 
ever, to  say,  that  there  has  been  no  amended  or  new  affidavit  in 
Aiscaae. 

ikS  this  point  is  fatal  to  both  of  die  pleas,  it  is  not  necessary 
10  sTDiider  the  other  questions  made  at  the  ban 
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Marvin  t;^.  Richmond  and  Delano. 

An  admission  of  a  fact  by  a  party  to  a  soit  is  evidenoe  against  sach  party,  tbongl 

made  in  a  converaation  respecting  a  compromise  of  the  suit 
The  case  of  Williams  y.  Tharp,  (8  Cowen,  201,)  oveitnled. 

Replevin,  tried  at  the  Warren  circuit  in  October,  1843,  oe 
fore  WiLLARD,  C.  Judge.  On  the  trial  the  plaintiff  called  one 
Harris  as  a  witness,  who  was  objected  to  on  the  ground  of  in- 
terest,  which  the  defendants  undertook  to  prove.  For  that  pur- 
pose they  called  a  witness  who  testified  that  in  May  preceding 
the  trial  he  heard  Delano,  one  of  the  defendants,  ask  the  plaintiff 
if  this  suit  could  not  be  settled ;  to  which  the  plaintiff  answered^ 
he  could  not  settle  it,  for  he  did  not  know  any  thing  about  it ; 
that  it  was  Mr.  Harris'  doings,  and  Harris  would  have  to  foot  it 
in  the  end,  though  commenced  in  his,  the  plaintiff's,  name ;  that 
he  did  not  know  about  the  suit  until  after  it  was  commenced. 
It  was  shown  that  the  plaintiff  was  a  man  of  wealth.  The 
judge  rejected  Harris  as  a  witness,  and  the  plaintiff  excepted. 
The  plaintiff  then  released  Harris  from  all  demands  which  he 
might  have  against  him  for  damages  or  costs  on  account  of  this 
suit,  or  on  account  of  the  property  for  which  the  action  was 
brought ;  but  the  judge  still  held  him  incompetent,  and  the 
plaintiff  again  excepted.  The  plaintiff  then  gave  evidence  upon 
the  issue,  but  was  finally  nonsuited ;  and  he  now  moves  for  a 
new  trial  on  a  case. 

Ira  Harris,  for  the  plaintifl^  relied  on  Williams  v.  TTiarpf 
(8  Cowen,  201,)  as  a  direct  authority  to  show  that  the  evidence 
to  prove  the  interest  of  Harris  was  incompetent. 

E.  Pearson  ^  A.  C.  Hand,  for  the  defendants,  cited  1  PhiL 
Ev.  109,  and  1  Cowen  ^  HtWs  Notes,  218. 

By  the  Court,  Beardsley,  J.  The  evidence  was  compe- 
tent against  the  plaintiff:  it  was  not  an  offer  for  a  compromise 
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but  an  unqualified  admission  of  a  fact.  This  is  the  true  dis- 
tinction between  such  statements  of  a  party  as  are  admissible, 
and  such  as  should  be  rejected  on  the  principle  that  men  must 
be  allowed  "  to  buy  their  peace"  without  prejudice.  "  If  the 
terms  'buy  their  peace'  are  attended  to,^  as  is  said  in  Btdlei^s 
N.  P.,  "  they  will  resolve  all  doubts  on  Aiis  head  of  evidence ; 
but  for  an  example  I  will  add  one  case.  If  A.  sue  B.  for  100/. 
and  B.  offer  to  pay  him  20/.,  it  shall  not  be  received  in  evidence; 
for  this  neither  admits  or  ascertains  any  debt,  and  is  no  more 
than  saying  he  would  give  20/.  to  get  rid  of  the  action.  But 
if  an  account  consist  often  articles,  and  B.  admits  that  a  particu- 
lar one  is  due,  it  is  good  evidence  for  so  much."  {Bui.  N.  P. 
236,  Dublin  ed.  1791.  See  also  16  Wend.  643 ;  1  Phil.  Ev. 
108 ;  and  Cowen  ^  HUPs  Notes,  196.)  The  case  relied  on  by 
the  counsel  for  the  plaintiff,  ( Williams  v.  ThoTpj)  is  certainly 
in  principle,  like  the  one  at  bar,  but  the  authorities  mentioned 
in  Cowen  and  Hill's  note,  just  referred  to,  prore,  as  I  think, 
beyond  all  question,  that  the  principle  of  evidence  was  misap- 
plied in  that  case,  and  it  ought  not  to  be  followed.  As  the 
present  action  was  brought  by  Harris,  without  authority,  and 
indeed  without  the  plaintiff's  knowledge,  he  was  liable  to  the 
defendants  for  costs,  which  liability  could  not  be  removed  by 
any  release  which  the  plaintiff  could  execute.  Harris  was  an 
incompetent  witness  and  was  properly  ex<duded  by  f^e  judge. 

Newtrif  denied. 
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The  iffidavit  required  by  the  sUtDte  {LawB  1831 « jp.  434,  $  35,)  to  authorize  a  ym* 
tiee  of  the  peace  to  issae  an  attachment,  need  not  be  signed  by  the  deponent.  If 
the  witness  be  swom  and  the  Justiee  take  down  and  certify  the  testimony,  it  is  • 
sofficient  affidavit 

■Where  the  bond  axeeoted  opon  an  application  for  an  attaehroent  profesMd  to  be  tb« 
bond  of  the  creditor  who  applied,  and  of  two  sureties,  and  was  executed  thus : 
"  W.  S.  agent  for  J.  S.*'  (the  principal,)  the  sureties  executing  in  proper  form  ; 
hdd  sufficient,  although  the  principal  was  not  bound. 

Error  from  the  Columbia  common  pleas,  to  review  a  judg- 
ment of  that  court  affirming  a  judgment  rendered  by  a  justice 
of  the  peace.  The  jsuit  before  the  justice  was  by  Jacob  Sbafor 
against  MilUu^,  and  was  commenced  by  attachment  under  the 
act  to  abolish  imprisonment  for  debty.&c.  {Stat.  18&1,  ,p.  404, 
}  3d.)  Walter  Shafer,  as  tthe  agent  of  the  plaiatiflf,  applied  for 
•the  attachment  and  'made  a  f<Hmaal  affidavit  setting  forth  that  the 
defendant  was  indebted  to  the  plaintiff,  and  aljBo  stating  .certain 
Acts  tending  to  show  that  the  defendant  had  assigned,  disposed 
of  or  secreted  his  property,  with  intent  to  defraud  his  creditors, 
"^e  justice  then  examined  W.  Sbafer  and  another  witness  on 
4Mirti  as  to  other  &cts  and  ciroumstances  to  sftippopt  the  applies 
tioQ,  writing  down  Che  testimony  of  .each  as  it  was  given,  and 
certifying  at  the  foot  of  each  deposition  that  it  was  taken  before 
him ;  but  these  statements  were  not  signed  by  the  witnesses. 
The  bond  delivered  to  the  justice  commenced,  "  Kno^  all  men 
by  these  presents,  that  we  Jacob  Shafer  by  Walter  Shafer  his 
agent,  and  Russel  G.  Dorr  and  Walter  Shafer,  are  held"  &c.,  and 
was  executed  thus :  "  Walter  Shafer  agent  for  Jacob  Shafer,  l.  s.  ; 
Walter  Shafer,  l.  s.  ;  Russel  G.  Dorr,  l.  s.''  Upon  these  papers 
the  justice  .issued  the  attachment,  and  on  the  return  day  the  de- 
fendant appeared  and  moved  tp  quash  the  proceedings  on  the 
ground  that  the  attachment  had  issued  irregularly,  there  hein^, 
as  he  alleged,  no  sufficient  affidavit  or  bond.  The  motion 
was  denied.  No  plea  was  put  in,  and  the  justice,  upon  the  plain- 
tiff's evidence  rendered  judgment  against  the  defendant  which 
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being  affirmed  by  the  common  pleas  on  ceriwrarij  the  de£Nid5ii^ 
brought  error  here. 

X  Gand^jr^  for  the  plaiotiiTiQ  error. 

C  L.  Monelly  for  the  defendant  in  error. 

By  the  Courts  Beardsley,  J.  I  think  there  was  no  error  in 
acting  upon  these  sworn  statements  although  not  signed  by  the 
deponents.  The  statute  requires  the  proof  to  be  made  by  affi-* 
davit;  {Lavrs  1831;  p.  404,  (35;)  and  these  were  affidarils al- 
though not  signed.  {Jackson  v,  Virgil^  3  John.  540.)  The 
facts  and  circumstances  stated  in  thesepapers  fully  warrant  the 
conclusion  that  the  defendant  below  bad  assigned,  disposed  of, 
or  secreted  his  property,  with  intent  to  defraud  his  creditors,  or 
that  he  was  about  to  do  so,  and  were  therefore  sufficient  to  jus- 
tify the  issuing  of  an  attachment.  (P.  404,  suproj  §  34.)  The 
bond,  as  I  think,  was  sufficient.  It  was  the  bond  of  the  agent 
W.  S.  individually,  and  another  person,  given  on  behalf  of  the 
plaintiff,  and  as  such  satisfies  the  statute,  although  the  plaintiff 
may  not  have  been  bound  by  it.    The  judgment  should  be 

affirmed. 

Judgment  affirmed. 


Bradley  vs,  Burwell  and  another^  ex'rs  of  Gould. 

Where  one  of  seTeral  joint  obligors  dies,  hia  reprefcntatives  are  at  lav  discharged 
from  liability  to  the  obligoe.    Per  Jewett,  J. 

But  they  aie  liable  in  equity,  unless  the  deceased  was  a  surety.    Per  Jewitt,  J. 

Equity  will  not  treat  a  joint  bond  as  though  it  were  joint  and  sereral,  for  the  porpoM 
of  allowing  a  creditor  to  pursue  the  representati vea  of  a  deceased  co^obfrgor,  where 
he  was  a  surety. 

Where  two  or  more  persons  become  sureties  for  another  in  a  joint  obtigatioii«  there  » 
an  implied  i^eement  among  the  sureties,  arising  at  the  time  when  they  execute 
the  principal  contract,  that  as  between  themselves  they  will  contribute  ratably  to< 
wards  discharging  any  liability  which  they  may  incur  in  consequence  of  becoming 
such  sureties  ;  and  such  agreement  is  binding  upon  the  repreaentatSves  of  any  of 
them  w^  o  mny  di& 
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And  the  representatives  of  the  deceased  co-surety  are  liable  to  contribnte  towaida 
reimbursing  the  suiviving  surety,  thoagh  there  was  no  default  of  performance  of 
the  obligation  during  the  lifetime  of  the  deceased. 

Accordingly,  where  B.  and  G.  became  sureties  for  S.,  as  guardian  of  a  minor,  in  a 
joint  bond  executed  by  the  three,  conditioned  for  the  due  execution  of  the  trust  by 
the  guardian ;  and  after  the  death  of  Q.  the  guardian  committed  a  breach  of  his 
duty,  on  account  of  which  the  obligee  recovered  a  judgment  agamst  S.  and  B., 
which  B.,  the  surviving  surety,  paid ;  held^  that  B.  could  maintain  an  action 
against  the  executors  of  6.  to  recover  a  moiety  of  the  amount  so  paid  by  him. 

Held  also,  that  it  was  no  objection  to  the  action  that  B.,  after  the  judgment,  paid 
voluntarily  without  waiting  for  execution  to  be  issued  against  him. 

In  such  a  case  the  plaintiff  must  declare  specially,  and  cannot  recover  on  a  count 
for  money  paid  to  the  defendants'  use,  or  to  the  use  of  their  testator.    SenUde, 

And  the  declaration  should  count  upon  the  mutual  promises  made  by  the  co«sureties 
at  the  time  of  entering  into  the  principal  obligation. 

Demurrer  to  two  pleas  interposed  to  the  third  and  fourth 
counts  of  the  plaintiflf's  declaration.  The  third  count  stated 
that  on  the  23d  day  of  January,  1832,  Thomas  Gould  the  de- 
fendants' testator,  and  the  plaintiff,  became  sureties  for  A.  C.  H. 
Smith,  who  was  appointed  general  guardian  for  M.  E.  Fuller,  a 
minor,  in  a  joint  bond  executed  by  the  three,  to  Fuller,  in  the 
penalty  of  $8500,  conditioned  that  Smith  should  faithfully  per- 
form his  trust  as  guardian  and  render  a  just  and  true  account 
when  thereunto  required :  by  means  whereof,  it  is  averred,  the 
plaintiff  and  Gould  became  liable  as  co-sureties  to  pay  to  Fuller 
any  damages  which  he  might  sustain  on  account  of  any  default 
of  Smith  as  guardian ;  and  by  means  whereof  also  Gould  in  his 
lifetime  became  liable  to  pay  the  plaintiff  the  moiety  of  any 
moneys  which  he,  the  plaintiff,  might  become  liable  to  pay  and 
might  pay  to  Fuller,  by  reason  of  any  default  on  the  part  of  the 
guardian ;  and  that  being  so  liable,  Gould  in  his  lifetime,  to  wit, 
on  the  day  and  year  aforesaid,  &c.  undertook  and  faithfully 
promised  the  plaintiff  well  and  truly  to  pay  him  the  moiety  of 
all  such  moneys  when  he  should  be  thereunto  requested,  after 
the  payment  thereof  by  the  plaintiff,  according  to  the  bond.  The 
count  then  proceeds  with  an  averment  that  afterwards,  and  afier 
the  death  of  Gould,  to  wit,  on  the  22d  November,  1843,  Fuller 
recovered  a  judgment  in  the  supreme  court,  against  the  plaintiff 
and  Smith  the  guardian,  for  $2347,52,  on  account  of  the  default 
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of  Smith,  as  guardian,  to  perform  his  duties  according  to  th€ 
condition  of  the  bond  ]  and  that  after  such  recovery,  to  wit,  Sec. 
the  plaintiff  paid  the  amount  thereof  to  Fuller,  with  costs,  as  he 
was  bound  and  obliged  to  do,  of  all  which  the  defendants  had 
notice.  Breach :  that  the  defendants,  as  executors  of  Gould, 
have  not  paid  the  plaintiff  the  moiety  of  the  moneys  so  by  him 
paid  to  Fuller,  but  have  hitherto  refused  &c. 

The  fourth  count  was  substantially  like  the  third,  except  that 
the  promise  to  pay  to  the  plaintiff  the  moiety  of  the  moneys 
which  he  should  be  obliged  to  pay  on  account  of  the  bond,  which 
in  the  third  count  is  averred  to  have  been  made  by  Gould  in  his 
lifetime,  is  in  this  count  alleged  to  have  been  made  by  the  defen- 
dants as  his  executors,  after  his  death ;  the  consideration  of 
which  promise  is  stated  to  be  the  liability  of  Gould  to  reimburse 
the  plaintiff  the  moiety  of  whatever  he  might  have  to  pay  in 
consequence  of  executing  the  bond. 

The  defendants  pleaded  to  both  counts,  1st.  That  the  condi- 
tion of  the  l&ond  was  not  broken  by  the  guardian  during  the 
lifetime  of  Gould,  their  testator,  but  was  faithfully  kept  by  Smith 
until  after  the  death  of  Gould ;  2d.  ^Fhat  the  plaintiff  paid  the 
amount  recovered  by  Fuller  voluntarily  and  of  his  own  accord, 
and  without  being  obliged  by  execution  or  otherwise  to  pay  the 
same ;  and  so  they  say  that  he  paid  the  same  of  his  own  wrong,  ' 
&c.  The  plaintiff  demurred  to  both  pleas,  and  the  defendants 
joined  in  demurrer. 

J.  A.  Spencer,  for  the  plaintiff,  stated  the  question  to  be 
whether  the  personal  representatives  of  a  co-surety  in  a  joint 
bond,  executed  for  a  guardian,  can  be  compelled  to  contribute  to 
the  other  surety  who  has  been  obliged  to  pay  money  in  conse- 
quence of  a  breach  on  the  part  of  the  guardian,  occurring  after 
the  death  of  their  testator,  the  condition  having  been  faithfully 
performed  during  his  lifetime.  He  maintained  that  there  was 
an  implied  promise  to  contribute,  by  each  of  the  sureties  to  the 
other,  arising  out  of  the  transaction  at  the  time  of  the  execution 
of  the  bond ;  in  support  of  which  he  referred  to  the  following 
authorities :  {Marshall  v.  De  Oroot,  1  Caines?  Cos.  in  Err.  122 ; 
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Bachdder  v.  Fisky  17  Mass,  464 ;  Hutton  v.  ^yr^,  6  Taunl. 
289;  Birkley  v.  Presgrave,  1  jBew^,  220]  1  Binney^  123;  1 
Marsh.  603 ;  3  iV.  Hamp.  270.)  And  to  shew  that  it  was  not 
ess^tial  that  an  execution  should  have  issued  against  the  plain- 
tiff, he  cited  BtUUr  v.  Wrighty{2  Wend.  369.) 

N.  Hilly  Jr,y  for  the  defendants.  On  the  death  of  the  defen- 
dants' testator  he  was  discharged  from  the  bond.  Wliere  all  the 
obligois  in  the  bond  are  principals,  the  case  is  different:  There, 
wber6  one  of  them  dies  and  the  survivors  are  afterwards  obliged 
to  pay,  the  representatives  of  the  deceased  must,  it  is  admitted, 
contribute.  The  liability  of  sureties  is  different;  As  a  surety 
is  bound  only  by  ttie  legal  obligation  which  he  incurs,  when 
that  ceases  be  is  discharged.  He  is  never  made  liable  in  equity ; 
and  therefore  when  he  dies  and  the  obligation  attaches  against 
the  other  joint  obligors  who  have  survived,  he  is  discharged  at 
law  and  his  representatives  cannot  be  pursued  in  equity ;  and  no 
one  can  be  compelled  to  contribute  who  could  not  have  been 
made  liable  to  the  original  creditor.  Here  the  cause  of  action, 
if  any,  accrued  after  the  death  of  Gould ;  and  if  the  plaintiff  hai 
any  remedy,  it  is  simply  for  money  paid,  and  the  plaintiff  cai 
sustain  his  action  upon  a  common  count.  In  cases  of  contribu 
tion  it  is  not  necessary  to  declare  specially.  Now  for  whose  use 
was  this  money  paid  by  the  plaintiff?  Not  for  the  use  of  the 
testator,  for  he  was  dead.  It  was  not  in  any  sense  for  the  use 
of  his  representatives.  An  action  for  contribution  is  not  based 
upon  any  contract  express  or  implied.  It  is  a  mere  creature  of 
equity.  {Deering  v.  The  Earl  of  Winchetsea,  2  Bos,  ^  PulL 
270 ;  1  Cox^s  Eq.  R.  318 ;  3  Bligh's  R.  290 ;  1  Story's  Eq. 
3d  ed.y  503,  note  1.) 

The  case  of  Walters  v.  Riley,  (1  Harr,  4*  GUl^  305,)  is^  par- 
allel with  that  now  before  the  court.  W.  and  R.  were  joint 
sureties  in  an  administrator's  bond.  W.  d  ied,  and  i  lien  judgment 
was  obtained  against  the  principal  and  the  surviving  surety  R. 
R.  afterwards  died,  and  his  representatives  sued  the  representa- 
tives of  W.    It  was  held  that  the  plaintiff  could  not  recover; 
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that  the  liability  of  W.  was  extinguished  by  his  death.  {See  also 
Washington's  Va.  if.  136.) 

Where  two  or  more  persons  borrow  money  and  give  a  joint 
bond,  and  one  of  them  dies,  the  court  of  chancery,  for  the  pur- 
pose of  allowing  the  creditor  to  follow  the  assets  of  the  deceased 
in  the  hands  of  his  representatives,  will  declare  the  obligation  to 
be  in  effect  joint  and  several.  This  will  not  be  done  against  the 
representatives  of  a  surety  in  a  joint  bond.  {Bishop  v.  Churchy 
2  Ves.  sen.  100,  371 ;  Thomas  v.  Frazer,  3  Ves.  jun.  399 ; 
Simpson  v.  Vaughan,  2  Atk,  30 ;  2  Harr.  ^  John.  480,  note  ; 
Hunt  V.  Rousmanier^  8  Wheat  212 ;  Story's  Eq.  i  164.)  It  is 
submitted  that  upon  the  principle  of  these  cases  the  liability  of  a 
surety  in  a  joint  bond  is  extinguished  on  his  death  leaving  other 
joint  obligors  surviving. 

By  the  Court,  Jewett,  J.  It  is  a  general  principle,  that  in 
case  of  a  joint  bond  or  obligation,  if  one  of  the  obligors  dies,  his 
representatives  are  at  law  discharged  from  liability  to  the  obli- 
gee, and  the  survivor  alone  can  be  sued.  (1  Chitty^s  PI.  36.) 
But  in  equity  the  representatives  of  such  deceased  obligor  are 
liable,  unless  the  deceased  was  a  mere  surety ;  in  such  case  even 
equity  will  not  extend  by  implication  the  responsibility  from  that 
of  a  joint  to  a  joint  and  several  imdertaking.  ( Weaver  v. 
Shryock,  6  Serg.  ^*  Rawle,  262 ;  Sumner  v.  Powellj  2  Meriv. 
R.  30 ;  Harrison  v.  Mirge,  2  Wash.  Va.  R.  136 ;  Ward  v. 
Webber,  1  id.  274 ;  Thomas  v.  Frazer,  3  Ves.  jun.  399;  1  Sto- 
ry^s  Com.  on  Eq.  §  162  to  164.)  {a) 

The  counsel  for  the  defendants,  on  the  argument,  assumed 
the  principle  that  the  liability  of  one  co-surety  to  contribute  to 
another,  must  depend  upon  his  liability  to  the  creditor,  at  the 
time  of  payment  of  the  debt  by  such  other,  or  at  most  at  the 
time  that  such  other's  liability  was  fixed  and  ascertained,  by 
judgment  or  decree ;  and  that  as  Gould  or  his  representatives 
were  never  thus  liable  to  Fuller,  no  breach  of  the  condition  of 
the  bond  having  been  committed  in  Gould's  lifetime,  and  as  by 

(a)  See  Lawrence  t.  Leake  ^  WaiU  Orphan  House,  (2  Denio,  577.) 
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his  death  his  representatives  were  discharged  of  any  claim  by 
Fuller,  the  plaintiff  had  no  right  of  action  against  the  latter  for 
any  portion  of  the  amount  of  the  judgment  recovered  against, 
and  paid  by  him  upon  the  bond,  as  stirvivor  of  Gould. 

Prom  tlie  examination  which  I  have  made  I  am  entirely  sat- 
isfied that  the  principle  assumed  is  not  sound,  and  that  it  cannot 
be  sustained.  I  think  that  the  law  implies  a  contract  between 
co-sureties  to  contribute,  ratably,  towards  discharging  any  lia- 
bility which  they  may  incur  in  behalf  of  their  principal,  such 
contract  originating  at  the  time  they  execute  the  principal  obli- 
gation ;  that  there  results,  by  implication  of  law,  a  promise  on  the 
part  of  the  principal  to  indemnify  his  sureties ;  and  also  in  like 
manner  a  mutual  promise  between  the  sureties,  to  contribute 
proportionally  towards  indemnifying  each  other  against  such 
liability;  and  that  such  implication  does  not  take  its  origin 
from  the  subsequent  payment  of  the  money.  The  right  of  action 
for  contribution  arises,  it  is  true,  when  the  surety  claiming  such 
contribution  pays  the  money,  and  not  before.  Notwithstanding 
a  breach,  the  debt  may  be  paid  by  the  principal,  or  relinquished 
or  compromised^  and  the  surety  never  compelled  to  pay  ;•  and  in 
that  case  he  never  has  a  cause  of  action,  either  as  against  his 
principal  or  co-surety.  The  right  of  action  as  between  the  sure- 
ties grows  out  of  the  original  implied  agreement,  that  if  one 
shall  be  compelled  to  pay  the  whole  or  a  disproportionate  part 
of  the  debt,  the  other  will  pay  such  sum  as  will  make  the  com- 
mon burden  equal.  In  case  of  the  death  of  either,  this  obliga- 
tion devolves  upon  his  legal  representatives.  In  this  respect  it 
is  like  any  other  contract  made  by  one  in  his  lifetime,  to  pay 
money  at  a  future  time,  absolutely  or  contingently,  who  dies 
before  the  occurrence  of  any  breach  of  the  contract.  {Tom  v. 
Goodrich,  2  John,  R.  213 ;  Siory  on  Contr.  §§  658,  584 ;  Chit 
on  Contracts,  597 ;  Totissaint  v.  Martinant,  2  Temt.  R.  104 ;  jt'^y^ 
Pottell  V.  Smith,  8  John.  249 ;  Cowell  v.  Edwards,  2  Bos.  ^ 
Pull  268 ;  Deering  v.  The  Earl  of  Winchelsea,  id.  273 ; 
Wood  V.  Leland,  1  Mete.  R.  387 ;  Bachelder  v.  JTisk,  IT 
Mass.  R.  464.) 

The  case  of  Backelder  y.  Fisk  is  directly  in  point;  the  Acts 
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alleged  are  nearly  identical  with  those  in  the  case  under  coniid- 
eration.  The  declaration,  which  was  in  assumpsit,  contained  a 
special  count,  in  which  it  was  alleged  that  Ebenezer  Fisk,  on 
the  4th  of  October,  1813,  was  duly  appointed  guardian  for  one 
Elbridge  Fisk  a  minor ;  that  the  plaintiff  and  defendant's  testa- 
tor became  bound  as  sureties  for  the  guardian  to  the  judge  of 
probate  in  a  bond  for  $10,000,  with  a  condition  substantially  like 
the  condition  of  the  bond  in  this  case.  The  count  then  averred 
that  the  plaintiff  and  the  testator,  so  being  sureties,  it  was  mutually 
agreed  by  and  between  them  (the  promise  of  one  being  the  con- 
sideration of  the  promise  of  the  other,)  that  the  plaintiff  would 
save  harmless  and  indemnify  the  testator  for  one-half  part  of  all 
damages  and  charges  that  might  or  should  happen  to  the  tes 
tator  by  reason  of  his  being  so  bound,  and  that  he,  the  testator, 
would  in  like  manner  save  harmless  and  indemnify  the 
plaintiff.  It  then  averred  a  breach  of  the  condition  of  the 
bond  by  the  guardian,  the  coming  of  age  of  the  ward,  his* re- 
quirement of  account  and  payment  of  the  moneys  of  the  ward 
in  his  hands;  that  the  guardian  had  a  large  sum  of  money,  to 
wit  &C.,  that  he  neglected  to  pay,  and  that  the  plaintiff  by  rea- 
son thereof  and  to  prevent  his  goods  from  being  taken,  paid  a 
large  sum,  to  wit  &;c.,  and  that  a  certain  sum,  to  wit  dtc.,  was 
the  one-half  part  of  the  damages  the  plaintiff  had  sustained,  con- 
cluding with  the  usual  breach  by  testator  in  his  lifetime  and  by 
executors  since  his  death.  The  facts  were  as  follows :  Ebene- 
zer Fisk,  at  the  time  mentioned,  was  appointed  guardian  as 
averred  in  the  declaration — the  plaintiff  and  defendant's  tes- 
tator executed  a  bond  as  sureties  for  the  guardian  to  the  judge 
of  probate,  in  the  penalty  of  $10,000,  conditioned  for  the  faithful 
discharge  of  the  trust  by  the  guardian.  The  defendant's  testa- 
tor died  April  9th,  1816.  In  June,  1820,  the  minor  came  of  age, 
and  demanded  of  the  guardian  an  account  and  payment  of 
$4,197,71  which  was  due  from  the  guardian,  who  was  insolvent ; 
and  the  plaintiff,  on  the  25th  of  August,  1820,  paid  to  the  ward 
the  sum  so  due  in  discharge  of  the  bond,  without  suit.  The 
court  held  that  a  surety  who  had  paid  the  debt  of  the  principal, 
might  have  an  action  for  contribution  against  his  co-surety ; 
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and  that  the  common  form  of  the  action  was  indebitatus  assump^ 
sit  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant ; 
that  the  right  of  action  is  founded  upon  an  implied  promise  by 
one  surety  to  contribute  towards  indemnifying  the  other.    It 
was  said  that  there  was  in  that  case,  (and  the  same  remark  is 
applicable  to  this  case,)  a  technical  objection  to  the  usual  form 
of  declaring,  in  indebitatus  assumpsit,  inasmuch  as  the  plain- 
tiff could  not  allege  that  he  paid  the  money  for  the  use  of  his 
co-surety,  after  the  death  of  the  latter ;  and  that  if  he  alleged 
that  he  paid  it  for  the  use  of  the  defendants, as  executors,  it  would 
be  to  charge  the  defendants  in  their  own  right,  which  could 
not  be  done.    That  objection,  it  was  said,  was  answered  by  the 
general  principle,  which  is  universally  recognized  and  which 
was  applied  in  Birkley  v.  Presgrave^  (1  East.  220,)  that  when 
the  law  confers  a  right  it  will  also  give  a  remedy.    That  case, 
as  well  as  this,  furnishes  an  authority  as  to  the  form  of  pleading. 
The  declaration  there  contained  the  usual  money  counts,  with  a 
special  count  setting  forth  the  facts  on  which  the  implied  prom* 
ise  of  the  defendant  was  founded,  exhibiting  the  grounds  and 
nature  of  the  action.    It  was  held  also,  that  in  actions  of  assump- 
sit the  plaintiff,  whenever  he  finds  it  necessary  or  useful,  might 
set  out  his  whole  case ;  and  if  that  showed  a  valid  legal  prom- 
ise by  the  defendant,   whether  express   or  implied,  it  was 
sufficient. 

It  follows  that  the  iSrst  plea  to  the  third  and  fourth  counts 
furnishes  no  sufficient  answer.  The  defence  there  pleaded  is, 
that  the  condition  of  the  bond  executed  by  the  plaintiff  and  the 
defendants'  testator  as  co-sureties  for  Smith  the  guardian,  was 
not  broken  by  the  guardian  in  the  lifetime  of  the  testator,  and 
that  the  plaintiff  had  not  become  liable  or  been  obliged  to  pay 
any  sum  of  money  by  reason  of  any  default  of  the  guardian  ari- 
sing out  of  or  upon  the  condition  of  said  bond  or  writing  obli- 
gatory, during  the  lifetime  of  Gould.  The  facts  thus  set  up  are 
wholly  immaterial,  and  cannot  be  a  ground  of  defence. 

The  other  plea  which  is  demurred  to,  sets  up  as  a  defence  to 
those  counts,  that  the  plaintiff  voluntarily,  and  without  boing 
compelled  by  execution,  paid  the  money,  and  so  paid  it  in  bis 


NEW-YORK,  MAY,  1846. 


Bradley  v.  BurwelL 


own  wrong ;  and  that  the  same,  if  it  had  not  been  so  pa'd,  might 
and  would  haye  been  collected  against  Smith.  It  is  not  necessa- 
ry for  the  plaintiff,  in  order  to  sustain  his  action,  to  show  that  he 
was  compelled  to  pay  as  a  surety  upon  the  bond  by  execution. 
When  the  contract  has  been  broken,  the  surety  may  pay  the 
money  without  suit  and  recover  the  amount  of  his  principal, 
[Mauri  v.  Heffernan^  13  John.  R.  68,)  and  by  analogy,  a  surety 
may  recover  against  his  co-surety  his  due  proportion  upon  the 
like  ground.  The  pleas  therefore  are  clearly  bad — and  judg- 
ment on  the  demurrer  should  be  rendered  in  favor  of  the  plain- 
tiff, unless  both  of  the  counts  to  which  the  pleas  demurred  to 
were  pleaded,  are  also  bad  for  want  of  substance.  (1  Chiit.  PL 
647,  643 ;  Miller  v.  Maxwell,  16  Wend.  9.) 

The  third  count,  although  unskilfully  and  inartificial ly  drawn, 
is,  I  think,  good  in  substance.  It  does  not,  as  it  should  have 
done,  contain  a  distinct  averment  of  mutual  promises ;  but  the 
testator's  undertaking  and  the  consideration  of  it  are  set  forth 
with  sufficient  certainty. 

The  fourth  count  I  think  is  bad  in  substance  as  well  as  in  form. 
The  design  of  the  pleader  seems  to  have  been,  to  charge  the  defen- 
dants upon  promises  by  them  in  the  capacity  of  executors ;  which 
would  have  been  well  enough  on  a  proper  occasion,  if  stated  in 
proper  form.  ( Carter  v.  Phelps,  8  John.  440 ;  WhUaker  v.  Whit- 
aker,  6  id.  112.)  But  I  think  the  attempt  here  to  do  so  has  utterly 
failed.  No  promise  by  the  testator  to  his  co-surety  is  stated,  but  it 
is  alleged  that  the  defendants,  as  executors,  in  consideration  of  the 
liability  of  their  testator  to  pay  to  the  plaintiff  a  moiety  of  what 
he  might  pay,  undertook  and  promised  to  pay  the  plaintiff  such 
moiety,  di&c.  The  liability  of  the  testator  is  stated  to  be  a  con- 
sequence of  the  joint  bond  and  of  the  law  in  such  case  made  and 
provided.  The  judgment  recovered  by  Puller  against  the 
plaintiff,  after  the  death  of  the  defendants'  testator,  is  then  stated, 
and  the  payment  thereof  by  the  plaintiff,  with  the  common 
breach  that  the  defendants,  as  executors,  had  not  paid  thei  plain- 
tiff. One  radical  defect  is  in  stating  the  testator's  liability  to 
have  accrued  on  account  of  the  joint  bond  and  the  law  applica- 
ble to  the  case,  whereas  that  liability  arose  out  of  the  mutual 
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pfomises  between  the  sureties  implied  by  kw  from  their  relation 
as  co-sureties.  The  Gousideration  of  the  defendants'  promise  is 
mistakenly  alleged  to  be  the  liability  of  their  testator  and  the 
fact  that  the  bond  remained  unpaid ;  and  their  promise  is  stated  to 
have  been  made  before  any  recovery  by  Fuller,  and  before  the 
plaintiff  had  paid  any  thing.  No  cause  of  action  had  accrued 
against  them,  and  no  consideration  existed  for  a  promise  by  them 
until  the  recovery  against  the  plaintiff  and  tlie  payment  thereof 
by  him.  The  count  cannot  be  sustained.  But  the  third 
count  being  good,  the  plaintiff  is  entitled  to  judgment  on  the 
demurrers. 

Judgment  for  plaintiff. 


Swift  and  others  v8.  Beers. 

The  proTuion  in  the  act  of  1840|  amending  the  genera]  banking  law,  (Stat  1840» 
p.  304,  (  4,)  applies  to  and  renders  illegal  aD  promissory  notes  made  by  a  banking 
association^  mdess  made  payable  an  demand  and  taitkimi  inieroiti  thoogfa  net  in 
tended  to  circulate  as  money. 

A  guaranty  of  each  a  note  is  likewise  raid. 

Assumpsit  tried  at  the  New-Tork  circuit  in  February,  1844| 
before  Kent,  late  C.  Judge.  The  plaintiffs  gave  in  evidence  a 
promissory  note  ivith  a  guaranty  written  under  it,  signed  by  the 
defendant,  in  the  following  words : 

«New-Yorfc,  30th  June,  1841. 
''  Sixty  dap  after  date  the  North  American  Trust  and  Bank- 
ing Co.  promise  to  pay  to  the  order  of  Messrs.  Swift  &  Co.  thirty- 
seven  hundred  dollars,  for  value  received,  with  interest,  having 
deposited  with  them  as  collateral  security  ^ven  bonds  of  this 
company,  secured  under  the  Yates  trust — ^three  for  one  thousand 
dollars,"  [giving  the  amounts  and  numbers  of  the  bonds.] 

"  Thomas  G.  Talmaoe,  Pres't'* 

^  For  value  received,  I  guarantee  the  payment  of  the  above 
note  at  the  time  mentioned.  J.  D.  Beers.'* 


^ 
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It  was  admitted  that  the  North  American  Trust  and  Banking 
Company  was  a  banking  association,  organized  under  the  gene- 
ral banking  law. 

The  defendant's  counsel  moved  for  a  nonsuit,  insisting  that 
the  note  and  guaranty  were  illegal  and  void :  and  the  circuit 
judge  being  of  that  opinion,  directed  a  nonsuit  to  be  entered. 

jD.  Graham,  Jr.,  for  the  plaintiffs,  now  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  denied  that  by  the  true  con8truc<- 
tion  of  the  4th  section  of  the  act  of  May  14, 1840,  amendatory  of 
the  general  banking  law,  {SiaS.  1840,  p,  306,)  all  notes  on  time 
or  on  interest,  were  forbidden  to  be  issued  by  the  banking  asso- 
ciations— ^but  only  such  as  were  intended  to  be  issued  or  put  into 
circulation  as  money.  He  referred  to  Stat,  1838,  p,  246,  \  3 ; 
Saffard  v.  Wyckoff,  (1  HUl,  11 ;)  Smith  v.  Strong,  (2  id.  241 ;) 
and  Safford  v.  Wyckoff,  (4  id.  442.)  He  also  insisted  that  if 
the  note  were  void,  the  guaranty  was  valid :  and  that  a  recov- 
ery could  be  had  against  the  defendant  either  as  a  sole  or  a  joint 
maker ;  and  cited  17  Wend.  40 ;  19  John.  60 ;  1  BiU,  266 ;  4  id. 
420;  \^Wmd.Wa]  17  ti2.  214. 

S.  Sherwood,  for  the  defendant'  The  note  is  illegal  and 
void — ^being  in  direct  violation  of  the  act  of  1840 ;  and  the  d^ 
fendant's  guaranty  being  incidental  and  auxiliary  to  the  principal 
contract,  is  also  void.  {Story  on  Bills,  cA.  6,  i  187,  p.  217,  note 
1 ;  Nellie  v.  aark,  20  Wend.  27 ;  4  Pick.  314 ;  4  Peters,  184.) 

The  case  was  decided  at  the  close  of  the  argunieoti 

By  the  Court,  BronsoN|  Ch.  J.  We  have  no  doubt  about 
this  case.  The  note  is  directly  within  the  terms  of  the  prohi- 
bition of  the  act  of  1840 ;  and  we  do  not  doubt  but  that  it  was 
etiually  within  the  intention  of  the  legislature.  That  act  has  no 
i*eference  to  the  circulation  of  such  notes  as  money,  but  was  de- 
signed to  prohibit  them  altogether  for  any  purpose. 

The  guaranty  partakes  of  the  character  of  the  principal  con- 
tract It  was  intended  to  reinforce  and  secure  it — and  is  equally 
illegal.    The  circuit  judge  was  right  in  nonsuiting  the  plaintifi 

New  trial  denied 
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Sibley  vs.  Howard. 

A  justice  of  the  peace  most  enter  jadgment  npoa  the  yerdict  of  a  jury  immediately 
upon  its  being  rendered ;  and  if  he  omit  to  do  so  until  the  next  day,  no  judgment 
can  be  given  by  him. 

Determining  the  amount  of  costs  to  be  paid  by  the  losing  party  is  parcel  of  the  act 
of  rendering  judgment 

Accordingly,  where  a  justice  upon  a  yerdict  being  given,  immediately  entered  it  in 
his  docket,  but  omitted  to  set  down  the  items  of  costs  until  a  subsequent  day,  and 
did  not  foot  up  the  amount  until  eight  days  afterwards,  held  erroneous,  and  the 
judgment  was  reversed. 

Erroe  to  Monroe  0.  P.  Sibley  sued  Howard  before  a  justice 
of  the  peace,  for  an  injury  alleged  to  have  been  done  by  the  de- 
fendant to  the  plaintiff^s  building,  while  the  defendant  occupied 
it  as  a  tenant.  There  was  a  trial  by  jury  on  the^r^^  day  of  July, 
1842,  and  the  jury  rendered  a  yerdict  for  the  defendant,  which 
the  justice  immediately  entered  in  his  docket ;  but  he  made  no 
further  entry  on  that  day.  Within  four  days  after  the  verdict, 
the  justice  made  an  entry  of  the  items  of  costs ;  but  did  not  foot 
up  the  items  until  the  ninth  day  of  July.  The  amount  was 
$3,11.  On  certiorari,  the  C.  P.  affirmed  the  judgment,  and  the 
plaintiff  now  brings  error. 

H.  Gay,  for  the  plaintiff  in  error. 

W.  S.  Bishop^  for  the  defendant  in  error. 

By  the  Court,  Bronson,  Ch.  J.  On  receiving  the  verdict  of 
a  jury,  it  is  the  duty  of  the  justice /or^Ai/^i/A  to  render  judgment, 
and  enter  the  same  in  his  docket.  But  when  there  is  no  jury, 
and  the  justice  is  himself  to  decide,  he  has  four  days  after  the 
case  has  been  submitted,  to  render  his  judgment.  (2  R.  S.  247 
}  124.)  In  the  latter  case,  we  have  held  that  the  justice  must 
decide  within  the  four  days,  or  his  power  to  render  judgment 
will  be  at  an  end.  ( Watson  v.  Davis,  19  Wend.  371.  And  see 
Young  V.  RummeU,  6  £fi/Z,  60.)  This  case  falls  substantially 
within  the  same  principle.  Except  as  to  the  time  with  in  which  the 
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justice  is  to  act,  the  language  of  the  statute  is  the  same  in  both 
cases ;  and  if  in  the  one  case  a  judgment  cannot  be  rendered 
aAer  the  four  days  have  elapsed,  I  do  not  see  how  it  can  be  done 
in  the  other,  afler  a  single  day  has  gone  by.  Although  the  ver- 
dict settled  the  rights  of  the  parties  in  relation  to  the  matter  in 
controversy,  there  was  still  a  judicial  duty  to  be  performed  by 
the  justice.  He  was  to  render  judgment ;  and  in  doing  so,  he 
had  to  determine  what  amount  of  costs  should  be  recovered  by 
the  prevailing  party.  Taxing  costs  is  a  judicial  act,  {Super* 
visors  of  Onondaga  v.  Briggs^  2  Denioy  26.)  That  distin- 
guishes this  case  from  Hall  v.  TtUtle^  (6  HUl^  38,)  where  the 
justice  immediately  rendered  a  complete  judgment,  which  was 
entered  in  his  minutes,  and  nothing  remained  to  be  done  but 
the  ministerial  act  of  transcribing  the  entry  from  the  minutes  to 
the  docket.  As  to  the  entry  in  the  docket,  we  thought  the  stat- 
ute might  be  regarded  as  directory :  but  as  to  the  judicial  act  of 
rendering  judgment,  we  had  already  held  that  the  statute  was 
imperative,  and  must  be  followed.  In  this  case,  the  judgment 
was  not  complete — the  judicial  labors  of  the  justice  were  not 
terminated — ^until  eight  days  had  elapsed  after  the  verdict. 
What  the  justice  then  did  was  coram  nonjudke^  and  cannot  be 

supported. 

Judgments  reversed. 


Smith  vs.  Briggs. 


WhflM  the  defendant  had  eovenanted  to  pay  the  plaintiff  for  doing  the  eaipentei't 
work  of  certain  housee,  when  he  ahould  receive  from  the  architect  hia  certificate 
that  ik€  work  wm  fuUy  and  completely  finished  according  to  the  epeeifieation, 
annexed  to  the  contract ;  held,  that  the  giving  of  the  ccrtiBcate  by  the  architect 
was  a  condition  precedent,  the  performance  of  which  must  be  aveired  in  the 
declaration  in  an  action  brought  to  recover  payment  for  the  work. 

And  where  a  certificate  was  furnished  by  the  architect,  in  which  he  stated  that  the 
houses  wen  finished  in  such  a  manner  that  he  would  accept  them  if  he  were  the 
owner,  and  that  he  woe  eatiefied  ae  to  the  work  and  materiale ;  hkld  not  to  be 
a  perlbrmanee  of  the  condition. 

And  where  the  declaration  set  out  a  certificate  in  the  terms  last  mentioned,  which 
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was  ETerred  to  be  a  sofficient  eertifioate  within  the  nManing  of  the  oontaie^ 
held  that  the  declaration  was  had,  and  the  judgment  rendered  thereon  in  thi 
Mart  below  emmeons. 

Error  to  the  superior  court  of  the  city  of  New- York. 
Briggs  sued  Smith  in  the  court  below  in  covenant  upon  a  sealed 
agreement  dated  June  27th,  1839,  by  which  the  plaintiff  cove- 
nanted to  perform  all  the  carpenter's  work  of  three  brick  build* 
ings  which  the  defendant  was  then  erecting  '^  in  strict  accordance 
and  conformity  in  all  respects  with  the  specification  for  said 
buildings,"  which  was  annexed,  "  and  in  similar  strict  accord- 
ance and  conformity  with  plans  and  drawings  for  the  said 
buildings  prepared  by  E.  J.  Webb,  the  architect,"  which  work 
was  to  be  completed  on  or  before  the  20th  day  of  October  then 
next,  unless  the  plaintiff  should  be  delayed  by  the  omission  of 
the  masons ;  and  the  defendant  covenanted  to  pay  the  plaintiff 
for  the  work  the  sum  of  $3886  in  certain  instalments  as  the 
work  progressed,  in  certain  stages  of  its  progress  particularly 
specified.  The  sixth  and  last  payment  of  $1086.  for  the  non- 
payment of  which  the  action  was  brought,  was  to  be  made  by 
the  defendant's  note  payable  in  sixty  days,  to  be  given  "  when 
all  the  houses  were  finished  completely  according  to  the  speci- 
fication, and  when  the  owner  should  receive  from  the  architect 
his  certificate  that  the  work  was  full]/  and  completely  finished 
according  to  the  specification.^  The  second  count  of  the  decla- 
ration (upon  which  the  question  arises)  set  forth  the  contract, 
and  averred  that  the  work  was  performed  according  to  its  pro- 
visions, and  that  it  was  completed  after  the  20th  day  of  October, 
1839,  the  plaintiff,  as  he  averred,  having  been  delayed  by  the 
omissions  of  the  masons.  The  plaintiff  then  averred  that  the 
defendant  had  received  from  E.  J.  Webb,  the  architect,  a  certifi- 
cate, which  is  set  out,  as  follows : 

"  To  Mr.  James  Smith.  Sir,  in  regard  to  the  carpenter's  de- 
partment for  your  houses  lately  erected  at  the  junction  of  Pitt 
and  Stanton  streets,  I  am,  by  agreement,  authorized  to  give  a 
certificate  of  finish,  when  it.shall  appear  to  me,  the  superinten- 
dent, that  the  state  of  such  work  and  materials  justifies  me  in 
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m}  doing.  I  therefore  in  duty  bound  pronounce  the  said  houses 
finished,  and  if  not  literally  so  in  every  punctilio,  they  are  done 
in  that  manner  that,  was  I  the  owner,  I  would  accept  them  for 
myself;  still  as  to  extra  wall  and  work  omitted  that  is  em- 
braced in  specification,  also  as  to  their  being  finished  at  a  stated 
period  of  time  is  not  in  my  province  to  express  an  opinion.  I 
therefore,  on  the  work  and  materials  taken  as  a  whole,  certify 
that  I  am  satisfied,  and  hope  the  parties  concerned  will  also  bo 
satisfied  that  I  have  acted  conscientiously  between  James 
Bfigg^  ^he  contracting  carpenter,  and  James  Smith,  the  owner 
of  the  houses  situated  as  above  stated.  New- York,  March  8d, 
1840.  Edward  J.  Webb,  superintendent"  The  plaintiff  aveni 
that  this  was  a  sufficient  certificate  within  the  meaning  of  the 
contract.  Breach,  that  the  defendant  would  not  give  his  note 
for,  or  pay  the  last  instalment 

The  defendant  pleaded  1.  Non  est  factum^  under  which  he 
gave  notice  of  special  matter.  2.  That  the  defendant  did  not 
at  any  time  before  the  commencement  of  the  suit,  receive  fix)m 
E.  J.  Webb,  the  architect  in  the  declaration  mentioned^  a  cer- 
tificate that  the  houses  therein  mentioned  were  finished  accord* 
ing  to  the  said  agreement  and  specification,  upon  which  issuo 
was  joined. 

The  cause  was  referred  to  referees,  who  reported  in  fiivor  of 
the  plaintiff  for  the  balance  due  on  the  last  instalment,  and 
the  court  below  rendered  judgment  for  the  plaintiff  with 
costs. 

J.  T.  Brady^  for  the  plaintiff  in  error,  maintained  that  the 
certificate  of  the  architect  set  forth  in  the  second  count  was  not 
a  compliance  with  the  condition  in  the  contract.  He  referred 
to  Mounsey  v.  Drake^  (10  John.  27 ;)  BiUler  v.  Tucker^  (24 
Wend,  447,)  and  insisted  that  as  the  judgment  was  general 
upon  the  whole  declaration,  it  must  be  reversed  for  the  insuffi- 
ciency  of  the  second  count 

M.  T.  Reynolds^  for  the  defendant  in  error. 
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Bp  the  Court,  Beardslet,  J.  According  to  the  contract,  as 
set  out  in  the  second  count,  the  receipt  by  the  defendant  of  such 
a  certificate  as  is  mentioned  in  it  was  a  condition  precedent  to 
any  right  to  a  note  for  the  instalment  now  claimed,  or  to  an  ac- 
tion for  its  recovery.  In  this  count  the  plaintiff  has  not  averred 
that  such  a  certificate  had  been  made  or  received ;  but  a  letter, 
addressed  by  the  architect  to  the  defendant  and  received  by 
him,  is  set  out  in  words  and  figures,  and  which  is  alleged  by 
the  pleader  to  be  within  the  meaning  of  this  covenant.  But 
this  is  a  question  of  law  arising  on  the  face  of  these  papers,  and 
not  a  matter  to  be  settled  by  averment  in  pleading,  and  by  the 
finding  of  a  jury  thereupon.  The  averment  in  this  case  is  idle 
and  unmeaning,  and  the  character  and  effect  of  this  letter  is  not 
in  the  least  degree  changed  by  it.  On  looking  at  the  letter  or 
certificate,  as  it  may  be  called,  of  the  architect,  (Mr.  Webb,)  it 
will  be  seen  to  fall  far  short  of  what  the  covenant  requires.  He 
has  not  certified  ^^that  the  work  was  fully  and  completely  fin- 
ished according  to  the  specification,"  nor  any  thing  to  that 
effect,  although  he  does  '' pronounce  the  said  houses  finished." 
But  that  is  not  what  the  covenant  requires ;  he  must  show  that 
they  were  not  only  finished,  but  "  finished  according  to  the 
specification.^'  Until  this  is  certified  in  terms,  or  in  substance 
and  spirit,  no  cause  of  action  can  possibly  arise  on  this  branch 
of  the  agreement;  and  giving  the  most  indulgent  construction 
to  the  language  used  by  the  architect,  I  think  his  certificate 
fulls  short  of  what  the  contract  requires.  It  shows  indeed,  to 
my  mind  very  clearly,  that  he  did  not  and  could  not  certify  to 
a  complete  performance  of  the  contract.  The  matters  which 
be  states  are  not  those  which  these  parties  had  agreed  upon. 
Mr.  Webb,  as  owner,  might  accept  such  work  as  he  pleased ; 
but  Mr.  Webb,  as  architect,  was  to  say  whether  this  work  was 
"completely  finished  according  to  the  specification."  His  was 
a  plain  duty  and  required  but  an  ordinary  and  independent  ex- 
ercise of  his  skill  and  judgment,  to  perform.  He  was  not  to 
make  a  contract  for  these  parties ;  for  that  had  been  done  by 
themselves.  It  was  his  province  to  determine  whether  that 
contract  had  been  completely  performed  as  its  terms  and  pro- 
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visions  required,  and  if  so  to  make  a  certificate  to  that  effect. 
But  such  a  certificate  has  not  been  made,  and  the  language  used 
clearly  shows,  as  I  think,  that  he  could  not  and  would  not  so 
certify.  To  be  sure  there  is  an  approach  towards  it,  but  the 
point  is  not  reached  even  in  the  clause  in  which  he  declares 
that  "  on  the  work  and  materials  taken  as  a  whole,"  he  is  satis- 
fied, and  hopes  the  parties  will  be  satisfied  that  he  has  acted 
conscientiously.  But  this  is  not  a  "certificate  of  finish" — "ac- 
cording to  the  specification,"  but  of  finish  so  that  Mr.  Webb 
was  satisfied  as  to  "  work  and  materials  taken  as  a  whole."  It 
would  have  been  very  easy  to  say  that  this  job  was  completed 
"  according  to  the  specification,"  and  tliis  the  defendant  was  en- 
titled to  have  done.  The  work  was  to  be  well  done  and  com- 
pletely finished,  not  only  "as  a  whole,"  but  in  all  its  parts. 
This  has  not  been  certified,  and  taking  the  letter  altogether  it  is 
palpable  that  Mr.  Webb  did  not  mean  to  certify  any  such  thing. 
He  thought  it  would  be  but  fair  for  the  defendant  to  accept  the 
houses  as  they  were,  and  we  cannot  say  but  this  was  an  equi- 
table view  of  the  whole  matter.  But  the  covenant  required  a 
strict  performance  of  what  the  plaintiff  had  engaged  to  do,  and 
that  such  performance  should  be  certified  by  the  architect. 
This  certificate  falls  short  of  the  mark.  The  second  count 
therefore  was  bad,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


Shove  vs.  Raynor. 

On  the  return  of  a  jary  in  a  jastice's  court,  to  deliver  their  verdict,  the  justice  mutt 

see  that  the  plaintiff,  or  some  person  authorized  by  him,  appear  before  he  reoeivet 

the  verdict 
Where  on  the  return  of  the  jury,  the  justice  called  the  plaintifF,  and  tome  penen  not 

known  to  him  an^wered^  upon  which  he  received  the  verdict  and  rendered  judg' 

ment ;  held  erroneous. 
Tlie  justice's  return  must  shew  affirmatively  that  the  plamtiff  appeared  when  the 

verdict  wnn  g^v^n.    Per  Beardslbt,  J. 
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Error  to  the  Onondaga  C.  P.,  to  review  a  judgment  of  tha 
court  reyersing  on  certiorari,  a  judgment  rendered  by  a  justice 
of  the  peace.  The  suit  before  the  justice  was  by  Rajmor  v. 
Shove.  Issue  having  been  joined,  it  was  tried  by  a  jury  who 
found  a  verdict  for  the  defendant.  The  return  of  the  justice  to 
the  certiorari  stated  that  when  the  jury  "  had  agreed  upon  their 
verdict  they  returned  into  court,  and  upon  coming  in  of  the  said 
jury,  I  called  the  plaintiff,  and  some  person  to  me  not  known 
answered  to  the  name  of  the  plaintiff;  whereupon  the  jury  de* 
livered  their  verdict,"  &c. 

A.  C.  Oriswold,  for  the  plaintiff  in  error. 

Noxon^  Leavenworth  ^  Comstoch,  for  the  defendant  in  error. 

By  the  Court,  Beardslet,  J.  The  manner  of  receiving  the 
verdict  was  irregular.  The  plaintiff,  if  he  chose  to  do  so,  might 
suffer  a  nonsuit  by  refusing  to  appear.  This  was  an  important 
right  of  which  the  justice  could  not  deprive  him  by  recognizing 
the  answer  of  a  person  unknown,  as  an  appearance  for  the  plain- 
tiff. The  justice  was  bound  to  see  that  the  plaintiff  appeared  in 
person  or  by  some  person  duly  authorized,  before  he  received 
the  verdict.  (2  JR.  S.  244,  §  110;  IcL  p.  246,  §  119;  Baum  v. 
Tarpenny,  3  Hill,  75.)  We  cannot  intend  that  this  unknown 
person  was  the  plaintifl^  or  any  one  authorized  to  appear  for  him. 
Appearance,  in  such  a  case,  is  much  more  than  a  mere  matter 
of  form,  and  the  return  should  show  the  fact  that  the  plaintiff 
duly  appeared,  or  the  verdict  will  be  deemed  irregular. 

The  judgment  of  the  common  pleas,  reversing  that  of  the  jus- 
tice, was  correct,  and  should  be  affirmed. 

Judgment  affirmed. 
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Rich  vs,  Bakeb. 

The  porchaMT  of  land  mAd  on  execution,  after  receiving  the  ■herilT*!  deed  may  Uring 
waste,  or  an  action  on  the  ease  in  the  nature  of  waste  against  the  defendant  in 
the  execution,  for  cutting  timber  while  he  remabied  in  poasessioo  during  the  fif- 
tean  months  suhseqaeot  to  the  sale.    Per  Bronson,  G.  J. 

He  may  also  bring  trover  kit  the  timber.    Ptr  Biioi«sqv,  C.  J. 

But  he  cannot  maintain  replevin  in  the  cepU,  as  that  action  will  lie  only  where  tree* 
pass  might  be  brought,  and  trespass  for  an  injury  to  real  estate,  can  only  be  sus- 
tuned  by  a  party  u  poasession. 

Replevin  in  the  cepii  for  a  quantity  of  pine  saw-logs  and 
lumber,  triod  before  Qbijdley,  C.  Judge,  at  the  Oswego  circuit 
in  December,  1838.  The  case  was  this :  the  defendant  owned 
apd  occupied  30  acres  of  land  in  Albion,  Osw^o  county :  the 
land  was  sold  under  a  judgment  and  execution  against  the  de* 
fendant,  and  purchased  by  the  plaintiff,  on  the  7th  of  March, 
1 835.  At  the  expiration  of  15  months,  there  having  been  no 
redemption,  the  sheri£f  executed  a  deed  to  the  plaintiff,  on  the 
15th  of  June,  1836.  Between  the  time  of  the  sale  and  the  expi* 
ration  of  the  15  months^  the  defendant  cut  and  carried  off  the 
logs  and  lumber  in  question ;  and  ofiex  the  plaintiff  got  his  deed 
he  brought  this  action  of  replevin,  claiming  to  recover  damages 
for  cutting  and  carrying  away  the  timber.  The  judge  decided 
that  the  action  cquld  not  be  maintained,  and  ordered  a  nonsuit. 
The  plaintiff  moves  for  a  new  trial  on  a  bill  of  exceptions. 

A.  Z.  McCarty,  for  the  plaintiff.  1.  The  sheriff's  deed,  when 
executed,  took  effect  by  relation  as  of  the  day  of  sale  for  the  pur-* 
pose  of  sustaining  an  action  for  any  injury  to  the  real  estate.  (3 
R.  S.  373,  §  61 ;  id,  337,  §  2a  See  also,  Jackson  v.  Ramsay, 
3  Cowen,  75 ;  Heath  v.  Ross,  12  John,  140 ;  Jackson  v.  LHck^ 
enson,  15  id.  309.)  2.  The  property  in  the  timber  after  sever- 
ance vested  in  the  plaintiff  as  owner,  and  he  can  therefore  main« 
tain  this  action.  {Mooers  v.  Wait,  3  Wend.  104  -  Heath  v.  Ross 
supra ;  Morgan  v.  Varick,  8  Wend.  587.) 
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B.  D.  Noxon,  for  the  defendant,  insisted,  that  as  replevin  in 
the  cepit  would  lie  only  where  trespass  could  be  brought,  and 
as  trespass  for  an  injury  to  real  estate  could  not  be  maintained 
where  the  defendant  was  in  possession  at  the  time  of  the  act  com- 
mitted, the  plaintiff  could  not  recover ;  and  referred  to  Marshall 
V.  Davis,  (1  Wend.  109 ;)  Putnam  v.  Wylie,  (8  John.  432 ;)  Pc- 
terson  v.  Clark,  (15  id.  205 ;)  Campbell  v.  Arnold,  (1  id.  511 ;) 
Barrett  v.  Watren,  (3  Hill,  348.) 

By  the  Court,  Bronson,  Oh.  J.  On  judgment  sales  of  real 
estate  prior  to  the  redemption  law  of  1820,  the  sheriff's  deed, 
though  given  long  afterwards,  related  back  to  the  time  of  the  sale. 
(Jaclcson  v.  Ramsey,  3  Cowen,  75.)  But  after  the  law  gave  the 
debtor  and  his  creditors  fifteen  months  to  redeem,  it  was  held  that 
the  deed  did  not  retrospect  to  the  time  of  the  sale,  so  as  to  give 
the  purchaser  a  right  to  the  rents  and  profits  during  the  fifteen 
months.  {Bissell  v.  Payn,  20  John.  3.)  For  most  purposes,  it 
only  relates  back  to  the  expiration  of  the  time  for  redemption. 
{Klock  V.  Cronkhite,  1  Hill,  107.)  The  present  statute  express- 
ly provides  that  the  debtor  may  have  the  use  and  enjoyment  of 
the  property  during  the  fifteen  months  ;(a)  and  that  his  title 
shall  not  be  divested  until  the  expiration  of  that  time.  But  he  is 
answenible  to  the  grantee  in  the  sheriff's  deed,  for  any  waste  he 
may  have  committed  after  the  sale ;  and  the  grantee  is  deemed 
vested  with  the  legal  estate  from  the  time  of  the  sale,  for  the 
purpose  of  maintaining  an  action  for  any  injury  to  (he  land. 
(2  R.  S.  336,  §  20  to  22 ;  p.  373,  §  61.)  Although  the  defendant 
was  entitled  to  the  possession  during  the  fifteen  months,  the  cut- 
ting and  carrying  away  the  timber  was  a  wrongful  act,  for 
which  the  plaintiff,  after  he  got  his  deed,  might  have  had  an 
action  of  waste,  by  the  express  terms  of  the  statute.  (2  /?.  jS. 
336,  §  20.)  And  under  the  general  words  of  the  61st  section, 
(p.  373,)  giving  the  grantee  in  the  deed  the  title  from  the  time 
of  the  sale,  "for  the  purpose  of  maintainins:  an  action  for  any 


(a)  Bat  the  rents  and  profits  for  the  fifteen  months  may  be  reached  by  Jndgmenf 
ooditor's  bill    (Famham  y.  Campbeli,  10  Paige,  598.) 
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injury  to  such  real  estate."  I  think  the  plaintiff  might  hare 
brought  trover  for  the  timber;  or  that  he  might  have  had 
an  action  on  the  case  in  the  nature  of  waste  to  recover  damages. 
But  replevin  in  the  cepii  only  lies  where  trespass  might  have 
been  brought.  And  the  general  rule  is,  that  trespass  for  an  in- 
jury to  real  estate,  can  only  be  maintained  by  a  party  in  posses^ 
sion,  or  by  the  owner  of  lands  which  are  unoccupied.  Here  the 
premises  were  not  vacant ;  and  the  possession  was  not  in  the 
plaintiff,  but  in  the  defendant. 

It  is  true  that  trespass  lies  against  a  tenant  at  will  for  volun- 
tary waste ;  but  that  is  because  the  wrong  determines  the  ten- 
ancy, and  the  occupant  no  longer  has  the  rightful  possession. 
But  in  this  case,  notwithstanding  the  wrong  done  by  the  defen- 
dant, he  was  still  rightfully  entitled  to  the  possession  until  the 
termination  of  the  ^fteen  months ;  and  in  the  mean  time,  the 
plaintiff  could  have  no  action  for  the  injury.  When  he  got  the 
title  it  related  back  to  the  sale,  for  the  purpose  of  enabling  him 
to  sue ;  (§  61 ;)  but  a  good  title  does  not  authorize  him  to  bring 
trespass  against  the  rightful  occupant.  The  action  is  miscon- 
ceived. It  should  have  been  waste,  trover,  or  a  special  action 
on  the  case. 

New  trial  denied. 


Bice  vs.  Platt. 


Tbe  marine  coart  of  the  citj  of  New. York  has  no  jarlsdictbn  of  an  action  for  an 
Illegal  arrest  on  pretence  of  void  process,  though  charged  to  hate  been  made 
malickmsly. 

The  provision  pf  the  revised  statutes  (2  R.  S,  553,  (16)  allowing  eaM  to  be  brought 
as  a  concurrent  remedy  with  trespass  for  injuries  to  the  person,  does  not  authoriad 
a  justice's  court  to  take  cognizance  of  an  action  on  the  case  for  an  illegal  impris- 
onment 

Error  from  the  superior  court  of  the  city  of  New- York,  to 
review  a  judgment  reversing  one  rendered  by  the  marine  court. 
Rice,  the  plaintiff  in  the  marine  court,  declared  against  Platt  "  in 
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a  plea  of  trespass  on  the  case/'  setting  forth  that  the  defendant, 
on  the  12th  day  of  April,  1844,  caused  to  be  issued  out  of  the 
court  of  common  pleas  of  the  city  of  New-York,  a  precept  against 
the  plaintiff,  requiring  the  sheriff  to  commit  him  to  prison  until 
he  should  pay  seven  dollars  for  the  costs  of  opposing  a  motion 
made  by  the  plaintiff  in  the  common  pleas,  in  a  suit  against  one 
Blakely,  which  motion  had  been  denied  with  costs ;  by  virtue  of 
which  precept  the  sheriff  on  the  same  day  arrested  the  plaintiff 
and  committed  him  to  prison,  where  he  was  detained  until  dis- 
charged by  an  order  of  the  court  of  common  pleas.  The  pre- 
cept, which  was  set  out,  was  returnable  on  the  third  Monday  of 
January,  1844.  The  declaration  averred  that  the  seven  dollars 
costs  had  been  paid  before  the  precept  was  issued,  which  the 
defendant  when  he  issued  it  well  knew,  and  that  he  caused  the 
arrest  to  be  made  with  the  malicious  design  of  oppressing  and 
injuring  the  plaintiff.  Not  guilty  was  pleaded,  and  the  cause 
was  tried  by  jury,  who  rendered  a  verdict  for  the  plaintiff,  upon 
which  the  court  gave  judgment.  The  issuing  of  the  process  by 
the  defendant,  as  attorney  of  Blakely  in  the  suit  in  the  common 
pleas,  as  set  out  in  the  declaration,  and  the  arrest  of  the  plaintiff, 
together  with  the  fact  that  the  common  pleas  suit  had  been 
settled,  and  that  the  parties  had  executed  mutual  releases  before 
the  issuing  of  the  precept,  and  that  these  facts  were  known  to 
the  defendant,  were  proved  on  the  trial.  The  superior  court 
reversed  the  judgment  of  the  marine  court,  upon  which  the 
plaintiff  brought  error  here. 

J.  L.  White,  for  the  plaintiff  in  error,  insisted  that  the  action 
was  for  an  assault  and  false  imprisonment,  and  as  it  was  not 
committed  "  on  the  high  seas  or  in  a  foreign  port,"  the  marine 
court  had  no  jurisdiction,  it  being  provided  in  terms  that  ^<  the 
authority  of  the  coiut  shall  not  extend  "  to  such  actions,  unless 
the  cause  of  action  arose  upon  the  high  seas,  &c.  (2  R.  L.  382, 
i  106.)  The  declaration  was  for  an  illegal  arrest,  a  simple  tres- 
pass upon  the  persoti.  The  process  was  merely  void,  the  return 
day  having  passed  before  it  was  placed  in  the  hands  of  the  sheriff 
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O.  W.  NUes,  for  the  defendant  in  error,  maintained  that  the 
action  was  case  for  a  malicious  arrest,  and  not  a  prosecution  for 
assault  and  battery  or  false  imprisonment;  and  as  the  marine 
court  had,  by  the  statute  referred  to,  jurisdiction  of  actions  of 
trespass  on  the  case,  there  was  no  defect  of  jurisdiction  in  the 
marine  court  He  referred  to  3  BL  Com.  126,  ChUty^s  note  21, 
to  shew  that  the  essential  requisites  of  an  action  for  a  malicious 
arrest  were  set  out  in  the  declaration ;  and  to  Morris  y.  Scoit^ 
(21  Wend.  281,)  to  prove  that  the  action  would  lie  though  the 
process  by  which  the  arrest  was  made  was  void. 

By  the  Court,  Jewett,  J.  I  am  of  opinion  that  the  judgment 
of  the  superior  court  ought  to  be  affirmed.  The  marine  court 
has  no  jurisdiction  of  the  subject  matter  of  this  suit.  It  is  true, 
that  in  form  this  action  is  in  trespass  on  the  case,  yet  the  ground 
and  cause  of  it  is  an  assault  and  false  imprisonment.  The  stat- 
ute (2  R.  L.  382,  i  106)  provides  that  the  marine  court  shall 
have  jurisdiction  of  actions  upon  the  case;  but  a  subsequent 
part  of  the  section  declares  that  its  authority  shall  not  extend  to 
actions  of  assault  and  battery  or  false  imprisonment,  other  than 
those  committed  on  the  high  seas  or  in  a  foreign  port. 

It  is  supposed  by  the  counsel  for  the  plaintiff,  that  an  action 
on  the  case,  without  the  aid  of  the  statute,  (2  R.  S.  663, }  16,) 
lies  for  the  injury  complained  of,  and  he  insists  that  the  case  of 
Morris  v.  Scott,  (21  Wend,  281,)  is  an  authority  in  point  to 
sustain  that  position.  That  case  decides  no  principle  involved 
in  this.  All  that  is  there  decided  is,  that  an  action  on  the  case 
lies  for  a  malicums  prosecution,  although  the  court  in  which 
such  prosecution  was  instituted  had  no  jurisdiction,  provided  the 
malice  and  falsehood  be  put  forward  as  the  gravamen,  and  the 
arrest  or  other  act  of  trespass  be  claimed  as  the  consequence. 

In  this  case  the  defendant  committed  an  act  of  trespass  vi  et 
armis  upon  the  person  of  the  plaintiff.  The  injury,  whatever  it 
was,  was  immediate,  and  not  a  consequence  of  any  other  act  of 
the  defendant ;  and  at  common  law  case  would  not  lie.  (1  Chit. 
PI.  127 ;  Blin  v.  Campbell,  14  John.  433.) 

It  is  undoubtedly  true,  that  by  virtue  of  the  provisions  of  ite 
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Statute  dbote  referred  to,  the  injured  party  has  his  election  to 
faring  case  or  trespass  for  such  an  injury  to  his  person ;  but  I  do 
not  think  by  electing  to  bring  casie,  for  an  assault  aiid  battery  or 
false  imprisonment,  that  jurisdiction  is  conferred  on  a  justice's 
court  to  try  the  action.  It  is  still  an  action  of  assault  and  bat* 
lery  and  £etlse  imprisonment,  of  whibh  no  justice  of  the  peace 
has  odgnizance.(a) 
The  judgnient  tnust  be  affirmed. 

(a)  See  Shorke  v.  Charles,  (18  Wend,  616.)  Prior  to  1801,  the  acU  conferring 
oivil  jnriBdiction  upon  justiclBs  of  the  peace  did  not  except  the  action  for  mallciotii 
praoecotion.  This  court,  however,  held  in  Main  t.  Proaur,  (1  John,  Caa.  130,}  that 
■n  «zoeption  of  that  action  was  implied  from  the  aabordinate  character  of  the  court ; 
and  in  Edwarda  y.  Elbert,  (12  John,  466,)  a  like  exception  was  implied  in  respect 
to  the  assistant  justices'  courts  of 'the  city  of  New- York.  The  revised  act  of  1801, 
ata^  an  the  subsequent  acti  conferring  civO  Jurisdiction  upon  justices*  courts,  m  terms 
eoatfiin  an  expreis  exbeptioii. 


Miles  vs,  Pulter. 


It  IS  not  a  good  ground  of  challenge  to  the  array,  in  a  justice's  court,  that  the  consta- 
ble who  served  the  venire  had,  on  the  return  of  the  summons,  appeared  and 
^eaded  for  the  defendant,  where  he  had  done  no  other  act  as  the  defendants 
attorney. 

Tlie  fact  that  the  constable  who  served  the  venire  had,  at  the  defendant's  request, 
employed  an  attorney  to  appear  for  her  on  the  trial,  will  not  support  a  challenge  to 
the  array. 

Error  to  the  Yates  common  pleas.  Miles  sued  Catharine 
Pulver  in  trover;  and  issue  being  joined,  the  cause  was  tried  on 
an  adjourned  day  by  a  jury  summoned  at  the  instance  of  the  de- 
fendant. On  the  return  of  the  venire  and  before  the  jury  was 
drawn,  the  plaintiff  challenged  the  array  on  the  grounds,  1st, 
that  the  constable  who  served  the  venire  had  appeared  as  the  at- 
torney for  the  defendant,  and  joined  issue ;  and  2d,  that  the  said 
constable  had,  as  the  agent  of  the  defendant,  engaged  a  lawyer 
to  try  the  cause  on  her  behalf.  The  defendant  denied  the  alle< 
gations ;  and  Baton,  the  constable  referred  to  and  who  had  served 
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aiid  retarned  the  yemreb  was  sworn  as  a  witness  on  the  8u]b||ect 
<^  the  cball^g^  He  testified  that  the  siimmons  in  the  ca;use 
was  given  to  him  to  serve,  that  he  fopii^d  th^.  defendant  shilt  uj^ 
in  a  rooDi,  and  that  she  would  not,  a^  first,  permit  him  to  serve 
it  personally,  saying  tfayat  she  wished  to  go  a  jou^iey  and  coi(Ml 
QOt  be  hindered :  that  be.  then  said  to  her  that  if  she  would  come 
out  ajod  let  the  summoii^  be  served  personally,  he  would  attend 
for  her  at  the  joiniQg  of  the.  issue ;  that  she  came  out  and  the 
soqonons  was.  served,  a^d  at  the  return  day  he  appeaiced  for  ^er 
and  pleaded  the  general  issue,  the  plaintiff  b^ijjig  present  aj;i4 
consenting  that  be  s^uld  thus  appear.  Ho  further  stated  that 
after  the  adjournmeut  he,  a(  the  defendant's  request,  saw  and 
employed  Mir.  Taylor,  a  lawyer,  to  try  the  cause  for  hen  iShe 
desired  him  to  get  Mr.  Taylor,  or  some  other,  m^n,  to  attei^^ 
and  agireed  to.  proyide  a  cpnveyanee^and  furnish  a  n^an  to  work 
in  his  stead  while  he  was  gone,  which  she  accordingly  did» 
The  justice  overruled  thie  challenge,  aq^  aCtor  a  trial  op  the  mer* 
its  there  w^.  a  verdict  and  judgment  for  the  defendant,  which 
jiulgtnent  the  commQU  pleas jreversed  on  certiorari; 

/  Taylory  for  the  plajbtiff  in  ei;ror, 

Za  ^,  WeU<^s  far  the  defenda^^t  ii)  erroi^ 

Jbwett,  J,  The  challenge  to  the  array  was  for  principalt 
cause,  and;  the  question  presented  for  our  determination  ia, 
wf^iether  it  was  properly  oveir^led.  It  is  highly  in^rta^(t 
to  the  due.  administration  of  justice,  that  every  trial  should 
be  fair  and  impartial :  and  to  attain  this  end  it  is  obvious  that 
jurors  must  be  indi^tent  betw:een  th^  pajrties  litigants  Thia 
cannot  well  be  expected]  unless  the  officer  whose  dqty  it  is  to 
select  them  is  free  fi;oni  bias  or  pfirtiality.  The  law  presume^ 
that  the  attorney  or  counsellor  of  a  party  isi  not  thps  free  from 
bias,  and  therefore  holds  it  a  good  grpund  of  challenge  to  the 
array,  that  the  attorney  of  one  of  the  parties  happens  to  be  the 
man  who  returns  the  jury.  {Baylis  v.  Lucas^  Cotpper,  112.) 
Formerly  it  was  provided  by  statute,  {I  R.  JU  399,  i  27,  and 
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Laws  of  1804,  291,  §  26,)  that  no  constable  serving  the  original 
or  jury  process  in  any  cause,  should  be  permitted  to  appear 
and  advocate  for  either  party. 

The  case  of  Watkina  v.  Weaver^  (10  John.  107,)  was  this-^ 
Weaver  sued  Watkins  before  a  justice.  Aaron  Burnett  appeared 
as  the  attorney  for  the  plaintiff  and  put  in  his  declaration.  Issue 
was  joined  and  trial  by  jury  demanded  by  Burnett  as  the  attor- 
ney for  the  plaintiff  and  being  a  constable,  he  asked  permission 
of  the  defendant,  who  knew  it  was  contrary  to  the  statute,  to 
summon  the  jury.  The  defendant  consented,  and  the  justice 
entered  such  consent  in  his  minutes.  Burnett  summoned  the 
jury.  At  the  trial  the  defendant  challenged  the  array  because 
Burnett,  who  acted  as  attorney  for  the  plaintiff  had  summoned 
the  jury.  The  justice  overruled  the  challenge  on  the  ground 
of  the  previous  consent  This  court,  on  certiorari,  held  that 
when  a  constable  appears  as  the  attorney  of  the  plaintiff,  he  can- 
not serve  the  venire  for  a  jury,  and  that  it  is  a  cause  of  challenge 
to  the  array,  when  a  jury  has  been  summoned  by  a  constable 
who  acts  as  the  advocate  of  the  party :  but  as  the  party  in  that 
case  had  previously  consented  that  the  constable  might  serve  the 
venire,  they  held  that  he  could  not  afterwards  challenge  the  array 
on  that  ground.  It  is  supposed  by  the  counsel  for  the  defendant 
in  error,  that  this  case  proves  that  the  challenge  in  the  case  be- 
fore the  court  was  well  taken.  I  am  inclined  to  think  otherwise. 
It  seems  to  me  that  the  legislature  has  virtually  permitted  a  con- 
stable who  serves  the  original  or  jury  process,  to  act  strictly  in 
the  character  of  an  attorney  for  either  party  in  any  stage  or  pro- 
ceeding in  a  cause  before  a  justice,  except  upon  the  trial  of  the 
cause.{a)  If  this  be  so,  the  service  of  the  jury  process  by  such 
constable  would  not  be  a  good  ground  of  principal  challenge  to 
the  array.  It  is  enacted  (2  R.  S.  233,  { 44,)  that  "  a  party  au- 
thorized to  appear  by  attorney  may  appoint  any  person  to  act  as 
such  attorney ;  but  the  constable  who  served  either  the  original 


(a)  See  Phitmeff  y.  EarU,  (9  John,  352 ;)  and  KiitU  t.  Baker,  (id.  354.)  Thf 
former  statute  seems  to  haye  receiyed  the  same  constructioQ  as  that  which  the  court 
giye  to  the  present  one. 
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or  jury  process  in  the  cause,  shall  not  appear  and  advocate  foi 
either  party  at  the  trial,  but  may  act  as  attorney  in  any  other 
stage  or  proceeding  in  the  caused 

This  construction  is.  I  think,  strengthened  by  the  case  of 
Wakeman  v.  Sprague^  (7  Ccwen^  720.)  There  this  court  held 
that  it  was  not  a  good  ground  of  principal  challenge  at  the  cir- 
cuit, that  the  clerk  of  the  circuit  was  attorney  for  a  party,  and 
was  so  at  the  time  of  drawing,  making  and  arranging  the  pan- 
Del,  on  the  ground  that  the  legislature  had  provided  that  the 
clerks  of  the  circuit  might  practise  as  attorney  in  this  court. 
So  in  the  case  of  a  constable,  the  law  allows  the  officer  who 
serves  either  the  original  or  jury  process  in  the  case,  to  act  as  the 
attorney  for  either  party  in  any  other  stage  or  proceeding  in  the 
cause  except  to  appear  and  advocate  for  either  party  at  the  trial. 
The  mere  fact  then,  that  the  constable  appeared  for  the  defen- 
dant and  put  in  the  plea  of  the  general  issue,  did  not,  as  I  think, 
disqualify  him  from  serving  the  jury  process,  or  furnish  good 
cause  of  principal  challenge  to  the  array.  The  right  of  chal- 
lenge to  the  array  still  remains  for  any  abuse  by  the  constable 
in  selecting  the  jury ,-  and  with  this  guard  there  is  good  reason 
to  think  that  the  legislature  supposed  there  would  be  no  danger 
in  allowing  a  constable  to  serve  the  venire,  he  being  prohibited 
from  acting  for  either  party  on  the  trial.  There  is  no  ground 
for  belief  that  the  constable  who  summoned  the  jury  was  guilty 
of  any  abuse  in  the  discharge  of  that  duty,  or  that  he  had  any 
partiality  or  preference  for  either  party  over  the  other. 

The  constable,  at  the  request  of  the  defendant,  called  on  and 
engaged  an  attorney  to  assist  her  on  the  trial.  This  he  did  as 
her  agent,  not  from  motives  of  friendship  or  partial  feeling  in 
her  behalf,  but  merely  as  a  matter  of  business  upon  being  com- 
pensated for  his  time,  and  it  did  not,  in  my  opinion,  render  him 
incompetent  to  serve  the  venire. 

The  judgment  of  the  common  pleas  muM  be  reversed,  and 
that  of  the  justice  affirmed. 

Bronson,  Ch.  J.  concurred 
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Beardsley,  J.  dissented — ^holding  that  the  challenge  to  t}ie 
array  was  well  taken,  and  should  not  have  been  orerruled. 

Judgment  reversed.(J) 

(h)  Affirmed  in  the  court  for  the  correction  of  errors,  Dec.  1846. 


The  People  vs.  Patne. 

An  Indiotment  for  selfing  lottery  tickets  must  describe  the  lotteiy  as  one  set  on  foot 
far  the  purpoBe  of  diapo§ing  ofpn^perty,  according  to  the  terms  pf  §  27|  (1  R.  S, 
665.) 

A  lotteiy  which  does  not  invoWe  the  determination  of  anj  right  to  property  is  not 
iUegal. 

Indictment  for  selling  lottery  tickets,  found  in  the  Albajiy 
oyer  and  terminer,  and  sent  into  the  mayor's  court,  where  the 
defendant  demurred  to  the  indictment.  There  were  four  counts, 
fox  selling  a  ticket,  a  quarter  of  a  ticket,  a  paper  purporting  to 
be  a  quarter  of  a  ticket,  and  for  bartering  a  paper  purporting  to 
be  a  quarter  of  a  ticket  in  a  certain  lottery  not  authorized  by  the 
laws  of  this  state.  None  of  the  counts  stated  for  what  purpose 
the  lottery  was  opened  or  made.  The  mayor's  court  gave  judg- 
ment for  the  defendant  on  the  demurrer ;  and  the  people  bring 
error. 

E.  C.  Litchfieldj  (di;5tnqt  attorney)  for  the  people 

•  •  •  •  ^ 

^  O.  Wheaion  ^  S.  Sfevens^  for  the  defendant  ' 

Bp  the  C&urt,  Bronson,  Ch.  J.  The  question  is»  ouhetlier  the 
indictment  should  not  have  stated  the  object  or  purpi  sc  for  which 
the  lottery  was  made  or  carried  on.  The  27th  section  of  the  stat- 
ute against  raffling  and  lotteries,  (1  J?.  S.  666,)  provides,  that  ^  no 
person,  unauthorized  by  special  laws  for  that  purpose^  shall^ 
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withiQ  this  statCi  open,  set  ou  foot,  carry  on,  promote,  or  draw, 
publicly  cr  privately,  auy  lottery,  game,  or  device  of  chance  of 
aqy  natoie  or  kind  whatsoever,  or  by  whatever  name  it  may  be 
called, /or  the  purpose  of  exposing^  setting  to  sale,  or  disposing 
of  any  houses,  lands,  tenements,  or  real  estate,  or  any  money, 
goods,  or  things  in  actionJ'.  The  SSth  section  prohibits  the 
publishing  an  account  "  of  any  such  illegal  lottery,  game  or  de- 
vice." Then  comes  the  29th  section,  upon  which  this  indict: 
ment  was  framed.  It,  provides,  that  no  person  shall  vend,  sell 
or  barter  any  ticket,  or  part  or  share  of  a  ticket,  or  any  paper  or 
instrument  purporting  to  be  a  ticket,  or  part  of  a  ticket,  "of  any 
such  lottery,  device  or  game  of  chance,  not  es^pressly  avihoYized 
by  laipJ'  By  the  words  ''  such  illegal"  in  the  28th  section,  and 
''such"  in  the  29tfa,  we  are,  I  think,  referred  to  the  27th  section 
for  a  description  of  the  prohibited  lottery;  and  to  the  whole  of[ 
the  description  contained  in  that  section.  The  lottery  must  not 
only  be  opened,  or  carried  on  by  an  "  unauthorized"  person ;  but 
it  must  be  done  "  for  the  purpose  of  exposing,  setting  to  sale,  or 
disposing"  of  some  kind  of  property.  The  reference  cannot  be 
restricted  to  "  unauthorized"  lotteries,  without  entirely  rejecting 
the  word  "  such"  in  the  29th  section.  That  we  are  not  at  lib- 
erty to  do.  A  statute  must,  if  poiBsible,  be  so  construed  as  to 
give  effect  to  all  the  words  which  it  contains ;  and  that  can  be 
done  without  difficulty  in  this  instance. 

The  district  attorney  in  his  able  argument  reads  the  word 
".lottery"  in  the  27th  section,  without  any  qualification  in  rela* 
tion  to  "  the  .purpose"  to  be  accomplished  by  it ;  and  restricts 
that  qualification  to  a  -'game  or  device  of  chance."  But  in 
grammatical  construction,  the  lottery,  as  well  as  the  game  or 
device,  must  be  for  the  purpose  of  disposing  of  some  kind  of 
property.  And  such  must  have  been  the  intention  of  the  legis- 
lature. The  object  was,  to  prevent  gambling,  or  gaming  for 
some  valuable  thing ;  and  not  to  punish  a  lottery  made  or  drawn 
for  mere  amusement :  or  the  determination  by  lot  of  some  matter 
involving  no  right  of  property.  The  class  to  which  a  senator 
belongs,  which  fixes  the  duration  of  his  office,  is  sometimes  de- 
termined by  lot ;  and  so  of  a  justice  of  the  peace.    And  there  is 
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an  annual  lottery  in  the  Assembly,  for  the  purpose  of  determin- 
ing what  seat  each  member  shall  occupy.  It  is  tme  that  the 
word  "lottery"  is  not  often  used  in  such  a  sense;  nor  to  desig- 
nate any  innocent  amusement;  and  Webster  defines  it — ^''a 
scheme  for  the  distribution  ofpriies  by  chance,  or  the  distribu- 
tion itself;"  and  he  gives  no  other  definition,  except  ''allot- 
ment," which  he  says  is  "  not  used."  But  the  first  definition 
given  by  Johnson  is, ''  a  game  of  chance :"  which  is  not  indict- 
able, unless  it  is  played  for  some  wager  or  stakes.  If  the  word 
lottery  does  not  necessarily  include  the  idea  of  a  disposition  of 
property  by  chance  or  lot,  there  was  then  the  same  reason  for 
specifying  "  the  purpose"  when  speaking  of  a  lottery,  as  there 
was  when  speaking  of  a  ''game  or  device  of  chance;"  and  the 
legislature  has  so  used  the  qualifying  words  that  they  evidently 
apply  alike  to  both  classes  of  cases. 

It  is  said  that  the  reference  in  the  29th  section  may  be  to  the 
26th,  which  declares  every  unauthorized  lottery  a  common  and 
public  nuisance,  without  saying  any  thing  concerning  the  pur- 
pose for  which  the  lottery  was  made.  But  the  different  branches 
of  this  law  must  be  construed  together ;  and  when  we  see 
by  one  section  that  the  legislature  only  intended  to  suppress  and 
punish  gambling  lotteries,  general  words  in  another  section 
must  be  read  and  understood  with  a  like  qualification. 

As  none  of  the  counts  allege  that  the  lottery  was  opened  &c. 
"  for  the  purpose  of  exposing,  setting  to  sale  or  disposing"  of 
money,  or  any  other  valuable  thing,  the  indictment  cannot  be 
supported. 

Judgment  affirmed 
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It  is  generaHy,  bat  not  always  sofficient,  in  an  indictment  for  a  miidemeanur  oreate^ 
by  Btatate,  to  describe  the  offence  in  the  words  of  the  statute. 

In  an  indictment  for  setting  on  foot  a  lottery,  contrary  to  1  it.  5.  665,  §  97»  it  is 
essential  to  specify  the  purpose  for  which  the  lottery  was  made,  that  being  a  part 
of  the  statute  description  of  the  offence. 

Bot  a  general  statement  of  the  purpose  for  which  the  lotteiy  was  made  is  not  enough. 
Some  further  description  must  be  given,  where  it  is  practicable  to  do  so. 

Such  a  degree  of  certainty  is  necessary  in  the  description  of  the  oftnce,  as  that  the 
defendant  may  not  be  indicted  for  one  thing  and  tried  for  another,  that  he  may 
know  what  crime  he  is  called  upon  to  answer,  that  the  jury  may  deliver  an  intel- 
ligible verdict,  that  the  court  may  render  the  proper  judgment,  and  that  the  defen- 
dant may  with  proper  averments  plead  the  judgment  in  bar  of  another  prosecution 
for  the  same  ofience. 

But  if  a  particular  fact  which  is  matter  of  description  and  not  vital  to  the  aoonsatiao 
cannot  be  ascertained,  tha  indictment  will  be  good  if  it  state  that  such  fkct  is 
unknown  to  the  grand  jury. 

Accordingly  held,  that  a  count  in  an  indictment  which  stated  that  the  defendant 
nnlawfolly  &c.  did  tet  on  foot  a  eortain  lottery  for  tkopwrpooeofexporiHgurt^ 
money  to  abide  the  drawing  ofoueh  lottery,  he  being  unauthoriMed  ^,  without 
other  matter  of  description,  was  bad. 

And  a  count  in  a  similar  form,  with  an  additional  averment  that  the  ntuno  of  the 
lottery  was  unknown  to  the  grand  jury,  was  held  bad. 

Rut  a  count  in  the  same  form,  with  an  averment  that  a  more  particular  deoeription 
of  the  lottery  was  unknown  to  the  grand  jury,  was  held  sufficient 

The  amount  of  the  lottery  is  not  necessary  in  determining  the  nature  or  degree  of  the 
offence,  but  only  in  fixing  the  amount  of  the  fine :  and  where  such  amount  cannot 
be  ascertained,  the  sum  of  $2500  is  prescribed  as  a  limit  beyond  which  the  court 
cannot  impose  a  fine. 

Therefore,  an  indictment  for  setting  on  foot  an  illegal  lottery  need  not  state  the 
amount  for  which  such  lottery  was  made,  or  that  such  amount  could  not  be 
ascertained. 

Where  a  court  of  review  reverses  a  judgment  for  error  in  the  record.  It  must  generally 
render  such  a  judgment  as  the  court  below  ought  to  have  rendered. 

But  if  a  wrong  judgment  be  given  againot  a  defendant^  which  is  reversed  on  error, 
the  court  of  review  can  neither  give  a  new  judgment,  nor  send  the  proceedings 
back  to  the  court  below  for  a  proper  judgment,  unless  the  case  be  presented  by 
bin  ai  exceptions,  when  a  eentrs  de  novo  may  be  awarded.    Per  Bronson,  C.  J. 

Where  the  defendant  demurred  to  an  indictment  for  a  misdemeanor  in  the  court 
below,  and  judgment  was  there  given  againtt  tho  people,  which  was  here 
reversed  on  error,  held  that  this  court  must  render  a  final  judgment  for  the  people 
on  the  demurrer,  and  pass  sentence  on  the  defendant ;  and  that  he  could  net  be 
permitted  to  withdraw  the  demurrer  and  plead. 
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The  eoort  helow  conld  not  have  permitted  him  to  plead  alter  determinin gr  the  de* 
maner  against  him.    Semble,    Per  Bronbon,  C.  J. 

Error  to  Albany  mayor's  court  The  substance  of  the  indict- 
ment, after  giving  time,  place,  &c.  was,  that  the  defendant  un- 
lawfully^ maliciously  and  advisedly  did  set  on  foot  a  certain 
lottery,  for  the  purpose  of  exposing  certain  mon^y  to  abide  the 
drawing  in  such  lottery,  he  the  said  defendant  being  unautho- 
rized Sec,,  against  the  form  of  the  statute,  &c.  Second  county 
that  the  defendant,  being  unauthorized  &c.,  did  publicly  carry, 
on  a  certain  lottery  (a  more  particular  description  of  which  said 
lottery  is  to  the  jurors  aforesaid  unknown)  for  the  purpose  of 
exposing  money,  against  the  form  of  the  statute,  &c.  Third 
count,  that  the  defendant  privately  did  carry  on  a  lottery  for  the 
purpose  of  exposing  money,  he  being  unauthorized  &c.  Fourth 
count,  that  the  defendant  did  open  a  certain  lottery  (the  name 
of  which  said  lottery  is  to  the  jurors  aforesaid  unknown)  for  the 
purpose  of  disposing  of  money  by  such  lottery,  he  being  unau^ 
thorized  d^.  P{fth  count,  that  the  defendant  did  carry  on,  a 
certain  game  of  chance  (the  nature  of  which  said  game  is  to  the 
jurors  aforesaid  unkilown)  for  the  purpose  of  exposing  money  to 
abide  the  result  of  such  game,  he  being  unauthorized  &c.  The 
defendant  demurred  to  the  indictment,  and  the  court  below^gaye 
judgment  in  his  favor.    The  people  bring  error, 

E.  C,  Litchfield,  (district  attorney,)  for  the  people,  stated  and 
argued  the  following  propositions,  in  support  of  which  he  refer- 
red to  the  authorities  noticed  in  the  opinion  of  the  court.  1.  In 
indictments  for  offences  created  by  statute,  it  is  sufficient,  to 
describe  the  offence  in  the  words  of  the  statute,  as  has  been  done 
in  the  several  counts  of  this  indictment.  2.  Upon  reversing  the 
judgment  of  the  mayor's  court,  this  court  should  render  a  final 
judgment  operating  as  a  conviction,  and  should  proceed  to.  sen- 
tence the  defendant. 

jH.  O.  Wheaton,  for  the  defendant.  1.  The  indictment  is 
defective  in  not  statin?  the  amount  fcr  which  the  lottery  was 
made,  or  averring  that  such  amount  c^uld  not  be  ascertained* 
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;i  Archb.  Cr.  PL  ed.  1835,  pp.  51,  64 ;  2  East.  P.  C.  661,  ch. 
le,  §  88 ;  The  King  v.  Walker,  3  Camp.  264.)  2.  The  sev- 
eral counts  in  the  indictment  are  bad  for  want  of  a  precise  state- 
ment and  particular  description  of  the  offences  intended  to  be 
proved.  {Rex  v.  Qibbs,  Sir.  497 ;  Rex  v.  How,  id.  699 ;  3  J  /. 
Marsh.  136 ;  Stark.  Cr.  PL  97.)  3.  The  second  and  thifd 
counts  are  bad  for  not  sufficiently  stating  the  purpose  for  which 
the  lottery  was  carried  on.  4.  The  court  below,  according  to 
the  settled  practice  in  civil  cases,  would  have  permitted  the 
defendant  to  plead  after  overruling  the  demurrer,  and  as  this 
court  is  to  give  the  same  judgment  which  the  court  below  should 
have  given,  that  order  should  be  made  here  if  the  judgment  of 
the  mayor's  court  is  reversed. 

By  the  Cottrt,  Bronson,  Ch.  J.  This  indictment  was  framed 
cipon  the  27th  section  of  the  lottery  act,  which  provides,  that  no 
unauthorized  person  shall  open,  set  on  foot,  carry  on,  promote 
or  draw,  publicly  or  privately,  any  lottery,  game,  or  device  of 
chance,  for  the  purpose  of  exposing,  setting  to  sale,  or  disposing 
of  any  houses,  lands,  tenements  or  real  estate,  or  any  money, 
goods  or  things  in  action.  (1  R.  S.  665.)  The  objections  taken 
to  the  indictment  are,  that  it  is  not  sufficiently  certain ;  and  that 
no  oifence  is  charged  in  either  of  the  counts. 

It  is  a  general,  though  not  universal  rule,  that  in  indictments 
for  offences  created  by  statute — particularly  misdemeanors — it  is 
sufficient  to  charge  or  describe  the  offence  in  the  words  of  the 
statute.  {The  U.  S.  v.  MillSf  7  Peters,  142;  The  U.  S.v. 
La  Coste,  2  Mason  129,  141 ;  The  State  v.  Temple,  3  Fairf. 
214 ;  Commonwealth  v.  Daniels,  2  Virg,  Cos.  402 ;  State  v. 
Stanton,  1  Iredell  N,  Car.  424 ;  The  U.  S.  v.  Lancaster,  2 
McLean,  431 ;  Rex  v.  Pemberton,  2  Burr.  1035.)  The  rule 
has  been  applied  without  reserve  where  the  charge  was  that  of 
being  concerned  in  an  illegal  lottery.  In  the  Commonwealth  v, 
Clapp,  (5  Pick.  41,)  the  indictment  was  for  advertising  tickets, 
and  it  charged  that  the  defendant  did  advertise  in  a  certain 
newspaper,  (fcc,  "  lottery  tickets,  and  parts  of  lottery  tickets,  for 
sale  in  lotteries  not  authorized  by  the  laws  of  said  common- 
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wealth :"  and  after  conviction,  a  motion  in  arrest  of  judgment 
was  overruled.  A  motion  for  a  new  trial  and  in  arrest  was  also 
overruled  in  the  Commonwealth  v.  Hooper^  (5  Pick.  42,)  where 
it  was  held,  that  in  an  information  for  advertising,  it  was  not 
necessary  to  allege  by  name,  nor  was  it  necessary  on  the  trial 
to  prove  what  kind  of  lottery  tickets  the  defendant  adver- 
tised. In  the  Commonwealth  v.  Johnson^  ( Thatcher  Cr.  Cas, 
284,)  the  indictment  was  for  selling ;  and  it  was  held  not  to  be 
necessary  to  give  the  name  of  the  lottery ;  nor  to  set  forth  the 
tenor  of  the  ticket.  But  the  indictment  alleged  that  the  ticket 
was  kept  and  retained  by  the  purchaser,  ''so  that  the  jurors  can- 
not set  forth  its  tenor  or  substance."  And  in  a  state  where  there 
was  no  authorized  lottery,  an  indictment  was  adjudged  suffi- 
cient on  demurrer,  which  merely  alleged,  that  the  defendant  sold 
a  quarter  part  of  a  ticket  in  a  certain  lottery,  without  giving  any 
description  whatever  either  of  the  ticket,  or  the  lottery.  ( The 
State  V.  Folletj  6  K  H.  63.)  The  court  went  upon  the  ground 
that  as  there  could  be  no  ticket  in  any  lottery  which  would  not 
be  within  the  prohibition  of  the  statute,  it  would  be  mere  sur- 
plusage to  describe  in  the  indictment,  either  the  ticket  or  the 
lottery.  With  us,  however,  it  is  necessary  to  specify  the  pur- 
pose for  which  the  lottery  was  made,  because  that  is  a  part  of 
the  statute  description  of  the  offence.  {The  People  v.  Payne^ 
ante,  p,  88.)  That  specification  has  been  made  in  all  the  counts 
of  this  indictment. 

In  Cohens  v.  Virginia,  (6  Wheat.  264,)  the  information  was 
for  selling  tickets,  and  the  name  of  the  lottery,  and  the  place 
where  it  was  to  be  drawn,  were  stated  ;  but  beyond  that,  there 
was  no  description  whatever,  either  of  the  tickets  or  the  lottery. 
{See  also  Davis'  Precedents,  162,  and  note.)  In  Freleigh  v.  TTie 
State,  (8  Missouri,  606,)  it  was  held  to  be  enough,  in  an  indict- 
ment for  selling,  to  say,  "  a  certain  lottery  ticket,"  without  giv- 
ing either  its  tenor  or  purport.  But  the  indictment  mentioned 
the  name  of  the  lottery ;  and  alleged  that  the  ticket  was  kept  by 
the  purchaser,  so  that  the  jurors  could  not  set  forth  the  sub- 
stance of  it. 

Since  1833,  all  lotteries  for  the  disposition  of  money  or  prop- 
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erty,  have  been  alike  illegal  in  this  state.  ( Tke  People  t.  Stur^ 
devani,  23  Wend.  418.)  And  if  we  follow  what  has  been 
adjudged  elsewhere,  it  would  be  sufficient  to  state  such  facts  as 
show  the  lottery  to  be  illegal.  Still,  I  think  the  indictment 
should  go  beyond  a  general  statement  of  the  purpose  for  which 
the  lottery  was  made,  and  give  some  further  description  of  it, 
where  it  is  practicable  to  do  so.  It  is  a  general  rule  that  there 
should  be  such  certainty  of  description  as  will  identify  the  of- 
fence, so  that  the  party  may  not  be  indicted  for  one  thing,  and 
tried  for  another.  Certainty  is  also  required,  to  the  end  that  the 
defendant  may  know  what  crime  he  is  called  upon  to  answer ; 
that  the  jury  maybe  able  to  deliver  an  intelligible  verdict,  and 
the  court  to  render  the  proper  judgment :  and  finally,  that  the 
defendant  may  be  able  to  plead  his  conviction  or  acquittal  in  bar 
of  another  prosecution  for  the  same  offence.  But  this  rule  must 
not  be  carried  so  far  as  to  furnish  a  shield  from  punishment, 
where  it  is  plain  that  a  crime  has  been  committed :  and  there- 
fore, the  indicting  jurors  are  allowed  to  state,  that  a  particular 
fact,  not  vital  to  the  accusation,  is  to  them  unknown.  (2  East. 
C  L.  661 ;  Thomas?  case,  id.  781 ;  Res  v.  Walker,  3  Camp. 
264 ;  The  U.  S.  v.  La  Caste,  2  Mason,  129.)  When  the  sub- 
stance of  the  offence  is  set  out  in  the  indictment,  and  the  jurors 
only  omit  some  matter  of  mere  description  which  they  could 
not  ascertain,  there  can  be  no  great  danger  that  any  wrong  will  be 
done  to  the  defendant.  He  will  know  well  enough  how  to 
plead,  and  what  is  to  be  tried :  and  should  he  be  a  second  time 
charged  with  the  same  offence,  the  former  acquittal  or  convic- 
tion may,  without  difficulty,  be  pleaded  in  bar.  What  may  be 
wanting  in  the  record  of  the  first  trial  to  show  the  identity  of 
the  two  accusations,  can  be  made  up  by  averment.  An  aver- 
ment of  identity  is  always  necessary,  both  in  civil  and  criminal 
cases,  where  a  former  trial  is  pleaded  in  bar :  and  when  prop- 
erly pleaded,  it  is  enough  to  show  by  the  record,  that  the  plead- 
ings were  such  in  the  first  case  that  the  same  matter  might  have 
come  directly  in  question  on  the  trial ;  and  then  to  show  by 
extrinsic  evidence  that  it  did,  in  fact,  so  come  in  question  on 
that  trial. 
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Now  to  apply  what  has  been  said  :  All  the  counts  in  jhis  in- 
dictment, which  are  based  upon  a  lottery,  state  the  purpose  for 
which  the  lottery  was  made  in  the  words  of  the  statute ;  and 
that  is  enough  to  show  that  it  was  an  illegal  lottery.  The  counts 
also  follow  the  statute  in  severally  stating  what  was  done  by  the 
defendant,  to  wit :  that  he  did  "  set  on  loot,"  "  carry  on,"  and 
"  open"  a  certain  lottery ;  and  are  in  this  respect  sufficient. 
Neither  of  the  counts  contains  any  description  of  the  lottery,  be- 
yond a  general  statement  of  the  purpose  for  which  it  was  made : 
and  in  the  first  and  third  counts,  no  reason  is  assigned  why  a 
more  particular  description  was  not  given.  I  think  those  two 
counts  bad.  In  the  fourth  count  it  is  only  stated,  that  the  name 
of  the  lottery  was  unknown  to  the  jurors,  which,  I  think,  is  not 
enough.  For  aught  that  appears,  the  jurors  may  have  known 
other  things  concerning  the  lottery,  of  more  importance  than 
the  name,  if  it  had  one ;  and  particularly,  how  much  money  was 
to  be  disposed  of  by  the  lottery.  But  the  second  count  has  the 
words — "  a  more  particular  description  of  which  said  lottery  is 
to  the  jurors  aforesaid  unknown  ;"  and  with  that  averment,  I 
think  the  count  sufficient.  It  is  not  without  some  difficulty  that 
I  have  arrived  at  this  conclusion  ;  and  it  is  quite  possible  that  I 
should  not  have  reached  it,  but  for  the  decisions  in  other  states 
concerning  lotteries ;  some  of  which  go  still  further,  and  hold 
that  the  count  would  be  sufficient  without  any  such  averment. 

The  section  on  which  this  indictment  was  framed  declares, 
that  the  offender,  "on  conviction,  shall  be  subject  to  a  fine  equal 
to  the  amount  of  the  whole  sum  or  value  for  which  such  lottery^ 
game  or  device  was  made;  and  if  such  amount  cannot  be  ascer- 
tained, then  to  a  fine  of  two  thousand  five  hundred  dollars,  or 
to  imprisonment  not  exceeding  two  years,  or  to  both,  in  the  dis- 
cretion of  the  court."  It  has  been  urged,  that  this  provision  ren- 
dered it  indispensable  to  state  in  the  indictment  the  sum  or  value 
for  which  the  lottery  was  made.  But  this  is  not  a  case  where  a 
certain  value  is  essential  to  constitute  the  offence.  {Rex.  v. 
Forst/ih,  Riiss.  ^  Ryan.  Cr.  Cos,  274 ;  Archb,  Cr.  PL  94,  ed. 
of  1840.)  The  lottery  is  alike  illegal  whether  it  be  made  for  a 
great  or  a  small  amount.    Nor  is  it  like  a  charge  of  larceny, 
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"where  value  determines  the  degree  of  crime ;  and  sometimes 
affeots  the  place  and  mode  of  trial.  Here  the  sum  or  value  goes 
neither  to  the  nature  nor  degree  of  crime.  It  is  only  a  matter  to 
be  taken  into  consideration  in  fixing  the  punishment ;  and  may, 
like  other  matters  in  aggravation  and  mitigation,  be  inquired  into 
by  affidavit.  The  legislature  evidently  supposed  there  might  be 
a  conviction  without  stating  the  amount  in  the  indictment ;  for 
they  declared  what  the  fine  should  be  where  the  amount  could 
not  be  ascertained. 

It  was  said  on  the  argument,  that  upon  conviction,  the  fine 
must  either  be  the  whole  sum  or  value  for  which  the  lottery 
was  made,  or  the  sum  of  two  thousand  five  hundred  dollars. 
But  we  do  not  so  understand  the  statute.  Those  sums  limit  the 
extent  of  the  fine ;  but  do  not  take  away  the  discretion  of  the 
court  to  impose  one  of  a  less  amount. 

We  are  of  opinion  that  the  second  count  is  sufficient;  and  as 
the  demurrer  goes  to  the  whole  indictment,  it  is  not  necessary  to 
inquire  whether  the  fiflh  count,  which  is  upon  a  "  game  of 
chance,''  can  be  supported.  It  is  enough  that  there  is  one  good 
count.  The  judgment  of  the  court  below  must  be  reversed ; 
and  judgment  must  be  rendered  for  the  people  on  the  demurrer. 
When  a  judgment  is  reversed  for  error  in  the  record,  the  court 
of  review,  as  a  general  rule,  renders  such  judgment  as  should 
have  been  given  by  the  court  below.  {Close  v.  Stuart,  4  WenJ. 
95 ;  Dunham  v.  Simmons,  5  Hill,  507 ;  Gildart  v.  Gladstone, 
12  Ea^t,  668 ;  Philips  v.  Bury,  1  Ld.  Raym,  5 ;  Bac,  Abr^ 
Error,  2.)  But  if  a  wrong  judgment  be  given  against  a  defen- 
dant, which  is  reversed  on  error,  the  court  of  review  can  neither 
give  a  new  judgment  against  him,  nor  send  the  case  back  to  the 
court  below  for  a  proper  judgment.  {The  King  v.  Bourne,  7 
Adol,  ^  Ellis,  58;  Shepherd  v.  Commonwealth,  2  Mete.  419  p 
Christian  v.  Commonwealth,  5  id.  530 ;  The  King  v.  Ellis,  5 
Bam.  ^  Cress.  395 ;  Philips  v.  Bury,  1  Ld.  Raym.  5.)  A  ve- 
nire de  novo  may,  however,  be  awarded  where  the  judgment  is 
reversed  on  a  bill  of  exceptions.  In  this  case  the  defendant 
demurred  in  the  court  below,  and  on  reversing  the  judgment, 
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there  can  be  no  doubt  but  that  judgment  must  be  rendered 
against  him  on  the  demurrer. 

In  criminal  cases,  the  defbtidant  can  have  (tie  same  advantage 
of  any  defect  in  the  Indictment  by  motion  in  arrest  of  judgment, 
as  he  could  obtain  by  demurring ;  and  when  the  judgment  has 
been  given  against  him  on  demurrer,  the  courts  have  not  been 
disposed  to  allow  him  to  withdraw  the  demurrer  and  plead.  In 
favorem  vitcB  it  has  been  allowed  in  capital  cases.  But  this  is 
only  a  misdemeanor ;  and  in  such  cases  it  is  doubtful  whether 
the  favor  should  ever  be  granted.  (2  Hawk,  P.  C.  c.  31,  §  7, 
CtirwoodCs  ed, ;  2  Hale's  P.  C,  257 ;  The  King  v.  Gibson^  8 
East^  107;  Evans  v.  The  Commonwealth^  3  Mete,  453;  Re- 
gina  V.  Goddard,  2  Ld.  Raym,  920 ;  The  King  v.  Taylor^  3 
B,  Sr  C.  502;  1  Chit,  C,  L,  141,  2,  ed,  1819;  1  Stark,  Cr,  PI 
315 ;  Archh,  Cr,  PI,  81,  ed.  of  '40 ;  4  Black,  Com,  334.)  But 
if  it  may  be  granted  by  the  court  of  original  jurisdiction  on 
overruling  the  defendant's  demurrer,  that  does  not  prove  that 
the  same  thing  can  be  done  by  a  court  of  review,  on  a  writ  of 
terror.  There  is  no  precedent  for  it ;  and  we  do  not  feel  at  lib- 
-erty  to  make  one.  Judgment  teversed,  and  judgment  for  the 
people  on  demurrer.(a) 

(a)  At  a  sabseqn^nt  term,  the  district  attorney,  ptirsuant  to  notice  to  the  defen- 
dant, moved  for  sentence  a^inst  him.  Sieten»,  for  the  defendant,  objected  that  as 
corporal  punishment  might  be  inflicted  the  defendant  ought  to  be  present,  and  referred 
to  1  Chitty^s  Cr,  LaWt  695,  andctuea  cited  in  note  (6.)  Curia.  It  is  not  necessary 
because  there  is  a  discretion  to  sentence  a  defendant  to,  corporal  punishment  that 
he  should  be  present.  The  rule  is  that  such  a  sentence  shall  not  be  imposed  m  his 
absence.  As  the  sentence  in  this  case  will  be  a  fine  merely,  the  defendant  need  not 
be  brought' into  court  {Son  y.  The  People,  13  Wend.  344;  The  People  y.  Win- 
ehell,  7  Cowen,  525 ;  1  Chit,  C,  L.  695,  note  c)  The  defendant  was  loen  (enteooed 
Id  pay  a  fine. 
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An  indiQlment  for  mXUng  lotterj  tickets  need  not  set  out  the  tickets  sold 

And  it  is  not  necessary  in  such  an  indictment  to  give  the  names  of  the  persons  to 

whom  the  tickets  were  sold,  it  heing  alleged  that  their  names  were  unknawn  lo 

the  jniors. 

Error  to  Albany  mayor's  court,  where  the  defendant  was 
indicted.  The  substance  of  the  charge  in  the  first  count  of  the 
indictment  was,  that  the  defendant  did  vend,  and  sell,  and  furnish 
to  divers  persons  unknown  to  the  jurors  aforesaid,  tickets  and 
ports  of  tickets,  and  papers  puifporting  to  be  tickets  and  parts  of 
tickets,  of  a  certain  lottery  for  tlie  purpose  of  exposing  money, 
(the  name  of  which  said  lottery,  and  a  more  particular  descrip- 
tion of  which,  is  unknown  to  the  jurors  aforesaid ;)  and  which 
lottery  was  not  expressly  authorized  by  law ;  and  did  then  and 
there,  in  pursuance  of  such  vending,  and  sale,  and  furnishing, 
deliver  to  the  said  divers  persons  unknown  to  the  jurors  afore- 
said, ten  tickets,  ten  h^lf  tickets,  and  ten  quarter  tickets  in  said 
lottery,  agaiiist  the  form  of  the  statute,  &c.  There  were  eight 
other  counts.  The  defendant  demurred  to  the  whole  indictment,  ' 
and  the  court  gave  judgment  in  his  favor.  The  people  bring 
error. 

E.  C  Liiehfield,  (district  attorney,)  for  the  people^ 

H,  G.  Wheaton,  for  the  defendant,  insisted  that  tlie  indict- 
ment was  bad  for  not  setting  out  the  tenor  of  the  tickets  which 
the  defendant  was  charged  with  selling  and  (or  not  stating  to 
whom  they  were  sold. 

By  the  Courts  Bronson,  Ch.  J.  The  iSrst  count  is  framed 
on  the  29th  section  of  the  lottery  act,  which  extends  to  furnish- 
ing, as  well  as  vending  and  selling  tickets ;  and  to  papers  and 
instruments  purporting  to  be  tickets,  or  parts  or  shares  of  tickets, 
as  well  as  to  tickets,  and  parts  and  shares  of  tickets.  (1  R.  S. 
666.)    The  count  shows  that  the  lottery  was  made  for  an  illegal 
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purpose,  and  a  sufficient  reason  is  assigned  for  not  giving  a  more 
particular  description  of  it.  ( The  People  v.  Taylor^  ante,  p.  91.) 
The  ticket  or  tickets  need  not  be  set  out.  In  the  cases  to  which 
we  have  been  referred  where  it  is  necessary  to  set  out  the  tenor 
of  the  instrument,  as  in  indictments  for  forgery  and  counterfeit- 
ing, for  libels  and  threatening  letters,  the  writing  constitutes  the 
gist  of  the  offence.  But  it  is  not  so  where  the  defendant  is 
charged  with  the  sale  of  a  lottery  ticket.  That  is  more  like  lar- 
ceny of  a  written  instrument,  where  the  indictment  need  not  set 
forth  either  the  tenor  or  purport  of  the  writing.  A  general  de- 
scription is  sufficient.  And  besides,  a  ticket  need  not  be  in  the 
form  of  a  written  contract  or  engagement.  It  may  be  any  sign, 
symbol  or  memorandum  of  the  holder's  interest  in  the  lottery. 
{See  Commonwealth  v.  Chubb,  6  Randolph,  Va.  715 ;  Com- 
monwealth V.  Pollard,  Thatch.  Cr.  Cas.  280.)  I  think  it  would 
be  unnecessary  in  any  case  arising  under  our  statute  to  set  out 
the  ticket. 

The  count  is  good  without  giving  the  names  of  the  persons  to 
whom  the  tickets  were  sold — ^it  being  alleged  that  their  names 
were  unknown  to  the  jurors.  ( The  People  v.  Adams,  17  Wend. 
475 ;  The  State  v.  Hunger,  15  Verm.  Rep.  290 ;  The  State  v. 
Stucky,  2  Blackf.  Ind.  289 ;  State  v.  Maxwell,  5  id.  230;  But- 
ler Y.  The  State,  id.  280.  And  see  2  East.  C  L.  651, 781 ;  Res 
V.  Walker,  3  Camp.  264 ;  The  U.  S.  v.  La  Coste,  2  Mason,  129.) 
Only  one  offence  is  charged  in  the  count,  or  can  be  proved  un- 
der it  ( The  People  v.  Adam^f  17  Wend.  478 ;  771^  State  v. 
Cottle,  15  Maine,  473.)  As  this  count  is  good,  it  is  not  neces- 
sary to  examine  the  others.  Judgment  reversed,  and  judgment 
for  the  people  on  demurrer. 


NEW-YORK,  MAY,  1S46.  JQl 

Tbe  People  v.  Jacluon. 


The  People  vs,  Jackson. 

rhe  keeping  of  a  common  gamins^  house  is  indictable  at  common  law,  on  acoomit  of 

its  tendency  to  bring  together  disorderly  persons,  to  promote  immorality  and  to  lead 

to  breaches  of  the  peace.    Per  BaoNSOH,  C  J. 
Bat  an  indictment  only  alleging  that  the  defendant  kept  a  common  gaming  house, 

without  stating  what  was  transacted  there,  would  not,  it  seems,  be  sufficient    Per 

Bronsom,  C.  J 
rhe  keeping  of  a  room  or  place  for  the  sale  of  tickets  in  lotteries  not  antfaorixed  by 

law  is  not  indictable. 
And  where  an  indictment  charged  the  defendant  with  keying  a  certain  common 

gaming  house,  in  which  he  sold  and  furnished  tickets  in  lotteries  unauthorized  by 

law,  to  divers  permns,  it  was  held  not  to  set  forth  an  indictable  ofience. 

Error  to  Albany  mayor's  court.  The  defendant  was  indict- 
ed in  the  Albany  oyer  and  terminer,  and  the  indictment  was 
sent  into  the  mayor's  court.  The  first  count  charged  that  the 
defendant  on  the  1st  of  May,  1843,  and  on  divers  other  days  and 
times  &c.  with  force  and  arms,  at  &c,  unlawfully  did  keep  and 
maintain  a  certain  room  and  plttce  for  the  sale  of  tickets  in 
lotteries  not  authorized  by  any  law  of  th6  state  of  New- York, 
situate  in  the  city  of  Albany  aforesaid,  to'  the  great  damage  and 
commoti  nuisance  of  all  the  good  people  of  the  state,  and  against 
the  peace  of  the  people  and  their  dignity.  Second  count,  that 
the  defendant  did  keep  and  maintain  a  certain  common,  ill" 
governed  and  disorderly  room  for  the  sale  of  tickets  in  certain 
lotteries  unauthorized  by  law ;  and  in  said  room  for  his  own 
lucre  and  gain  did  sell  to  divers  persons,  as  well  men  as  women, 
certain  tickets  of  and  in  certain  lotteries,  which  said  lotteries 
were  not  authorized  by  law,  to  the  great  damage  and  common 
nuisance  of  all  the  good  people,  &c.  Third  count,  that  the  de- 
fendant a  certain  common  gaming  house  there  situate,  for  his 
own  lucre  and  gain,  unlawfully  and  unjustly  did  keep  and 
maintain;  and  in  the  said  last  mentioned  gaming  house  cer/atVt 
tickets  in  lotteries  unauthorized  by  law  did  furnish  and  sell  to 
divers  persons  (whose  names  are  to  the  jurors  aforesaid  unknown) 
to  the  great  damage  and  common  nuisance  of  the  good  people^ 
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&c.    The  defendant  demurred  to  the  indictment ;  and  the  court 
below  gave  judgment  in  hisfaror.    The  people  bring  error. 

E.  C.  LUchfield,  (district  attorney,)  for  the  people. 


V  6r.  Wkeaton^  for  the  defeddant 

By  the  Court,  Bronson,  Ch.  J.  We  have  not  enacted  the 
statute  33  H.  8,  c.  9,  i  1 1,  against  gaming  houses,  {See  1  Hawk. 
P.  C.  721,  Curwood^s  ed.)  Still,  I  have  no  doubt  that  the  keep- 
ing of  a  common  gaming  house  is  indictable  at  the  common  law. 
( The  King  v.  Rogier,  IB.  ^  C.  272 ;  The  People  v.  Ser- 
geani,  8  Cowen,  139.)  It  is  illegal,  because  it  draws  together' 
evil  disposed  persons ;  encourages  excessive  gaming,  idleness, 
cheating  and  other  cornipt  practices ;  and  tends  to  public  disor- 
der. Nothing  is  more  likely  to  happen  at  such  places  than 
breaches  of  the  public  peace.  (1  Hawk.  P.  C.  693,  §  &;  Roscoe  Cr. 
Ev.  663,  ed  of  '3$ ;  1  Russ.  on  Cr.  299,  ed.  of  '36 ;  3  ChU.  Cr. 
L.  673,  notey  ed.  of  '19 ;  Arch.  Cr.  PL  600,  ed.  of  '40.)  But  it 
is  not  so  of  a  house  or  room,  for  the  illegal  sale  of  lottery  tickets. 
Men  do  not  congregate  at  such  places.  On  the  contrary,  they 
go  in  one  at  a.  time,  and  the  business  is  transacted  behind 
screens  and  in  corners,  where  there  is  no  witness.  There  is 
enough  of  evil  in  it ;  but  no  tendency  to  breaches  of  the  public 
peace.  It  is  true  that  an  unauthorized  lottery  is  a  public  nuis- 
ance. (1  R.  S.  €65,  §  26.)  But  a  place  for  the  sale  of  tickets  is 
not  a  lottery.  Keeping  an  office  or  other  place  for  registering 
tickets  in  an  unauthorized  lottery  is  expressly  forbidden ;  (§34;) 
but  there  is  no  prohibition  against  keeping  an  office  or  place  for 
the  sale  of  tickets.  I  see  no  principle  on  which  the  first  count 
can  be  supported. 

The  third  count  charges,  that  the  defendant  kept  a  common 
gaming  house ;  but  it  tells  what  the  jurors  meant  by  a  gaming 
house ;  to  wit,  a  place  where  tickets  in  unauthorized  lotteries 
were  sold.  There  is  no  precedent  for  such  a  count.  But  it  is 
said  that  the  last  part  of  the  cognt  may  be  rejected  ;  and  then 
Uie  charge  will  be  that  the  defendant  kept  a  cominon  gaming 
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house.  There  are  some  dida  in  the  books,  to  the  effect  that 
such  a  general  charge  would  be  eoough.  {The  King  v.  Ro- 
gier^  1  B.^C.  272,  per  Holroj/d^  J. ;  Canifnonwealih  v.  Pray^ 
13  Pick.  359,  per  Jiforton^  J.  And  see  The  Kvig  v.  Dixon^ 
10  Mod^  335 ;  Rex  v.  Mason,  2  Leach^  548.)  The  precedeota 
ore  the  other  way.  They  go  beyond  the  general  charge,  and 
allege  that  the  defendant  did  cause  apd  procure  divers  idle  and 
evil  disposed  persons  to  frequent  the  house,  and  play  at  illegaA 
games,  <S^, ;  and  sometimes,  disturbances  and  breaches  of  the 
peace  are  added.  {Archb.  Cr.  PL  600 ;  3  Chit.  Cr.  L.  673,  4.) 
I  do  not  think  the  general  charge  would  be  enough  in  an  in- 
dictment at  the  common  law.  But  if  we  assume  that  it  would, 
still,  this  count  cannot  be  supported ;  for  it  does  not  stop  with 
the  general  allegation,  but  goes  on  to  tell  what  was  meant  by  it. 
The  second  count  charges  the  keeping  of  an  ill-governed  and 
disorderly  room  for  the  sgle  of  tickets.  The  pleader  has  sub- 
stituted the  sale  of  tickets  for  such  things  as  are  usually  done  in 
bawdy  houses.    This  count  is  worse  than  the  others. 

Judgment  affirmed. 


Lewis  vs.  Miner. 

flM  Vmng  pmxij  to  a  bet  or  w«ger  wlip,  aAer  the  event  i$  known,  hat  paid  or  do* 
livered  to  the  winner  the  money  or  property  staked,  may  Boatain  an  action  to 
recover  it  back.    Per  BaoNsoN,  C.  J. 

Bat  where  the  stake  which  was  won  waa  an  article  of  personal  property,  which  the 
loser  retained  in  his  poaseaaion,  and  when  the  event  was  determined  against  bim, 
purchased  it  of  the  winner  and  paid  hhn  fur  it  in  mpney,  and  then  sued  him  for  it 
in  trover,  treatinj;  the  sale  to  himself  as  a  conversion  by  the  defendant,  held  that 
he  could  not  recover. 

Whether,  if  the  suit  had  been  for  the  money  paid  upon  tho  purchase,  he  could  hava 
recovered,  quer§. 

T^RHoii  to  Madison  C.  P.    Miner  sued  I^ewis  before  a  justice 
of  the  peace,  and  declared  in  trover  for  a  cutter ;  and  the  case 
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was  this :  In  the  fall  of  1844,  the  parties  each  owned  a  cutter 
and  bet  the  cutters  one  against  the  other  on  the  result  of  the  then 
approaching  presidential  election  in  Madison  county.  The  bet 
was  made  at  Morrisville,  where  the  defendant's  cutter  tfien  was. 
The  plaintiff's  cutter  was  at  DeRuyter.  The  one  which  should 
lose  was  to  deliver  his  cutter  after  the  election.  The  defendant 
won  the  wager.  It  was  further  proved  that  the  parties  met  at 
Morrisville  after  the  election,  and  the  defendant  sold  the  cutter — 
the  one  which  the  plaintiff  had  staked — to  the  plaintiff  for  $15, 
which  sum  the  plaintiff  paid.  The  defendant  asked  $18  for  the 
cutter,  and  the  plaintiff  offered  $15 ;  and  the  defendant  finally 
accepted  the  plaintiff's  offer,  saying  it  would  cost  him  $3  to  go 
to  DeRuyter  and  get  the  cutter.  It  was  also  proved  that  the 
defendant  said,  after  the  election,  that  he  had  won  the  bet,  and 
had  sold  the  cutter  to  the  plaintiff  for  $15.  The  cutter  was 
worth  about  $25.  The  defendant  moved  for  a  nonsuit,  which 
was  refused,  and  the  justice  gave  judgment  for  the  plaintiff  for 
$23,74  damages.  On  certiorari,  the  C.  P.  affirmed  the  judg- 
ment.   The  defendant  brings  error. 

N.  Poote,  for  the  plaintiff  in  error. 

D.  Braum,  for  the  defendant  in  error. 

By  the  Courts  Bronson,  Ch.  J.  With  the  exception  of  con- 
tracts of  insurance,  bottomry  and  respondentia,  all  wagers  made 
to  depend  upon  any  lot,  chance,  casualty,  or  unknown  or  contin- 
gent event,  are  unlawful :  and  all  contracts  for  and  on  account 
of  any  money,  property,  or  thing  in  action,  which  may  be  wa- 
gered, bet,  or  staked,  are  void.  If  the  money  or  property  has 
been  paid,  delivered  or  deposited,  the  owner  may  sue  for,  and 
recover  it,  whether  the  wager  has  been  lost  or  not.  {I  R.  S. 
662,  §  8  to  10.)  The  statute  extends  to  cases  where  the  money 
or  property  is  paid  or  delivered  after  the  wager  or  game  has 
been  decided,  as  well  as  to  those  where  the  money  or  property 
was  deposited  beforehand  with  a  stakeholder.  Both  classes  of 
cases  are  equally  within  the  language  of  the  statute ;  and  they 
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arc  also  withia  the  mischief  which  the  legislature  intended  to 
suppress.  It  is  a  common  thing  that  the  money  or  property  is 
not  paid  or  delivered  until  after  the  game  or  bet  has  been  deci- 
ded ;  and  to  hold  that  the  loser  cannot  recover  in  such  a  case, 
would  gq  very  far  towards  defeating  the  policy  of  the  statute. 
It  is  true,  that  by  the  payment  or  delivery,  the  party  consents  to 
part  with  his  property;  and  at  the  common  law  he  would  have 
no  remedy  to  recover  it.  But  the  statute  nullifies  the  consent, 
and  gives  him  a  remedy  by  action. 

Although  the  agreement  to  game  or  wager  is  void,  the  subse- 
quent delivery  of  the  property  cannot  be  regarded  as  a  voluntary 
gift.  It  is  a  payment  made  in  pursuance  of  an  illegal  contract; 
and,  upon  principles  of  public  policy,  the  legislature  has  provi- 
ded that  the  money  or  property  may  be  recovered  back. 

Thus  far  I  see  no  difficulty  in  the  plaintiff's  case.  But  there 
is  an  objection  which  cannot,  I  think,  be  got  over.  There  is  no 
proof  that  the  plaintiff's  cutter  was  ever  delivered  to  the  defen- 
dant, or  that  he  has  had  it  in  his  possession  or  under  his  control 
for  a  sincrle  moment.  All  the  evidence  tends  to  a  different  con- 
elusion.  The  plaintiff  had  the  possession  at  the  time  the  bet 
was  made,  and  he  has  had  it  ever  since.  How  then,  can  he 
maintain  this  action  of  trover  ?  The  argument  is,  that  the  sale 
of  the  cutter  by  the  defendant  was  a  wrongful  act,  which  affords 
sufficient  evidence  of  a  conversion  of  the  property  to  enable  the 
plaintiff  to  maintain  this  action.  That  might,  perhaps,  be  so, 
if  the  sale  had  been  made  to  a  third  person  ;  though  in  that  case, 
the  plaintiff  would  not  be  entitled  to  recover  the  full  value  of 
the  property,  so  long  as  his  possession  and  enjoyment  remained 
wholly  undisturbed.  But  here,  the  sale  was  made  to  the  plain- 
tiff. He  was  a  party  to  the  transaction,  and  cannot  complain 
that  it  was  a  wrongful  act.  The  sale  was  made  with  the  plain- 
tifi^s  consent  and  approbation  ;  and  still  more — at  his  request ; 
and  he  cannot  now  turn  round  and  say  it  was  a  tort,  upon  which 
he  can  found  an  action  of  trover.  Whatever  a  man  may  do  with 
my  property — whether  he  sell  or  pledge  it,  or  dash  it  in  pieces — 
if  he  have  my  full  consent  at  the  time,  I  cannot  afterwards  treat 
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him  as  a  wrongdoer.    The  principle  is  so  plain  that  it  needs 
only  to  be  mentioned.. 

The  statute  does  not  come  to  the  plaintiff's  aid  upon  this  point. 
That  only  relieves  him  from -the  consequences  of  a  consent  in- 
volved in  the  delivery  of  the  property.  Here,  there  has  been  no 
delivery.  If  the  contact  of  purchase  and  sale  was  void  under 
the  eighth  section  of  the  statute,  it  was  void  as  to  both  parties, 
and  in  toto.  If  the  consent  of  the  vendee  was  a  nullity,  so  also 
was  the  consent  of  the  vendor.  In  short,  there  was  no  sale.  If 
there  was  no  §ale,  then  there  is  nothing  which  looks  like  a  con- 
version of  the  property.  And  if  there  was  a  sale,  it  was  made 
with  the  full  consent  of  the  plaintiff;  and  he  cannot  turn  it  into 
a  tort,  and  maintain  trover. 

I  have  considered  the  transaction  between  the  parties  after  the 
election,  as  it  is  spoken  of  in  the  case.  It  is  called  a  sale ;  but 
it  might  as  well  have  received  another  name.  By  the  original 
agreement,  the  property  was  not  to  be  delivered  until  after  the 
election.  When  that  event  had  passed,  the  parties  met  and 
agreed  that  the  defendant  had  won,  and  the  plaintiff  had  lost  the 
wager.  The  question  then  was,  whether  the  cutter  should  be 
delivered  to  the  defendant,  or  whether  he  should  relinquish  his 
claim  upon  it  for  a  sum  of  nK)ney.  The  latter  course  was 
agreed  on  by  the  parties,  and  the  plaintiff  paid  $16,  and  kept  bis 
cutter.  He  has  never  parted  with  the  property,  nor  has  the  de- 
fondant  ever  had  it,  for  a  single  moment.  This  is  only  another 
mode  of  showing  that  this  action  of  trover  cannot  be  supported. 
Whether  the  plaintiff  can  recover  the  fifteen  dollars,  in  an  action 
for  money  had  and  received  to  his  use,  is  a  question  which  need 
not  now  be  considered. 

Judgments  reversed* 
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Peck  vs.  Briggs  &  Canfield. 

MoDej  knowingly  lent  to  be  naed  in  bettia^^or  gualng  cannot  ba  Baeovored  from  tha 
borrower.    Per  BRORioir,  C.  J. 

But  where  one  borrowed  money  to  bet  on  an  election,  and  deposited  it  with  the  lander 
aa  a  stakeholder  and  lost  the  bet,  and  the  stakeholder  paid  it  to  the  winner  on  bia 
afrreeingr  to  return  it  in  case  the  loser  who  had  borrowed  it  would  not  repay  it ; 
held  that  such  agreement  was  net  against  the  policy  of  the  statotc,  but  was  binding. 

And  where  tha  winner,  after  receiving  the  n|oney  as  above  stated,  agreed  that  if  tha 
stakeholdef  wocdd  aoe  the  loser  for  the  money  which  he  had  borrowed  and  staked} 
and  should  fail  to  recover,  he  (the  winner)  wonld,  in  addition  to  returning  the 
money,  pay  the  costs  of  the  suit ;  ^Id  that  this  also  was  a  valid  agreement,  and 
not  in  conflict  with  the  terms  or  policy  of  the  statute. 

Error  to  Dutchess  G.  P.  Briggs  &  Canfield  sued  Peck 
before  a  justice,  and  the  cause  went  to  the  C.  P.  by  appeal.  The 
declaration  contained  the  money  counts,  and  a  special  count. 
Tlie  case  was  this:  In  September,  1840,  the  defendant  and^ne 
Smith  Tompkins  were  at  the  store  of  the  plaintiffs,  and  made  a 
bet  of  $10  of  a  side  on  the  then  pending  presidential  election. 
The  defendant  and  Tompkins  each  borrowed  $10  of  the  plain- 
tiffs for  the  purpose  of  staking  it  on  the  election  ;  and  the  money 
was  then  placed  in  the  hands  of  the  plaintiff  Briggs  as  the 
stakeholder.  Tompkins  lost  the  wager,  and  the  defendant  called 
for  the  money.  Briggs  hesitated ,  about  giving  it  up,  fearing 
that  Tompkins  would  not  pay  the  $10  he  had  borrowed  of  the 
plaintiffs;  but  he  finally  paid  over  the  money  to  the  defendant, 
on  his  agreeing  to  refund  it  if  Tompkins  objected,  or  should 
refuse  to  pay.  Tompkins  refused  to  pay,  and  the  plaintiffs 
called  on  the  defendant  for  the  $10.  The  defendant  said  the 
plaintiffs  could  compel  Tompkins  to  pay  the  money,  and  desired 
them  to  sue  Tompkins  for  it ;  and  the  defendant  agreed  that  if 
the  suit  failed,  he  would  pay  the  plaintiffs  the  $10,  and  all  the 
costs  and  expenses  of  the  suit.  The  plaintiffs  then  sued  Tomp- 
kins before  a  justice,  and  recovered  the  $10 ;  but  the  judgment 
was  afterwards  reversed ;  and  the  plaintiffs  paid  $40  for  the 
costs  of  the  suit.  This  action  was  brought  to  recover  the  $10 
and  the  $40 ;  and  the  C.  P.  held  that  the  plaintiff  could  recover. 
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There  was  a  verdict  for  $52,81,  and  judgment  for  the  plaiutifi^ 
The  defendant  brings  error  on  a  bill  of  exceptions. 

R.  Peck,  for  the  plaintiff  in  error. 

A.  L.  Pinney,  for  the  defendants  in  error. 

By  the  Court,  Bronson,  Ch.  J.  The  statute  of  9  Ann  c.  14, 
which  has  been  re-enacted  in  this  state,  (1  R.  L,  152  ;  \  R,S. 
663,  §  16 ;)  made  void  all  securities  given  for  money  won  at 
play,  or  for  the  repayment  of  money  knowingly  lent  or  advanced 
for  gaming  or  betting ;  but  it  did  not  annul  the  contract :  and  it 
was  therefore  held  that  money  lent  to  game  with,  or  to  pay  a 
gaming  debt,  might  be  recovered  from  the  borrower.  {Barjeau 
V.  Walmsley,  2  Stra.  1249 ;  Robinson  v.  Bland,  2  Burr,  1077 ; 
1  TF.  Black.  R.  234,  260,  S.  C, ;  Alcinbrook  v.  Hall,  2  Wils. 
309  ;  Wettenhall  v.  Wood,  1  Esp,  18.)  But  the  present  statute 
goes  further  than  the  9  Ann  c.  14,  and  declares,  that"  all  wagers, 
bets,  or  stakes  made  to  depend  upon  any  race,  or  upon  any 
gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty,  or 
unknown  or  contingent  event  whatever,  shall  be  unlawful :" 
audit  is  added,  that  "all  contracts  for  or  on  account  of  any 
money  or  property,  or  thing  in  action  so  wagered,  bet  or  staked, 
shall  be  void."  (1  R.  S.  662,  §  8.)  If  the  money  or  property 
has  been  paid,  delivered  or  deposited,  it  may  be  recovered  back 
from  the  winner,  and  whether  the  wager  be  lost  or  not;  and  it 
may  be  recovered  from  the  stakeholder,  notwithstanding  he  may 
have  paid  it  over  to  the  winner.  (§  9.)  Since  the  passing  of 
ihfs  statute,  I  do  not  see  how  money  knowingly  lent  for  the 
purpose  of  belting  or  gaming  can  be  recovered  from  the  borrower. 

But  that  does  not  decide  this  case.  The  plaintiffs  are  not 
suing  to  recover  the  ten  dollars  which  they  loaned  to  the  defen- 
dant for  the  purpose  of  enabling  him  to  make  the  bet.  They 
seek  to  recall  the  amount  which  was  deposited  by  Tompkins, 
and  which  was  paid  over  to  the  defendant  on  the  ground  that 
he  had  won  the  wager;  and  on  his  agreement  to  refund  the 
money  in  case  Tompkins  should  not  approve  of  the  payment 
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Bo  far  as  relates  to  the  money  thus  paid  over  to  the  defendant  as 
a  w'nner,  the  action  is  not  against  the  policy  of  the  statute ;  but 
the  reverse.  It  disaffirms  the  wager,  and  advances  the  policy 
of  the  law. 

Let  us  now  see  how  the  plaintiffs  stand  in  relation  to  the 
other  branch  of  their  claim.  It  will  be  proper  here  to  notice  the 
rights  of  the  parties  as  they  stood  before  the  money  was  paid 
over.  And  in  the  first  place,  although  the  defendant  had  won 
the  wager,  he  had  no  legal  title  to  the  money.  If  paid  to  him, 
it  migltt  be  recovered  back.  The  plaintiffs  could  not  recover 
from  Tompkins  the  money  which  they  loaned  him  to  make  the 
bet^  because  it  was  loaned  for  an  unlawful  purpose.  But  Tomp- 
kins could  not  recover  from  thetn,  because  he  had  not  in  fact 
paid  the  money.  ThQ  plaintiffs  were  therefore  safe.  The  amount 
which  they  had  loaned,  was  in  the  hands  of  Briggs  as  a  stake- 
holder, and  no  one  could  recover  it  from  him.  In  this  state  of 
things  the  defendant  applied  for  and  received  the  money,  on  a 
promise  to  refund  it  in  case  Tompkins  should  not  approve  of 
the  payment.  And  when  Tompkins  refused  to  ratify  the  pay- 
ment, the  defendant  requested  the  plaintiffs  to  sue  Tompkins  for 
the  ten  dollars  which  be  had  borrowed,. and  promised  to  repay 
the  money  in  case  the  suit  failed ;  and  also  to  indemnify  the 
plaintiffs  against  the  costs  and  expenses  of  the  litigation.  The 
promise  was  based  upon  a  sufficient  consideration,  and  I  see  no 
reason  why  its  performance  should  not  be  enforced  by  action. 
The  defendant  has  got  ten  dollars  of  the  plaintiffs'  money,  and 
has  induced  them  to  expend  forty  dollars  more  for  his  benefit. 
His  promise  to  refund  the  money  and  indemnify  the  plaintiffs 
did  not  contravene  either  the  letter  or  spirit  of  the  gaming  act ; 
and  the  court  below  was  right  in  holding  him  bound  by  the 
engagement. 

It  is  then  said,  that  the  agreement  about  the  suit  against 
Tompkins  was  void  on  the  ground  of  maintenance.  In  the  late 
revision  of  the  laws,  nothing  was  left  of  the  old  doctrine  of 
maintenance,  beyond  a  prohibition  against  taking  a  conveyance 
of  lands  in  suit,  buying  or  selling  pretended  titles,  and  conspira- 
cies falsely  to  move  or  maintain  suits.     (2  R.  S,  691,  i  6  io8] 
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Moti  V.  Small,  20  Wend.  212 ;  22  id.  403,  S.  G  in  error.)    I 
see  DO  color  for  the  argument  that  this  case  is  within  the  statute. 


Judgment  affirmed. 


Washburn  t;^.  Cooke. 

Malice  ia  implied  from  the  making^  of  a  danderous  charge,  or  a  libellous  pilMioatioin 

Bat  if  it  appear  that  the  wordi  were  spokeDi  or  the  piibtication  made,  upon  a  juii 
oeeasian,  the  communication  is  pririleged,  and  ezpren  malice  must  be  shown  m 
order  to  maintain  an  action. 

Classes  of  privileged  communications  enumerated.    Per  BaoKSON,  C.  J. 

Where  a  sherifl^  having  levied  upon  certain  cattle  which  were  subsequently  driven 
away,  emptoyed  the  defendanti  a  student  at  law,  to  ascertain  the  facts  and  advise 
him  what  to  do,  who  afterwards  wrote  to  the  sheriff  that  he  had  ascertained  that 
the  plaintiff  had  been  seen  driving  off  the  cattle,  and  he  had  no  doubt  bat  that  the 
taking  wae  felonious,  and  advised  him  to  prosecute  the  plaintiff  for  larceny ;  held 
a  privileged  communication  for  which  an  action  would  not  lie  without  proof  of 
actual  malice. 

Action  for  libel,  tried  at  the  Otsego  circuit,  in  September^ 
/844.  The  plaintiff  proved  that  he  usually  went  by  the  name 
of  Nelson  Washburn ;  that  he  lives  in  Butternuts;  and  was, and 
for  several  years  past  had  been,  a  cattle  drover :  that  the  defen- 
dant resides  at  Oneonta,  and  is  a  student  at  law ;  and  that  Amos 
Winsor,  the  sheriff  of  the  county,  resides  at  Cooperstown.  He 
fiirther  proved  that  some  cattle,  upon  which  the  sheriff  had  made 
a  levy,  had  been  driven  off  in  the  summer  of  1843.  The  plain- 
tiff then  gave  in  evidence  a  letter  written  by  the  defendant,  and 
directed  on  the  outside  to  "  Amos  Winsor,  Esq.,  Cooperstown ;" 
which  letter  was  as  follows : — 

"  Oneonta,  Saturday  Morn. 
Dear  Sfr, — Mr.  Doolittle  and  myself  have  just  returned  from 
Otego,  and  succeeded  in  finding  two  or  three  ploughs,  one 
grindstone,  one  two  horse  wagon,  a  good  plate  stove,  and  one 
chain,  all  of  which  is  in  safe  keeping,  and  advertised  to  be  sold 
on  the  24th  instant.    We  have  advertised,  in  addition,  1  one 
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horse  wagon,  and  1  one  horse  harness.  Hoag  has  just  hove  in, 
and  socceeded  in  tracing  the  cattle  and  one  horse,  which  passed 
through  the  turnpike  gate,  two  miles  this  side  of  Gilbertsville, 
Saturday  morning  at  half  past  one  o'clock.  The  woman  at  the 
gate  house  noticed  the  cattle  particularly,  and  knew  the  persons 
that  were  driving  them^  being  Nelson  Washburn  and  David 
Nash,  the  one-armed  man.  Hoag  thinks  the  cattle  have  gone  to 
Philadelphia,  and  that  they  will  meet  John  Blakely  there,  and 
says  you  had  better  go  by  rail-road  and  water  to  Philadelphia 
and  Westchester,  where  the  cattle  probably  are,  yourself,  as  you, 
he  thinks,  can  do  the  business  better  than  himself.  There  can 
be  no  doubt  about  the  cattle  havinor  gone  that  way,  nor  any 
doubt  that  Nelson  Washburn  and  David  Nash  were  the  persons 
that  drove  them  through  the  gate,  although  Washburn  is  now 
at  home,  and  probably  sent  Nash  on  with  the  horse  and  cattle 
alone,  with  directions  where  to  drive  them.  Hoag  thinks  you 
can  easily  find  them,  and  that  you  will  most  likely  meet  old  John 
on  the  route  at  some  place.  I  think  so  too,  although  I  think 
you  could  do  a  very  fair  business  by  arresting  Washburn  and 
Nash  for  stealing,  as  there  can  be'  no  doubt  bilt  that  the  cattle 
were  feloniously  taken.  I  throw  out  these  hints  in  a  hurry. 
You  will  do  as  you  think  best.  Write  me  if  you  desire  me  to 
execute  any  particular  business.  I  will  keep  my  eye  ahead  and 
let  you  know  all  that  I  can  discover.    In  haste, 

Woodbury  R.  Cooke." 

The  letter  was  received  by  Sheriff  Winsor  in  August,  1843, 
who  showed  it  to  his  attorney  and  counsel,  and  to  no  one  else. 
The  letter  was  afterwards  thrown  aside  as  waste  paper,  and  was 
found  in  an  out  house  on  the  sheriff's  premises,  and  this  suit, 
and  another  in  favor  of  Nash,  were  afterwards  commenced 
against  the  defendant. 

The  defendant  offered  to  prove  that  he  was  employed  by  the 
sheriff  to  ascertain  the  facts,  and  inform  him ;  and  to  counsel 
and  advise  the  sheriff  what  course  he  thought  best  to  pursue. 
The  plaintiff  objected  ;  and  the  judge,  after  ascertaining  that 
the  defendant  was  not  an  attorney  or  counsellor  at  law,  rejected 
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the  evidence.  The  judge  charged  the  jury  that  the  letter  was 
libellous,  and  not  a  privileged  communication;  and  that  leing 
libellous,  the  law  implies  malice  so  as  to  sustain  the  action ;  but 
the  amount  of  damages  was  exclusively  a  question  for  the  jury. 
The  jury  found  a  verdict  for  the  plaintiif  for  ^51  damages. 
The  defendant  moves  for  a  new  trial  on  a  case. 

K  HiUf  Jr.  for  the  defendant,  cited  3  John.  180 ;  1  Tl  it 
110;  3  id.  61;  4  jB.  ^  C.  247;  1  Camp.  267,  269,  note; 
7  Car.  (y  Payne,  680 ;  5  id.  543 ;  8  id.  234 ;  2  Moody  &.  Rob. 
20 ;  1  Denio,  41 ;  2  SiarL  Ev.  630  to  634,  ed.  of  '42 ;  Ham. 
N.  P.  292,  and  note  {m) ;  Bull.  N.  P.  8. 

R,  W.  Peckham,  for  the  plaintiff. 

liff  the  Court,  Bronson,  Ch.  J.  If  the  letter  was  not  a 
privileged  communication! — if  there  was  notliing  in  the  occasion 
of  writing  it  to  distinguish  this  from  the  ordinary  case  of  making 
a  slanderous  charge  against  another — the  judge  was  clearly  right 
in  his  instruction  to  the  jury.  In  the  common  case  of  a  libel- 
lous publication,  or  the  use  of  slanderous  words,  the  charge  of 
malice  in  the  declaration  calls  for  no  proof  on  the  part  of  the 
plaintiff,  beyond  what  may  be  inferred  from  the  injurious  nature 
of  the  accusation.  The  principle  fs  a  broad  one.  In  all  cases 
where  a  man  intentionally  does  a  wrongful  act,  without  just 
cause  or  excuse,  the  law  implies  a  malicious  intent  towards  the 
party  who  may  be  injured;  and  that  is  so,  even  though  tlie 
wrongdoer  may  not  have  known  at  the  time  on  whom  the  blow 
would  fall.  But  in  actions  for  defamation,  if  it  appear  that  the 
defendant  had  some  just  occasion  for  speaking  of  the  plaintiJOf, 
malice  is  not  a  necessary  inference  from  what,  under  other  cir- 
cumstances, would  be  a  slanderous  charge ;  and  it  will  often  be 
necessary  for  the  plaintiff  to  give  other  evidence  of  a  malicious 
intent.  There  may  be  many  of  these  privileged  communica* 
tions ;  as  where  the  charge  is^  made  in  giving  the  character  of  a 
servant ;  or  in  a  regular  course  of  discipline  between  members 
of  the  same  church ;  in  answering  an  itiquiry  concerning  the 
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solvency  o^  a  tradesman,  or  banker ;  or  where  the  communica- 
tion was  confidential,  between  persons  having  a  common  inter- 
est in  the  subject  to  which  it  relates.  In  these,  and  other  cases 
of  the  same  nature,  the  general  rule  is,  that  malice  is  not  to  bo 
infen^  from  the  publication  alone.  The  plaintiff  must  go  fur 
ther,  and  show  that  the  defendant  was  governed  by  a  bad  mo- 
tive :  that  he  did  not  act  in  good  faith,  but  took  advantage  of  the 
occasion  to  injure  the  plaintiff  in  his  character  or  standing. 
These  principles  are  sufficiently  exemplified  in  the  cases  cited  by 
tl^e  defendant's  counsel. 

In  this  case,  it  may  be  collected  from  the  evidence  given,  and 
that  which  was  offered  and  rejected,  that  the  sheriff  had  made 
a  levy  upon  certain  cattle,  which  had  afterwards  been  wrong- 
Ailly  driven  away,  in  consequence  of  which  the  sheriff  was 
likely  to  suffer  damage :  that  the  sheriff  thereupon  employed  the 
defendant  to  ascertain  and  inform  him  of  the  facts  in  relation  to 
the  wrong  which  had  been  done,  and  to  advise  what  course  it 
was  best  to  pursue:  and  that  the  defendant  wrote  the  letter  in 
question  to  his  employer,  concerning  the  subject  matter  of  his 
employment.  It  was  the  communication  of  an  agent  to  his 
principal,  touching  the  business  of  his  agency,  and  not  going  be- 
yond it.  The  charge  of  larceny,  of  which  the  plaintiff  com* 
plains,  was  directly  pertinent  to  the  matter  in  hand;  and  I  think 
the  letter  must  be  regarded  as  a  privileged  communication. 
The  occasion  upon  which  it  was  written  sufficiently  rebuts  the 
inference  of  malice,  which,  under  other  circumstances,  would 
have  arisen  from  the  injurious  nature  of  the  charge.  In  such  a 
case,  although  there  may  be  no  proof  of  the  truth  of  the  accusa- 
tion, and  even  though  it  may  be  shown  to  be  false,  the  jury  are 
not  to  render  a  verdict  for  the  plaintiff  as  a  matter  of  course. 
They  must  first  be  satisfied,  on  looking  at  the  whole  case,  that 
the  defendant  did  not  act  honestly  and  in  good  faith,  but  in- 
tended to  do  a  wanton  injury  to  the  plaintiff. 

Although  the  defendant  was  neither  an  attorney  nor  coun- 
sellor at  law,  he  may  have  been  quite  competent  to  ascertain 
the  facts  concerning  the  driving  off  of  the  cattle,  and  to  ex- 
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press  an  opinion  upon  the  question  whether  the  taking  was 
felonious. 

it  follows  from  what  has  been  said,  that  the  evidence  offered 
by  the  defendant  should  not  have  been  rejected. 

New  trial  granted. 


Williams  i^.  Larkxk  and  another. 

Whdre  an  altaraticm  of  flohool  diitricts  made  by  the  proper  offlceiB  affected  three 
dlstriotfly  and  the  tnutees  of  two  of  the  districts  consented  to  the  alteration,  bat 
the  trustees  of  the  other  district  did  not  consent ;  held  that  the  alteration  took 
effisct  immediately  as  to  those  districts  whose  trustees  consented,  notwithstandiD^r 
the  proTisions  of  1  R.  8. 471,  §  S2,  requiring  notice  and  the  lapse  of  three  monthn 
before  an  alteration  takes  effect,  where  the  trustees  do  not  consent 

Where  the  notice  of  a  special  district  school  meeting  stated  that  it  was  to  be  held 
**  for  the  purpose  of  buying  or  building  a  school  house,'*  and  a  tax  was  Toted 
to  purchase  a  school  house  already  built ;  held  sufficient,  and  that  the  tax  was 
legal. 

It  is  not  necessary  ibr  th6  district  meeting  to  designate  a  site  for  a  school  house 
belbre  laying  a  tax.    Per  Bronbor,  C.  J. 

A  tax  voted  to  pay  for  a  school  house  already  purchased,  is  a  sufficient  designation 
of  the  site. 

It  is  not  a  good  oljection  to  a  tax  to  pay  for  a  school  house,  that  the  title  to  the 
property  had  not  been  acquired ;  but  the  trustees  ought  not  to  pay  out  the  modey 
until  they  obtain  a  conyeyaiice. 

The  rule  that  an  objection  not  raised  at  the  trial  is  waived,  applied  to  the  case  of 
trustees  of  a  school  district  justifying  the  selling  of  the  plamtiff's  property  on  a 
warrant  issued  for  the  collection  of  one  doDar  more  than  the  amount  of  the  tax  voted 
by  the  district  meeting,  where  the  point  was  not  taken  at  the  trial ;  the  statute  (in 
a  proper  case)  permitting  other  expenses  not  embmoed  ki  the  vote  to  be  included  m 
the  warrant 

Error  to  Onondaga  C.  P.  Williams  sued  Larkin  and  Cole 
before  a  justice,  and  declared  in  trespass  for  taking  and  selling 
certain  personal  property.  The  defendants  were  trustees  of 
school  district  No.  3,  in  Van  Buren,  Onondaga  county :  they 
issued  a  warrant  for  the  collection  of  a  tax  which  had  been  voted 
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irjr  the  disitrict  fer  purchasmg  a  school  hoofie ;  the  plaintiff  wa^ 
an  inhabitant  c^  the  district,  and  one  of  the  persons  taxed;  th^ 
icollector  took  and  sold  his  property  to  pay  the  tax ;  and  for  that 
taking  this  action  was  brought  l^e  complaint  is,  that  thte 
ptt)ceedings  were  not  re^lar  and  latrfut.  Prior  to  the  5th  t>f 
January,  1844,  the  plaintiff  was  in  school  district  No.  14  in  Tat^ 
Buren.  On  that  day  the  town  Superintendent  with  the  sQpet- 
Visor  «nd  town  cletk  annexed  a  part  of  district  No.  14,  including; 
tile  plainti^  to  district  No.  3 ;  the  r^idue  of  No.  14  was  atmcx 
ed  to  district  No.  13 ;  atid  district  No.  14  was  annulled.  Hie 
tni^ees  of  No.  3  and  No.  14  consented  to  these  alterations ;  and 
notice  of  the  alteration  was  given  to  the  trustees  t)f  No.  13,  who 
had  not  consented.  Tlie  trustees  of  No.  3  called  a  special  district 
meeting  for  the  29th  of  February,  1844 ;  the  notice  for  which  tiras 
in  writing,  signed  by  the  trustees,  and  stated  that  the  meeting^ 
was  to  be  heM  ^^ibr  the  purpose  of  buying  or  building  a  school 
hotise,  and  for  the  transaction  of  such  other  business  as  the 
meeting  may  deem  necessary."  The  meeting  adjourned  to  iti^ 
28th  of  March,  when  the  district  voted  to  raise  a  tax  of  two  hun- 
dred and  ten  dollars  for  the  payment  of  a  school  house  and  site, 
purchased  of  Belden  Ressigue.  tt  was  also  resolved  to  have  a 
quarter  of  an  acre  of  land  for  the  site.  The  list  annexed  to  the 
warrant  issued  by  the  trustees  states  the  tax  to  be, "  for  the  pwrw 
pose  of  raising  the  sum  of  two  hundred  and  eleven  dollars  laid 
and  charged  on  the  said  district  according  to  law.**  The  jus- 
tice gave  judgment  for  the  defendants,  which  the  common  pleas 
affirmed.    The  plaintiff  brings  error. 

S.  C  Parker^  for  the  plaintiff  in  error. 

O.  C  iJe  Roff,  for  the  defendants  in  error. 

JBjy  the  Court,  Bronson,  Ch.  i.  The  town  superintendent, 
iassociated  with  the  stpervisor  and  town  clerk,  had  ample  au- 
thority to  alter  the  districts.  (1  R.  S.  470,  i  20.  Stat.  1843,  p. 
163,  §1/0  3.)  We  are  referred  to  th«  Statutes  of  1831,  p,  47, 
i  1  to3]  but  this  was  not  a  case  within  that  statute.    There 
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was  no  change  of  the  site,  nor  removal  of  a  school  house:  and 
of  course  no  vote  of  district  number  14  was  necessary. 

The  next  objection  is,  that  as  the  trustees  of  district  number 
13  did  not  consent,  the  alteration  of  the  districts  did  not  take 
effect  until. three  months  after  notice  was  given  to  those  trus- 
tees, (1  R.  S.  471,  i  22,)  and  that  time  had  not  elapsed  when 
the  tax  was  voted.  But  the  trustees  of  number  14,  from  which 
the  plaintiff  was  taken,  and  of  number  3,  to  which  he  was  an- 
nexed, consented  to  the  alteration  ;  and  so  far  as  those  two  dis- 
tricts are  concerned,  the  alteration  took  effect  immediately.  No 
question  arises  in  this  case  concerning  the  other  alteration,  which 
affected  district  number  13,  and  the  residue  of  number  14. 
Although  both  alterations  were  made  at  one  time,  they  were  not 
in  their  nature  inseparable  acts ;  and  I  see  no  reason  why  they 
might  not  take  effect  at  different  periods. 

The  object  of  the  special  district  meeting  was  sufficiently 
stated  in  the  notice.  There  is  nothing  in  the  statute,  (}  63,) 
which  required  it  to  be  more  specific. 

It  is  not,  I  think,  necessary  to  designate  a  site,  before  laying 
a  tax  to  build  a  school  house.  {Benjamin  v.  Htdly  17  Wend.  437.) 
And  besides ;  this  was  a  tax  to  pay  for  a  school  house  and  site 
already  purchased.  Of  course  the  site  was  sufficiently  desig- 
nated; Nothing  remained  to  be  settled  but  the  quantity  of  land ; 
and  that  the  meeting  determined  should  be  a  quarter  of  an  acre. 

It  is  no  objection  to  the  tax  that  the  title  to  the  property  had 
not  been  acquired.  As  a  matter  of  prudence  the  tnistees  ought 
not  to  part  with  the  money  without  receiving  a  conveyance ; 
but  that  question  usually  arises  after  the  tax  has  been  collected. 

The  next  objection  is,  that  the  warrant  directs  the  collection 
of  two  hundred  and  eleven  dollars,  when  the  tax  voted  was  one 
dollar  less  than  that  sum.  This  objection  was  not  made  on  the 
trial.  If  it  had  been  taken  then,  it  might  have  been  obviated. 
This  dollar  may  have  been  for  some  expense  incurred  by  the 
trustees,  and  made  by  law  a  charge  on  the  district ;  and  then 
the  trustees  can  raise  the  amount  by  tax,  without  a  vote  for  that 
purpose.    {Stat.  1841,  p.  238, }  14.)    We  cannot  allow  a  party 


NEW- YORK,  MAY,  1846.  117 

Weayer  «.  ]>eTeiidoif. 

to  start  a  question  here,  which,  if  made  at  the  proper  time,  might 
have  been  successfully  answered. 

We  see  nothing  in  the  remaining  questions,  which  calls  for 
any  special  remark. 

Judgment  affirmed. 


Weaver  vs.  Devendorf  and  others. 

Tl|e  duty  of  aaaenora  in  determining  the  Taloe  of  taxable  property,  (where  aneh 
Tahie  is  not  sworn  to  as  aathorized  by  law,)  is  in  its  nature  judicial. 

A  cerHorari  lies  at  common  law  to  remove  an  assessment    Per  Bkaumlet,  J. 

But  as  the  allowance  of  the  writ  is  discretionary,  it  is  generaBy  reAised  on  grounds 
of  public  policy  and  convenience.    Per  Bkabdblkt,  J. 

A  puUie  officer  is  not  responsible  in  a  civil  suit  for  a  judicial  determination  in  a 
matter  over  which  he  had  jurisdiction,  however  erroneous  it  may  be,  or  however 
malicious  the  motive  which  produced  it 

Acoordin^y,  hM  that  an  action  could  not  be  maintained  against  the  assesior  of  a 
town  for  refusing  to  give  the  plaintiff,  who  was  a  taxable  inhabitant,  the  benefit 
of  the  exemption  allowed  by  law  on  account  of  his  being  a  minister  of  the  gospel, 
or  ibr  assessing  his  property  at  a  higher  rate  than  that  at  which  they  assessed  the 
property  of  other  inhabitants,  though  the  conduct  of  the  defendants  was  alleged 
to  be  wOfol  and  corrupt 

Error  to  the  Herkimer  C.  P.  Weaver  sued  Devendorf  and 
two  others  before  a  justice  of  the  peace  and  declared  against 
them  in  case,  for  that  being  assessors  of  the  town  of  Frankfort 
for  the  year  1843,  they  assessed  the  plaintiff's  taxable  property 
at  $1800,  and  in  so  doing  refused  to  allow  him  the  benefit  of 
the  exemption  to  which  he  was  entitled  as  a  minister  of  the  gos- 
pel ;  that  they  estimated  his  property  at  a  higher  rate  than  that 
of  other  taxable  inhabitants  of  the  town,  and  refused  to  make  a 
deduction  from  his  personal  property  for  debts  owing  by  him 
though  he  proved  to  their  satisfaction  that  he  owed  such  debts, 
by  means  of  which  he  was  taxed  and  obliged  to  pay  a  large 
amount,  d&c.  In  some  of  the  counts  the  defendants'  conduct 
was  charged  to  have  been  wilful  and  corrupt,  and  in  others  care* 
less  and  negligent.    The  defendants  pleaded  the  general  issue, 


118  CASES  IN  T^B  SUPRVIMK  COURT. 

■PI  .      ..■■!■■  i"  '    ...'      ■  .  .  ■  J  ■ 

WmT<y  «.  Peieqdoii 

wA  tb^  jiistiee  ^Stex  a  trial  befoie  hitOji  rendered  judgmeut  for 
the  plaintiff,  which  the  common  pleas  ^teyersed  QU  certiofrar% 
The  plaiotiff  brought  error  to  this  court  The  evideucei  90  far 
as  it  is  material  to  the  questions  of  law,  is  sujBcieiltly  referred  to 
in  the  opipioD  of  Ibe  court. 

O.  B.  Judd^  for  the  plaintiff  in  error. 

£f.  T.  Marshy  for  the  defendants  in  error. 

By  the  Courts  Beardsley,  J.  Although  the  plaintiff  may 
hare  been  a  minister  of  the  gospel,  still  his  estate,  beyond  fifteen 
hundred  dollars  in  value,  was  equally  subject  to  taxation  with 
^t  of  other  persons.  (1  jR.  &  3S7>  388^  \h  1, 4,  g.}  It  is  not 
suggested  that  his  property  was  short  of  that  amount^  so  that  he 
was  wholly  exempt  from  taxation,  and  upon  the  evidence  that 
could  not  be  urged  with  a  sho\ir  of  plausibility;  we  need  not, 
therefore,  inquire  what  the  rule  in  $uch  a  case  would  be.  This 
jdaintiff  appears  to  have  becQ  worth  some  five  or  h\x  t)lo^sand 
dollars,  his  real  estate,  in  the  town  where  he  resided  and  in 
which  the  question  arose,  being  somewhat  more  than  two  thou- 
sand dollars  in  value.  It  was  therefore  not  a  case  in  which  the 
property  of  the  plaintiff  was  totally  exempt  from  taxation,  and 
over  which  the  defendants  bad  no  juiisdiction  whatever,  but  one 
in  which  they  were  authorized  ^vA  reqiured  by  law  to  «uike  w^ 
assessment  of  the  property,  even  if  the  ov^nar  was  a  inifiister  of 
the  goapeK 

The  grounds  of  complaint  en  the  part  of  the  plaiqtil^  as  ^ 
as  I  can  eolleGt  them  frcm  the  retum,  were  twofold ;  Jir^i^)  that 
no  sdlowance  or  deduction  was  made,  in  assessing  his  property, 
on  acQount  of  his  being  a  minister ;  and  ^eemdlyiy  that  his  prop- 
erty was  assessed  at  a  higher  rale  than  that  pf  others,  so  that  he 
was  thereby  compelled  to  bear  an  undue  proportioa  of  the  pub- 
lie  burthepa 

There  is  no  etidenee  in  the  case,  if  the  fact  were  mat^ial,  to 
ahow  that  the  defendant  did  not  allow  the  exemption  claimed 
to  the  eiiLtent  0/  fifteen  hundred  dollars^  and  if  the  plaiatif  wa^s 
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H  minisler  igid  entitled  to  that  deduction^  we  cannot  presume 
against  the  defendants,  who  wei^e  public  offijers,  that  they,  vio- 
late their  duty  in  omitting  to  make  the  proper  allowance.  The 
presumption  is  that  public  officers  do  their  duty,  and  upon  this 
lleturn  it  is  rather  to  be  inferred  that  the  deduction  of  fifteen 
hundred  dollars  was  n^acle.  The  plaintiff  was  assessed  to  the 
amount  of  one  thousand  eight  hundred  dollars  for  real  and  f^i- 
^nal  property,  and  which  may  have  been  the  residue  after  de- 
ducting fifteen  hundred  dollars^  a  conclusioa  very  well  warranted 
by  the  evidence.  But  in  my  view  of  the  case,  it  is  not  at  all  mate- 
rial whether  the  fifteen  hundred  dollars  were  or  were  z^ot  dfi- 
]ucted  by  the  defendants,  or  whether  the  plaintiff's  property  was 
assessed  at  a  higher  rate  tbm  that  of  othersi  foi^  it)  neither  event 
can  this  action  be  sustained. 

The  defendants  were  assessors  of  Frankfort,  where  t^ie  plains 
tiff  resided,  and  as  such  bad  jurisdiction  Qvet^U  taxable  inhab-| 
itaots  of  that  town.  His  real  estate  in  the  town  exceeded  fifteeot 
hundred  dollars  in  value :  it  was  therefore  plainly  a  case  in\ 
which  the  defendants  had  jurisdiction  over  the  property  as  well  { 
as  the  person  of  the  plaintiff;  and  it  was  their  imperative  duty 
to  ascertain,  as  far  as  practicable,  the  taxable  property  of  the 
plaintiff,  and  estimate  its  true  value,  according  to  their  best  infor- 
mation, belief  and  judgment.  {IRS.  389,  tit.  2,  art.  1, 2.)  In 
some  particulars  the  duty  of  assessors  is  undoubtedly  ministerial ; 
but  in  filing  the  value  of  taxable  property,  the  power  exercised 
is  in  its  nature  purely  judicial.  WUh  the  exception  of  real  and 
personal  estate,  the  value  of  which  is  sworn  to  as  authori:^ed  by 
law,  {id.  392,  393,  » 15, 16, 2^,)  the  residue  is  to  be  valued,  esti- 
miated  and  determined  by  th^  assessors,  {Id.  393, 394,  §§  1 7, 26.) 
This  is  emphatically  a  judicial  act.  The  writ  of  ceriiorariy  9X 
common  law,  lies  only  to  officers  exercising  judicial  powers,  and 
to  remove  proceediugs  of  tbftt  character.  ( The  P&)ple  v.  The 
Mayor  ^c.  2  Hittj  9, 11 ;  In  the  v^att^  of  M<ntnt  Morrie 
Sfuare,  ^c.  id*  14,  21,  212.)  Yet  all  t^e  authorities  agree  that 
this  writ  lies  to  remove  an  assessment,  although,  as  the  alloTif- 
anee  of  the  writ  is  discretionary,  the  court,  oii  grounds  af  public 
policy  and  convenience,  will  ordinarily  refuse  the  writ  in  cases 
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of  this  nature.  ( The  People  v.  Tlie  Supervisors  of  Allegany^ 
16  Wend.  198 ;  T%e  People  v.  The  Supervisors  of  Queens^  1 
Hill,  195 ;  2  id.  supra.)  The  act  complained  of  in  this  case  was^ 
therefore,  a  judicial  determination.  The  assessors  were  judges 
acting  clearly  within  the  scope  and  limit  of  their  authority. 
They  were  not  volunteers,  but  the  duty  was  imperative  and 
compulsory ;  and  acting,  as  they  did,  in  the  performance  of  a 
public  duty,  in  its  nature  judicial,  they  were  not  liable  to  an  action, 
however  erroneous  or  wrongful  their  determination  may  have 
been.  This  case  might  be  disposed  of  on  narrow  ground,  for 
there  was  no  evidence  to  justify  the  conclusion  that  the  defen- 
dants acted  maliciously  in  fixing  the  value  of  the  property  of  the 
plaintiff  or  of  any  one  else ;  and  surely  it  will  not  be  pretended 
they  were  liable  for  a  mere  enor  of  judgment  But  I  prefer  to 
place  the  decision  on  the  broad  ground  that  no  public  officer  is 
responsible  in  a  civil  suit,  for  a  judicial  determination,  however 
erroneous  it  may  be,  and  however  malicious  the  motive  which 
produced  it.  Such  acts,  when  cormpt,  may  be  punished  crimi- 
nally, but  the  law  will  not  allow  malice  and  corruption  to  be 
charged  in  a  civil  suit  against  such  an  officer,  for  what  he  does 
in  the  performance  of  a  judicial  duty.  The  rule  extends  to 
judges  from  the  highest  to  the  lowest ;  to  jurors,  and  to  all  public 
officers,  whatever  name  they  may  bear,  in  the  exercise  of  judi- 
cial power.  It  of  course  applies  only  where  the  judge  or  officer 
had  jurisdiction  of  the  particular  case,  and  was  authorized  to 
determine  it.  If  he  transcends  the  limits  of  his  authority,  he 
necessarily  ceases,  in  the  particular  case,  to  act  as  a  judge,  and  is 
responsible  for  all  consequences.  But  with  these  limitations  the 
principle  of  irresponsibility,  so  far  as  respects  a  civil  remedy,  is 
..jis  old  as  the  common  law  itself  The  authorities  on  this  sub- 
ject are  almost  innumerable.  I  shall  not  attempt  to  state  any 
of  them  in  detail,  but  will  content  myself  by  referring  generally 
to  some  of  the  elementary  works  and  adjudged  cases,  which 
will  be  found  fully  to  sustain  the  principles  I  have  stated. 
{Brown  on  Actions  at  Lav>,  191  to  200 ;  1  Chit.  PI.  7th  Amer. 
ed.  89,  209,  210 ;  2  Saund.  PI  ^  Bv.  613 ;  2  Stark.  Ev.  7th 
Amer.  ed.  686,  688, 1111,  1112;  Broom^s  Legal  Maxims^  4(^ 
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48 ;  Yates  v.  Lansings  5  John.  282,  affirmed  in  errors  9  id. 
394 ;  Cunningham  v.  Bucklin^  8  Cowen^  178 ;  Boston  v.  Cal- 
lendoTj  11  ,Wend.  90 ;  Wilson  v.  TTie  Corporation  of  NeiD- 
York,  1  Denio,  698 ;  Siowball  v.  Ansell,  Comb.  116 ;  Garnet t 
V.  Ferrand,  6  B.  ^  C.  611 ;  Opinion  of  Chief  Justice  North 
in  Bamardston  v.  Soafne,  in  the  exchequer  chamber,  7  St.  Tr. 
442,  and  tn  1  £a^/,  668,  no^e  ;  Opinion  of  Burroughs  J.  in 
The  Duke  of  Newcastle  v.  Clark,  8  Taunt.  602 ;  C«5e  of  Floyd 
V.  Barker,  12  CbAre,  23 ;  Evans  v.  Foster,  1  Abu?  Hamp.  377 ; 
Dic6»  V.  Zrord  Brougham,  6  C.  ^  P.  249 ;  Gwinne  v.  Poofc, 
2  Lti/ir.  387 ;  Brittain  v.  Kinnaird,  IB.^  B.  432 ;  Bigelow 
V.  Steams,  19  /oAn.  39 ;  DosweU  v.  Impey,  IB.i^  C.  163.) 

The  judgment  of  the  common  pleas  should  be  affirmed. 

> 

Judgment  affirmed. 


The  People  v^.  Honetman. 


Upon  tlie  trial  of  a  challenge  to  a  juror  for  prindpal  cause,  for  having  formed  and 
exproned  an  opinion  upon  the  guilt  or  innocence  of  the  prisoner,  the  challenging 
party  cannot  aak  the  juror  when  examined  aa  a  witness  whether  he  has  an  tm* 
prestton  aa  to  the  defendant's  guilt  or  innocence. 

Otherwise  when  the  challenge  ia  for  favor  on  the  gropnd  of  biaa. 

Upon  challeoges  ftw  favor  on  account  of  bias,  although  evidence  that  the  juror  has 
given  credit  to  written  or  oral  statements  as  to  the  prisoner's  guilt  is  admissible 
for  the  consideration  of  the  triers,  the  juror  should  not  be  set  aside  unless  it  is 
Ibund  that  ho  has  such  a  settled  opinion  that  he  could  not  render  a  verdict  upon 
the  evidence  alone.  The  case  of  Tha  PwpU  v.  Bodine,  (i  Denio  981,}  com- 
mented on  and  explained. 

Where  an  indictment  for  larceny  chaiged  the  offence  to  have  been  committed  in  a 
vessel  in  the  jCrsI  ward  of  the  city  of  New-York,  and  it  appeared  on  the  trial  that  it 
was  lying  in  the  river  at  a  wharf  in  the  third  ward ;  held  not  a  material  variance. 

Certiorari  to  the  New-York  general  sessions,  where  the 
defendant,  with  three  others,  was  indicted  for  stealing  a  large 
amount  of  money  in  bank  notes.  The  first  six  counts  charged 
the  offence  to  have  been  committed  in  a  certain  tow-boat  and 
vessel  called  the  <<  Clinton,"  lying  and  being  in  the^r^^  ward  of 
the  city  of  New-York,  in  the  county  of  New- York.    The  seventh 
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coupt  was  for  a  simple  larceojr.  On  the  trial  it  turned  out  that 
the  offence  was  committed  i^  a  vessel  lying  at  the  wharf  in  the 
North  river  in  the  third  ward  of  the  city.  The  defendant  in-; 
sisted  that  he  was  entitled  to  an  acquittal  upon  the  l&rst  bu^  counts 
of  the  indictment,  on  i^count  of  the  variapce.  a^  to  the  ward  he- 
tween  the  charge  and  the  proof.  The  court  refused  so  to  instruct 
the  jury,  and  the  defendant  excepted. 

In  empannelling  the  jury,  Edward  ][.  Roberts  wc^s  challenged 
hy  the  defendant  for  principcU  cause^  on  the  ground  of  the  for- 
mation and  expression  of  an  opinion  as  to  the  guilt  or  innocence 
of  the  prisoner.  The  challenge  wa^  denied  by  the  counsel  for 
the  people,  and  tried  by  the  court.  The  defendant  called 
Roberts  as  a  witness  to  prove  the  challeitig^,  and  asked  him  the 
following  question  :  '^  Have  you  formed  an  impression  that  the 
prisoner  participated  with  Parkinson,  [one  of  the  persons  indict- 
ed] in  the  commission  of  the  crime  charged  in  the  indictment  V 
On  objection  by  the  counsel  for  the  people,  the  question  was 
overruled  by  the  court,  on  the  ground  that  the  question  should 
be  conjoined  to  the  fhcts  alleged  in  the  challenge,  and  should  be 
as  to  the  formation  and  expression  of  an  opinion.  The  defen- 
dant excepted.  He  them  put  the  following  question — "  Is  there 
any  impression  on  your  mind  as  to  the  guilt  or  innocenee  of 
the  prisoner  ?"  The  question  was  overruled  by  the  court,  on  the 
ground  that  it  was  not  a  proper  question  on  a  challenge  for 
principal  cause,  though  it  would  be  on  a  challenge  for  favor* 
The  defendant  excepted.  The  juror  wan  then  eballenged  fir 
favor  on  the  ground  of  bias  against  the  prisoner.  The  chal- 
lenge was  denied,  and  triers  were  appointed.  The  juror  was 
swoj-n  as  a  witness  for  the  prisoner  to  prove  the  challenge.  Afler 
be  had  been  examined  by  the  prisoner,  the  counsel  for  the  peo- 
ple asked  him  the  following  question  :  ^  Have  you  resting  on 
your  mind  any  bias  for  or  against  the  piisoner  upon  the  question 
of  his  guilt  or  innocence  of  the  crime  of  which  he  now  stands 
charged?"  The  defendant  objected  to  the  question^  on  the 
ground  that  it  involved  a  mixed  question  of  law  and  &ct ;  and 
that  it  put  the  witness  in  the  place  of  the  triers,  and  made  him 
judge  of  the  matter  they  were  sworn  to  determine.    The  objec 
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tbn  wui  overrule  and  the  defendant  excepted.  The  trieit 
found  that  the  phaUeoge  was  not  true,  and  the  juror  was  sworn. 
The  prisoner  having  beeq  conyicted  oa  all  of  the  counts,  the  case 
was  brought  up  hy  bill  of  exceptions  apd  pEfrtiorurif  pursuant 
to  the  statute. 

D.  Graham^  Jir.  for  the  prisoner.  The  decisiona  of  the  court 
helow  on  the  trial  of  the  chaU^ge  of  the  juror,  were  improper. 
[The  People  v.  Bodmey  1  Denio.,  281.)  2.  The  place  where 
the  vessel  lay  was.  matter  of  local  desoriptiou,  and  consequently 
there  was  a  &tal  variance  between  the  proof  and  the  charge  as 
laid  in  the  first  six  countfi  ( J%e  People  v.  Slatefy  6  £fi//,  401.) 
Stealing  in  a  vessel  or  dwelling  house  may  be.  punished  mor^ 
severely  than  a  simple  larceny.    (2  jR.  S.  679.  i  64) 

/.  ikfcirao7(,  (district  attorn^yO  for  the  people 

Per  Curiam.  When  one  speaks  of  an  impression  upon  his 
mind,  he  usually  means  something  which  does  not  amount  to  a 
fixed  or  settled  opinion ;  and  nodding  short  of  such  an  opinion 
will  sustain  a  challenge  to  a  juror  for  principal  cause.  It  may 
do  to  inquire  about  impressions  of  guilt  or  innocence  when  the 
ehallenge  is  to  the  favor ;  but  not  when  it  is  for  principal  causa 
We  see  no  error  in  the  ruling  of  the  court  below  upon  either  of 
the  challenges  to  the  juror. 

It  is  hardly  probable  that  such  questiona  would  have  been 
raised,  had  it  not  been  for  the  unwarrantable  use  which  has 
been  made  of  our  decision  in  the  ease  of  Maryt  Bodine.  (1  Do- 
SM,  281.)  In  that  case,  the  circuit  court  &iled  to  distinguish 
between  challenges  for  principal  cause,  and  those  to  the  favor. 
All  of  the  challenges  were  for  favor ;  and  the  court  rejected  evi- 
dence tending  to  show  that  the  juror  did  not  stand  indifferent 
The  evidence  was  weak  and  inconclusive ;  but  still,  as  it  tended 
to  sustain  the  challenge^  we  held  that  it  should  have  been  re- 
ceived, and  submitted  to  the  consideration  of  the  triers  for  what 
it  was  worth.  This  ia  no  new  doctrine :  it  is  as  old  as  the  law 
nf  trial  by  jury.    And  besides,  great  pains  were  taken  in  ttia.t 
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case  to  guard  against  any  such  use  as  has  since  been  made  of 
the  decision.  It  was  carefully  stated,  that ''  no  opinion  was  in- 
tended to  be  expressed,  or  even  intimated,  as  to  the  sufficiency 
of  the  various  grounds  of  challenge  to  the  favor,  which  have 
been  mentioned.  That  is  for  the  triers  alone  to  pass  upon. 
These  instances  show  what  slight  and  indecisive  evidence  of 
bias  is  admissible ;  but  after  all,  the  influence  and  effect  of  what 
is  proved,  and  how  far  it  may  have  affected  the  mind  of  the  ju- 
ror, the  good  sense  of  the  triers  must  determine." 

If  we  have  not  been  sufficiently  explicit  already,  recent  events 
render  it  proper  to  add,  that  although  evidence  which  tends  tc 
show  a  bias  on  the  mind  of  the  juror  must  be  received,  it  by  no 
means  follows  that  the  juror  should  be  set  aside  by  the  trieis  for 
slight  causes.  If,  for  example,  the  juror  has  heard,  or  has  read 
in  a  newspaper,  tljiat  the  prisoner  is  guilty  of  the  crime  laid  to 
his  charge,  and  has  given  credit  to  the  statement,  the  evidence 
of  those  facts  must  be  received  ;  and  the  triers  must  not  be  in- 
structed, as  matter  of  law,  that  they  are  not  at  liberty  to  reject 
the  juror.  Still,  it  would  not  be  a  wise  or  judicious  act  on  their 
part  to  set  aside  the  juror,  unless  they  found  that  he  had  such  a 
settled  opinion  concerning  the  prisoner's  guilt,  that  he  could  not 
disregard  what  he  had  read  or  heard  out  of  court,  and  render 
his  verdict  on  the  evidence  alone.  We  have  never  said  any 
thing,  nor  is  there  any  thing  in  the  law  of  jury  trials,  which 
could  often  render  it  difficult  to  get  a  jury  in  any  county,  and 
in  any  case,  without  much  loss  of  time.  When  we  changed  the 
venue  last  January,  in  the  case  of  Mary  Bodine,  to  the  county 
of  Orange,  it  was  not  because  we  thought  an  impartial  jury 
could  not  be  obtained  in  the  city  of  New- York ;  but  because  it 
was  agreed  by  the  counsel  on  both  sides  that  it  could  not  be 
done.  It  is  well  known  that  jury  duty  in  the  city  of  New- York 
is  somewhat  burdensome ;  and  persons  summoned  as  jurors  for 
a  trial  which  is  likely  to  occupy  a  good  deal  of  time,  will  be 
very  willing  to  say,  if  it  can  be  done  truly,  that  they  .have  heard 
or  read  statements,  and  formed  opinions,  concernir^  the  prison- 
er's guilt.  But  a  little  sifting  would  probably  show,  and  well 
instnicted  triers  would  undoubtedly  find,  that  they  were  not 
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disqualified  to  sit  as  jurors.  Intelligent  and  right  minded  men, 
when  they  enter  the  jury  box,  know  how  to  lay  aside  what  they 
have  heard  and  read  out  of  doors,  and  pronounce  their  verdict 
upon  the  evidence,  and  upon  that  alone. 

The  place  where  the  vessel  lay  was  stated  as  venue  merely ; 
and  as  the  offence  proved  was  in  the  city  and  county  of  New- 
York,  though  in  a  different  ward  from  that  mentioned  in  the 
indictment,  the  variance  was  not  fatal.  It  would  have  been 
otherwise,  if  the  larceny  had  been  charged  as  committed  in  a 
dwelling  house,  for  that  is  in  its  nature  local.  But  it  is  not  so 
of  a  ship  or  vessel.    The  books  cited  in  The  People  v.  Slater^ 

(6  lEttf  401,)  favor  this  distinction. 

New  trial  denied. 


Walsr  vs.  Adams; 


On  mjE./a.  ftg^inst  one  of  aeyera]  copartnen,  the  sheriff  may  seixe,  take  postessiuti 

of  and  remove  the  goods  of  the  copartnership. 
And  he  may  sell  the  interest  of  the  defendant  in  the/l/a.  and  doIiTer  the  goods  to 

the  purchaser,  who  thereby  becomes  a  tenant  in  common  with  the  other  copartner. 
But  the  right  which  such  purchaser  acquires  in  the  goods  is  only  the  interest  of  the 

defendant  in  the  judgment  subject  to  the  adjustment  of  the  copartnership  coocem, 

eren  though  the  purchase  was  made  without  notice  that  the  goods  belonged  to  the 

copartnership. 
If  the  sheriff  assume  to  sell  the  whole  interest  in  the  goods  as  though  they  belonged 

to  the  defendant  in  the  execution,  indiTidually,  be  is  liable  in  trover  to  the  other 

copartners. 
The  measure  of  damages  in  the  action  against  the  sheriff  where  the  goods  of  two 

copartners  were  seized  and  sold  without  qualification  on  a  fi,  Ja.  against  one 

of  them,  is  one  half  of  the  value  of  the  goods,  without  regard  to  the  debts  of  the 

firm  or  the  state  of  the  copartnership  account& 

Troveb,  tried  at  the  Albany  circuit  in  January,  1845,  before 
Parker,  C.  Judge.  Th^  defendant,  as  sheriff  of  Albany  county, 
seized  and  sold  certain  personal  property  by  virtue  of  a  fi,  fa 
issued  upon  a  judgment  against  James  Christie,  and  delivered  it 
to  the  purchaser.  The  plaintiff  claimed  that  the  property  was 
partner^ip  effects  belonging  to  a  firm  composed  of  himself  and 
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Christie.  Tlie  sheriff  had  iassumed  to  iseii  the  whole  interest  in 
the  articles  seized,  considering  them  the  individual  goods  of 
Christie.  There  was  conflicting  evidence  upon  the  que^tioti 
whether  the  property  belonged  to  the  partnership  or  to  Christie 
individually.  The  defendant's  counsel  insisted  that  the  action, 
if  sustainable  at  all,  could  not  be  brought  in  the  name  of  one 
partner,  but  that  both  should  have  joined ;  and  also  that  if  the 
plaintiff  was  entitled  to  recover,  the  measure  of  damages  was  the 
value  of  the  interest  which  Christie  had  in  the  property,  namely, 
one  half  of  its  value  after  the  payment  of  the  debts  of  the  firm 
and  the  settloBeiit  of  the  partnership  account,  and  requested  the 
judge  so  to  charge.  The  judge  submitted  the  question  of  fact 
to  the  jury,  and  declined  to  charge  as  requested  by  the  defen- 
dant's counsel.  He  instructed  them  that  the  damages,  in  case 
they  found  for  the  plaintiff,  should  be  one  half  of  the  value  of 
the  property  taken  and  sold,  irrespective  of  the  debts  of  the  firm 
and  of  the  accounts  between  the  partners.  The  defendant's 
counsel  excepted.    The  jury  found  for  the  plaintiff. 

H.  G.  Wheaton^  for  the  defendant,  moved  for  a  new  trial  on 
a  bill  of  exceptions.  He  maintained  1.  That  both  partners  ought 
to  have  joined  in  the  action.  The  principle  upoii  which  the 
action  is  sustainable  is,  that  by  assuming  to  sell  the  entire  prop- 
erty, when  his  right  only  extended  to  the  interest  of  one  partner, 
the  sheriff  became  a  wrongdoer  and  could  not  justify  under  the 
execution.  Where  one  without  right  takes  property  belonging 
to  several  joint  owners,  they  must  all  join  in  the  action.  2.  The 
judge  misdirected  the  jury  as  to  the  measure  of  damages.  The 
plaintiff's  interest  may  have  been  merely  nominal.  He  may 
have  drawn  out  all  that  belonged  to  him,  so  that  upon  the  set- 
tlement of  the  partnership  accounts  he  would  not  have  been 
entitled  to  any  thing ;  or  the  facts  may  have  shown  that  he 
owned  the  whole  and  that  Christie  had  no  actual  interest.  The 
rule  laid  down  in  the  charge  was  purely  arbitrary,  having  no 
respect  to  the  real  interest  of  the  plaintiff  in  the  subject  of  this 
suit,  or  to  the  degree  of  injury  sustained  by  him  in  consequence 
of  the  act  complained  of.    It  was  at  all  events  inapplicable  to  la 
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ease  where  the  defendant  did  not  know  that  the  goods  w^re 
partnership  property.  The  counsel  cited  and  commented  dn  the 
cases  of  Phillips  v.  Cook,  (24  Wend.  389,)  and  Waidetl  r. 
Cook,  (2  Hill,  47,)  the  former  of  which  he  said  favored  the  view 
he  took  of  the  case,  and  the  other  was  inapplicable,  being  the 
case  of  joint  owners  and  not  of  partners.  He  also  referred  to 
Story  on  Part,  i  90  et  ^eq.,  §  261  et  seq.,  and  note  (4)  to  {  263, 
to  show  the  interest  which  the  several  partners  have  in  part- 
nership property. 

J.  McKpwn  4*  X  Van  Buren,  (attorney  general,)  for  the  plain- 
tiff, relied  upon  Waddell  v.  Cook,  referred  to  on  the  other  side, 
nnd  the  note  at  page  49,  and  cited  Wilson  v.  Reed,  (3  John. 
175  ;)  Melville  v.  Brown,  (15  Mass.  82 ;)  White  v.  Oshom,  (21 
Wend.  72 ;)  Amer.  Jurist,  vol.  26,  p.  60.  To  show  that  the 
defendant  could  not  object  to  the  non-joinder  of  Christie,  they 
cited  Collyer  an  Part.  64,  396  et  seq.  {a) 

By  the  Court,  Jewett,  J.  The  defendant,  as  sheriff,  seized 
and  sold  the  entire  property  in  question,  as  the  individual  prop- 
erty of  Christie,  and  delivered  it  to  the  purchaser.  It  has  turned 
out  that  the  plaintiff  was  a  partner  of  Christie,  and  that  the 
property  belonged  to  the  firm,  each  partner  having  an  equal 
share  at  the  time  of  the  levy  and  sale.(6) 

I  consider  it  well  settled  that  upon  an  execution  against  one 
of  several  copartners,  the  sheriff  mAy  take  the  goods  of  the  partner- 
ship in  execution,  and  sell  the  individual  share  or  interesft  of  the 
defendant,  and  that  in  so  doing  he  may  take  possession  of,  remove 
and  deliver  the  entire  property  taken,  to  his  vendee.  {Phillips 
V.  Cook,  24  Wend.  389 ;  Waddell  v.  Cook,  2  Hill,  47,  note  a.) 
As  soon  as  the  goods  are  taken  in  execution,  the  partnership,  as 
it  respects  those  goods,  is  at  an  end,  and  tlie  creditor  becomes 


(«)  And  Me  5  HiU,  59,  note. 

(by  In  the  absence  of  proof  to  the  contrary,  each  partner  is  presnmed  to  be  equally 
'aterested  in  the  partnership  funds  and  property.  (Oould  ¥•  Oculd,  6  Wend.  963.S 
Peacock  v.  Peacock,  16  Vee.  49 ;  3  Kenfe  Com.  6.) 
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a  tenant  in  common  with  the  other  partners  and  so  continues 
until  the  sale.  {Skip  v.  Hdrwood,  2  Swanst.  587 ;  Chapman 
4r.  Koapsj  3  Bos.  ^  Pull  289 ;  Collyer  on  Part.  474.) 

The  sheriff,  by  virtue  of  his  levy,  has  a  special  property  in  the 
goods  which  enables  him  to  maintain  trespass  or  trover  for  them, 
and  is  deemed  the  legal  agent  for  the  sale.  {Collyer  on  Part 
474.)  When  the  goods  are  sold  by  the  sheriff,  the  purchaser 
becomes  a  tenant  in  common  with  the  other  partners.  {Fox  v. 
Hanbury,  Cowp.  449 ;  Heydon  v.  Heydon,  1  Salk.  392 ;  Phil- 
lips V.  Cook^  sup.)  He  is  entitled,  not  to  the  goods  of  the  part- 
nership, but  to  the  interest  in  the  goods  of  the  partner  against 
whom  the  execution  was,  encumbered  with  the  joint  debts  of  the 
partnership,  and  subject  to  account  for  the  full  value  in  favor  of 
partners,  or  through  them  to  creditors.  {See  the  cases  last  cited^ 
and  Doner  v.  Stauffer,  1  Penn.  JR.  198;  Story  on  Partn, 
i  263 ;  Pierce  v.  Jackson,  6  Mass.  242 ;  3  Kenfs  Com.  37.)  (c) 

The  right  of  the  separate  creditor  depends  upon  the  interest 
which  each  partner  had  in  the  partnership  property,  and  such 
creditor  can  have  nothing  but  what  his  debtor  bad  therein ; 
{Ex  parte  King,  17  Ves.  1 15 ;)  and  neither  party  has  any  thing 
separately,  in  the  corjnis  of  the  partnership  effects ;  but  the  in- 
terest of  each  is  only  his  share  of  what  remains  after  the  part- 
nership accounts  are  taken  ;  {Church  v.  Knox,  2  Conn.  R.  523 ; 
Ex  parte  Hamper,  17  Ves,  407;)  and  this  whether  the  pur- 
chaser had  notice  of  the  partnership  or  not. 

I  am  aware  that  the  late  Mr.  Justice  Cowen,  in  Phillips  v. 
Cook,  {sup.aip.  399,)  referred  XoHoxie  v.  Carr,  (1  Sumn.  181,) 
as  authority  for  his  remark  that  "  a  purchaser  [of  partnership 
effects  on  execution  against  one  partner]  without  notice  holds 

(c)  In  Garbeti  y.  VeaU,  (5  Adolph,  ^  Ellis,  N.  S.  408,)  goods  belonging  to  a 
oopartnership  were  taken  on  a^  /a.  against  one  or  the  two  partners,  and  before  the 
sale  both  partners  became  bankrupt.  Tlie  assignee  under  the  commission  took  the 
goods  out  of  the  hands  of  the  sheriff  and  sold  them,  upon  whicii  the  creditor  in  thefi.fa, 
brought  an  action  for  money  had  and  received  against  the  assignee,  and  had  a  yer* 
diet  The  court  of  king*s  bench,  howeyer,  hold  that  the  action  could  not  be  mam- 
tabled  until  an  account  had  been  taken,  which  they  said  could  not  be  done  m  a 
conrt  of  law,  except  by  coDflent  of  both  parties,  and  directed  a  ronauit  to  be  entered 


atm-toiut-,  >uv,  im^  |g9 
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iischmgttd  of  tbo  lien;"  and  a^gaioat  p.  AOP"^  *<tf  jtbey ^te  p«rl>^ 
Hership  good?  mi  tbat  kuomi  (#  hio^  [tk^  porcboserl  ^qobgr 
will  under  ^  circiuastMPes  bold  Jiioi  lo  aipcowt  £>r  {tie  full 
Talue  in  fayor  of  partners,  or  through  them  to  their  creditora." 
The  remairk  $b^  'the  accountability  of  the  purchaser  of  chat- 
tels on  execution  of  the  interest  of  one  partner  in  the  goods,  de- 
pends upon  notice,  I  think^  with  great  deference,  is  not  support- 
ed by  the  principles  of  the  case  to  which  the  learned  judge 
referred.  The  principle  alluded  io  was  there  applied  to  a  pur* 
chase  of  real  estate  of  a  copartnership,  the  title  to  which  was 
Tested  in  one  partner.  It  was  held,  tbal  ^'ia  i^ases  where  the 
leal  eoMe  is  puMiMsed  for  partnership  puiposes,  ead  on  part- 
nership account,  it  is  wholly  immaterial,  in  the  view  of  a  court 
of  equity,  in  whose  name  or  names  the  purchase  19  made^ 
whether  of  one  partner  or  all,  whether  in  the  iiame  of  a  jRtrmgysr 
or  of  one  of  the  firm.  In  either  case — let  the  legal  title  be  Tsstsd 
m  wbem  it  may^^it  is  in  equity  deemed  partnership  property, 
and  the  partners  are  the  cestuis  que  trust.  A  court  of  law  may, 
My  must  view  it,  in  general,  only  accordlpg  to  the  legal  titl^ ; 
«ad  if  the  logal  title  is  Tested  in  one  partner,  a  b$nafid$  pur- 
duaer  fiom  him  df  the  real  estate,  having  no  notice,  either  ex* 
press  or  constructive,  of  its  being  partnership  property,  will  be 
entitled  to  bold  it  free  irom  apy  partnership  claim*  But  if  tb^ 
purchaser  has  .suoh  notice  be  is  clearJy  hound  iby  the  tcuat,  and 
takes  the  property  cum  onere^  like  every  other  purchaser  of  a  trust 
esMe;^    (1  Sumner^  182, 192.    See  also  3  Kents  Om.  38,  n.  a.) 

Altfiough  the  sheriff  may  seize  the  whole,  because  the  share 
of  each  being  undivided  cannot  be  known,  -he  can  sell  only  the 
part  of  him  against  whom  the  judgment  and  execution  was  had, 
without  aubjeoting  himself  to  an  action  by  llhe  injured  party  for 
naOi  wrong.  <  Vf^eeler  v.  McFmUmd,  10  Wmd.  318 ;  Wad^ 
deU  V.  Cook^  and  Phillips  v.  Cookj  sup.)  {d) 

As  to  the  question  of  damages^  I  entieistain  ?oo  doubt  but  that 
the  general  rule  must  oontrdl  the  ^uoscion  in  this  case.  jQnder 
that  rule  the  plaintiff  was  entitled  to  rec<>ter  the  value  of  his 


(4)  .An4  89e  JfTlliiMi  t.  BvanM,  (7  Jtfisiifi.  f  ffni.940.) 
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undiyided  share  in  the  property  converted  by  the  delbndant| 
irrespective  of  the  question  whether  the  partnership  was  or  was 
not  solvent,  and  without  r^^ard  to  the  state  of  the  partnership 
accounts. 

New  trial  denied. 


Norton  and  Norton  vs.  Coons. 

Om  of  fef«f&I  etymut^&M  who  pays  the  debt  may  caD  upon  tlie  otlier  floieCiei  te 
eoDtribotioii,  \dietlier  they  were  bound  jointly  or  aevendly,  and  whether  by  the 
■ame  or  by  difoent  instmmenta.    Per  Bmomoiiy  C.  J. 

And  althoQgfa  they  became  sareties  for  the  same  debt  at  different  times. 

iind  a  eo»stn«ty  18  ltable»  although  the  one  who  paid  the  debt,  and  who  soes  for  eoo- 
tributiooi  did  not  know  at  the  time  he  became  soch  that  the  defendant  wa«  also 
a  surety* 

And  where  one  wishing  to  borrow  money  made  and  signed  a  jomt  and  several  prom* 
issoiy  note,  which  he  procured  to  be  signed  by  the  plaintiffs,  and  afterwards — to 
satisfy  the  lender,  but  without  the  knowledge  of  the  pluntiffs— 4)y  the  defendant, 
and  then  obtained  the  money  on  the  note,  which  the  pIsintHBi  at  its  maturity 
were  compelled  to  pay ;  held  that  the  plaintiflii  oould  maintain  an  action  against 
the  defendant  for  contribution ;  and  that  the  defendant  was  holden,  notwith- 
standing he  signed  under  a  representation  by  the  principal  that  the  plaintiffs 
would  be  primarily  liable. 

A  aeeond  surety  may  qualify  his  obligation  In  such  a  manner  as  not  to  be  liaUe  to 
the  first ;  but  then  if  he  has  the  debt  to  pay  he  cannot  caD  upon  the  others.  Per 
Bbohsow,  C.  J. 

Where  there  is  a  legal  right  to  demand  money,  and  no  other  remedy  than  an  actioa 
ex  eotUraetUt  the  law,  for  the  purpose  of  the  remedy,  will  imply  a  promise  of 
payment* 

Assumpsit  tried  before  Parker,  C.  Judge,  at  the  Rensselaer 
circuit,  in  April,  1844,  The  plaintifl^  sued  for  contribution,  as 
co-sureties  with  the  defendant,  in  the  following  promissor/ 
note : — 

^^  ^1000.  One  year  after  date  we  jointly  and  severally  prom- 
ise to  pay  to  the  order  of  Olive  Eldridge  one  thousand  dollars^ 
ibr  value  received*    Troy,  March  31st,  1841,  with  interest 

Schuyler  &  Akin. 

B.  &  A.  Norton. 

Joseph  H.  Coons.* 
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Schuyler  Sc^  Akin  were  principal  debtors.  They  applied  to 
Miss  Eldridge  for .  the  loan  of  $1000,  and  offered  to  give  the 
plaintifis  as  sureties ;  but  she  did  not  know  them,  and  required 
that  the  defendant's  name  should  also  be  furnished.  S.  d&  A. 
drew  and  signed  the  note,  and  the  plaintiffs  signed  it  as  sureties. 
The  plaintiffs  did  not  then  know  that  the  defendant  was  to 
sign ;  nor  had  the  defendant  agreed  to  do  so.  Two  days  after- 
wards, Schuyler  &  Akin  saw  the  defendant  and  asked  him  to 
sign  the  note,  and  told  him  that  Miss  Eldridge  required  his 
name.  The  defendant  did  not  like  to  sign  the  note,  as  it  was 
drawn  jointly  and  severally.  S.  &  A.  told  him  he  would  run 
no  risk  at  all,  as  the  plaintifis  were  abundantly  responsible ; 
and  that  he  would  not  be  liable  so  long  as  they  were  responsi- 
ble. The  defendant  said  it  was  something  he  would  not  do  for 
every  body ;  but  as  he  had  dealt  a  good  deal  with  S.  &  A.,  and 
if  he  run  no  risk,  he  would  do  it.  S.  &  A.  told  him  his  name 
was  wanted  to  satisfy  Miss  Eldridge  that  the  note  was  good ; 
and  upon  these  considerations,  as  the  witness  expressed  it,  the 
defendant  put  his  name  to  the  note.  S.  Sc^  A.  failed  within  a 
few  months ;  and  the  plaintiff  were  afterwards  compelled  to, 
and  did  pay  and  take  up  the  note.  After  S.  &  A.  failed,  the  der 
feiidant  said  he  was  on  the  note  with  other  men,  and  expected 
to  lose  one  half  of  it,  unless  S.  d>  A.  would  secure  him  as  they 
had  promised  to  do. 

The  judge  charged  the  jury,  among  other  things,  that  if  it 
was  the'  understanding  of  the  plaintiffi  when  they  signed  the 
note  that  they  were  to  be,  or  if  they  intended  to  be  the  sole  sure- 
ties of  Schuyler  &  Akin,  and  did  not  know  that  the  defendant 
was  to  sign  the  note,  and  the  defendant  subsequently  signed 
without  the  knowledge  of  the  plaintiffs,  under  an  agreement 
with  Schuyler  &  Akin  that  he  was  only  to  be  responsible  in  case 
the  plaintifis  were  unable  to  pay,  and  signed  to  satisfy  Miss  El- 
dridge, then  the  defendant  was  not  such  a  co-surety  as  would 
make  him  liable  to  contribution  to  the  plaintiffs ;  and  in  such  case 
that  it  was  not  necessary  to  show  an  express  agreement  made  be- 
tween the  plaintiffs  and  the  defendant,  as  to  their  relative  liabil- 
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ity  on  the  note.    The  jury  found  a  Teidict  for  the  defendant : 
and  the  plaintiffii  move  for  a  new  Inal  on  a  bill  of  exeeptkma 

X  MtUard  ^  6.  SkJWy  for  the  plaintifit* 

A  Z.  Bajfner^  for  the  defendant 

By  the  Oourif  Brqnsoki  Ch.  J.  The  doctrine  of  contriLs 
tion  among  mireties  ia  founded  on  a  general  principle  of  eqtiity 
and  justice.  Sureties  are  in  (Bquali  jwe^  and  must  bear  tht 
burden  e<|ually.  Contribution  may  be  enfovced  whether  Ihef 
were  bound  jointly  or  severally ;  by  the  same^  or  by  diiSBreni 
instruments ;  and  although  the  party  who  sues  did  not  Jknow  at 
ikud  titoe  he  became  a  surety,  that  the  defendant  was  alsoa-sure^v 
The  order  of  time  in  which  they  became  bound  is  not  a  mate* 
rial  inquiry.  The  only  question  is,  whether  they  were  in  fret 
sureties  for  a  principal  debtoi;,  and  in  relation  to  one  and  the 
same  transaction.  Courts  of  law  have  borrowed  their  jurisdic- 
tion  on  this  subject  from  courts  of  equity ;  and  along  with  it 
they  have  taken  the  maxim  that  equality  is  equity.  The  obli- 
gation, to  contribute  may,  of  course,  be  modified  by  oontiact 
between  the  sureties ;  and  without  any  contract  a  second  surety 
may  enter  into  the  obligation  for  his  principal  in  such  a  form 
ihat  the  first  surety  cannot  call  on  him  for  contribution.  But 
that  is  only  where,  by  the  terms  of  bis  undertaking,  he  ireats«ll 
those  who  have  preceded  him  as  princ^  debtors.  And  in  such 
a  case,  as  he  reuses  to  take  upon  himself  the  burden  of  a  co- 
surety, he  renounces  the  benefit  incident  to  that  relation*  If  he 
will  not  contribute  when  the  other  ^nirety  pays  the  debt,  he  shall 
not  have  contribution  when  he  pays  it  himself.  These  prmci- 
pies  will  be  sufficiently  illustrated  and  established  by  a  reference 
to  a  iew  cases.  (Deering  v.  The  Earl  ^f  Winchelma^  2  jB.  ^ 
Jf^.  270 ;  1  Cox^  318,  S.  C. ;  Campbell  w.  Mesier^  4  Min.  Ch. 
§34 ;  Davies  v.  Humphreye^  6  Meee.  ^  Wei.  167 ;  Mayhew 
V.  Cricketl^  H  Staanst.  19S ;  Wamer  v.  Price^  3  Wend.  397 ; 
Lapham  v.  Barnes^  2  Verm.  213;  Harris  v.  Warner^  13 
Wend.  400;  Oraythomer.  SmhbumeilA  Vee*  160:  Story, en 
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CbnI.  i  S64;  PUmanj  Pr.  ^  S^  UT.)  Tlie defenduil rdiet 
wMt  Gonftdenoe  on  the  ease  of  Barru  r.  Wamery  (13  Wmi, 
400,)  wliere  il  was  held  tfiot  tfie  deAndAnl,  who  was  th6  last  of 
fbar  sureties  for  Horsy,  in  a  joint  pfotmsaotf  note,  ivas  not 
lioiind  to  make  eoatribnlkm  to  the  plaintiff,  who  was  the  fiist 
tiueCy,  and  had  paid  the  debt  Bnt  itt  thai  case,  the  defendant 
expressly  qualified  his  undertaking,  by  adding  to  his  signatwe 
the  words,  ^^sorety  for  the  above  namea."  The  deeisioa  went 
upon  the  ground,  that  having  the  right  to  qwdify  his  eontraet  aa 
he  {leased,  he  refused  to  sign  as  q  oe-snrety  wMi  the  others, 
and  signed  as  snvety  fer  all  who  preoeded  bini-<^-6imties  as  weli 
as  principal.  And  as  be  refined  to  oentraet  as  a  eo^uiety,  and 
was  exempt  from  the  bnrden  incident  to  tfiait  lelation,  it  was 
agreed  that  he  would  have  had  no  venedy  agamst  the  other 
sureties,  had  the  debt  of  the  principal  been  collected  ftoiq  hire. 
The  case  in  Vesey  also  goes  upon  the  ground,  that  the  defen- 
dant had  Kstrieted  his  liability  as  a  surety,  by  the  form  in 
which  he  entered  into  the  eontiact  The  phintilf  and  principal 
debtor  first  executed  a  joint  and  severri  bond  to  the  creditor ; 
and  ibe  defendant  fiien  made  his  several  bond  to  the  erediUM*, 
with  a  conditiDn  to  pay  if  neith^  of  the  obligors  in  the  first 
hood  paid  the  debt  Lord  Eldon  hcfld  that  tlie  defendbint  was 
not  a  co-surety  with  the  plaintrff ;  but  a  surety  for  the  plaintiff, 
as  well  as  for  the  principal  debtor.  He  laid  some  stress  upon 
the  parol  evidence  whkdi  was  given  of  what  passed  between 
the  creditor  and  the  defendant  at  the  tine  he  gav«  the  bond. 
That  ease  is  direcdy  in  confiiet  with  CMe  v;  '  ■  i  ,  (9  /Vm- 
SMon,  97,)  and  m^t,  I  think,  very  well  have  been  decided  the 
other  way.  But  it  is  enough  for  the  pmsent,  that  k  does  net 
touch  the  case  in  hand.  Here  the  sureties  are  all  bound  by  one 
contract ;  and  there  is  nothing  in  the  form  of  the  defendant's 
undertaking  to  show  that  he  did  not  intend  to  become  a  co- 
surety with  the  plaintiffs,  with  all  the  rights  and  liabilities  inci- 
dent to  that  relation. 

It  is  of  no  consequence  in  a  legal  point  of  view,  that  the  plain- 
tifb  did  not  know  when  they  signed  the  note  that  the  defendant 
was  also  to  be  a  surety.    The  defendant  made  himself  a  co- 
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nrety  by  beeomiog  a  party  to  the  same  contract,  witfaont  any 
qualiiication  of  his  undeitakiog.  This  was  admitted  by  Lord 
Eldon  in  Craythome  v.  Swinburne^  (14  Ves.  160 ;)  and  is  abon- 
danay  established  by  Warner  v.  Prtce,  (3  Wend.  397,)  and 
Lapham  t.  Barnes^  (2  Vermanij  213.)  The  last  case  goes 
much  beyond  the  one  at  bar ;  for  there  the  second  surety  did 
not  sign  the  note  until  after  it  had  become  a  valid  security  in 
the  hands  of  the  creditor ;  while  here  the  note  never  had  any 
vitality  until  after  all  the  parties  had  signed  it. 
.  Nor  do  I  see  that  what  passed  between  the  principal  debtors 
and  the  defendant  can  in  any  way  affect  the  question.  Notwith- 
standing all  that  was  said,  the  defendant  did  become  a  co-surety 
with  the  plaintifts ;  and  by  that  act  he  acquired  all  the  rights, 
and  became  sutgect  to  all  the  liabilities  incident  to  that  relation. 
The  mistake  which  Schuyler  A  Akin  made  when  they  under- 
took to  expound  the  law,  by  telling  the  defendant  what  would 
be  the  force  or  effect  of  his  contract,  could  not  change  or  modify 
the  contract  itself,  nor  the  consequences  which  must  flow  from  it 
Much  stress  is  laid  upon  the  &ct  that  this  is  an  action  of  as- 
sumpsit, and  the  circumstances  are  such  as  to  repel  the  idea  that 
a  promise  to  contribute  was  ever  made.  But  when  it  was  set- 
tled that  courts  of  law  would  enforce  contribution  between 
sureties,  what  was  before  only  an  equitable,  became  a  legal  ob- 
ligation ;  and  where  there  is  a  legal  right  to  demand  a  sum  of 
money,  and  there  is  no  other  remedy,  the  law  will,  for  all  the 
purposes  of  a  remedy,  imply  a  promise  of  payment.  {Birldey  v. 
Presgrave^  1  Eaat^  220 ;  Bachdder  v.  Fiak^  17  Mass.  464 ; 
Cmell  V.  EdwardSf  2B.^P.  268;  Chit,  m  Cont  2i,ed.of 
'42.)    We  think  the  plaintiffs  are  entitled  to  recover. 

New  trial  granted. 
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Tan  Rensselaer  vs.  Bradley. 

Bat  iMCifed  upon  a  oanvvjanee  id  fee  if  mljeet  to  be  appoitioiied,  eitlier  by  sev^- 
ranee  of  ttie  knd  out  of  which  it  umei,  or  of  the  eetete  of  the  leieee  to  whieh  It 
itiDoidait 

Aeeordingly  hM  that  one  who  had  become  the  asngnee  of  the  eetate  of  the  leeaee 
in  a  part  of  the  praniiet  conyeyed  by  a  leaee  in  fee  was  liable  in  covenant  to  tha 
dcTieee  of  the  leMor  tot  a  ptoportiGnale  part  of  the  rent  ranrred. 

Ant  MrvJeea  to  be  lenderid  by  the  knee  {9.g.  <*oo0  day*!  aerrioe  with  eaniage  and 
honee,")  are  fndtrinble  and  cannot  be  apportioned. 

If  the  leieoi's  intamt  ia  eevered,  aa  m  the  caie  of  hie  pnrehaang  a  part  of  the  land 
leaaed,  the  serrice  cannot  be  apportioned,  bat  it  jvema  ii  eztinguiahed.    P<r  Jbw« 

■TT»X 

But  if  the  knee  aarign  a  part  of  the  pnmiiei  the  eenricei  imift^. 

In  eovenant  iar  non-payment  of  tent  icaeried  by  a  ]eaae»  either  afui**^  ^  lenea  01 
an  aangnee,  the  praniaea  leaied  need  not  be  deicribed,  bat  may  be  leieised  to  aa 
artmm  pnmuu  p&rtieularly  dueribed  in  taid  indentur$. 

Where  the  action  was  againat  the  assignee  of  a  part,  and  the  piemises  of  which  ha 
was  alleged  to  be  the  assignee  were  described  as  "  serenty  aerea  of  the  soatheriy 
side  of  the  said  demiaed  pramises,"  hM  soiBeient. 

Bat  a  coant  statbg  that  all  the  right,  dec  of  the  lessee  of,  in  and  to  the  said  dci 
mised  pranises  er  tome  part  thereof  had  come  to  the  defendant  by  assignmeol 
was  held  bad  ibr  being  in  the  alternative. 

SembU  that  an  averment  that  all  the  estote  of  the  lessee  ni  a  great  part  of  the  de* 
mieed  premme  woold  be  sufficient,  onder  the  rale  that  a  party  need  not  in  plead* 
rag,  shew  the  precise  estate  of  hia  adversaiy.    Per  JawvrTy  J. 

And  where  the  declaration  in  each  a  aase  contained  an  averment  that  a  certain 
amount  of  rent  for  a  particular  time  stated,  for  that  part  and  proportion  of  the  said 
pranises  of  which  the  defendant  waa  assignee,  had  aecraed  and  become  doe  and 
was  m  airear,  held  a  snfficieDt  averment  of  the  proportion  of  the  rant  payable  by  the 
defendant 

fiat  a  coont  stoting  that  a  certain  som  waa  doe  for  the  oaid  demieed  prenUeeo  was 
held  bad. 

In  an  action  agunst  the  assignee  of  the  lessee,  it  is  unncessaiy  to  state  that  the  lat- 
ter had  not  paid  the  tent 

Covenant  by  the  devisee  of  the  lessor  against  an  assignee  of 
the  lessee,  for  rent  and  services  in  arrear.  The  defendant  de- 
murred to  the  second,  third  and  fourth  counts  of  the  declaration. 
The  second  count  stated  that  on  the  24th  day  of  September, 
179S,  at  &c.  Stephen  Tan  Rensselaer  in  his  lifetime  by  a  certain 
indenture,  &c.  of  which  a  profert  in  curia  is  made^  demised  and 
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granted  in  fee  to   Joseph   Bradley,   his  heirs  and  assigns^ 
^  certain  premises  with  dm  appurtenances  papticularly  described  in 
the  said  last  mentioned  indenture,  situate  in  the  town  of  BerUi 
ia  the  county  of  Albany ;"  ^  yielduig  and  payit^  IhereSw^  aok 
Aoaily  0n  tte  second  day  of  Jsottary  ia  eadf  year,  to  ifte  tessdry 
his  heirs  and  assigns,  twenty-two  and  an  half  bushels  of  good 
clean  merchantable  winter  wheats  and  four  lat  fbwls^  to  be  de- 
livered at  the  maaaitQ  hoiiBey  4m^  '^aad  ipetbaokiff  oim  day^ 
icnrice  wilfa  cafikgff  and  boisBes.''    A  tiov^ownrt  by  the  haaee  fn 
pay  the  rent,  &,c.  is  then  set  ovt,  after  T^hich  diere  isr  an  aver- 
m^(  as  follows :  ^  that  after  the  making  of  tlie  said  last  men- 
tioned indenture,  and  before  the  death  of  the  said  Stephen  Tan 
Rensselaer,  te^  wit,  on  the  fitsi  day  of  JtaniHMry,  1S80,  si  ibe  plde« 
itflMttiaid^  aH  tb&  rfgbc,  title  atnd  liHeMist  of  the  said  Joaepb  Brad-^ 
!^,  6ff  in  and  to  set'enty  acres  of  the  southerly  side  of  Hie  said 
demised  premises  of  equal  value  by  the  acre  with  the  resi  of  the 
said  demised  premises  with  the  appurtedaaees  by  assignment 
thereof  legally  came  to  &bd  vested  in  Aie  defendant.^    Then  fol- 
lows an  averment  tfiat  the  lessor  by  his  last  will  and  testament, 
devised  to  the  plaintiff,  his  heirs  and  assigns,. "  t)ie  said  rent  and 
all  Ihe  estate  of  him  the  aaid"  leasor,  of,  in  and  to  the  demised 
pBemidGS,  and  Ibal  thei  tiistiitor  died  seiaed  on  thd  flSth  day  of 
January,  1839,  whereby  the  plaintiff  became  sei2sed  df  the  rent, 
tvith  general  averments  of  performance  by  the  lessor  and  by  the 
plaintiff  and  of  non-perfiMcmance  by  the  defendant ;  and  the  state- 
ment of  a  Inreadi  in  thes^  woin1%  ^He  Ae  said  jdaintiff  in  fact 
says  that  after  the  making  of  the  said  indenture  and  after  die 
death  of  the  said  Stephen  Tan  Bensselaer  deceased,  and  after 
the  defendant  became  assignee  as  aforesaid  of  the  said  seventy 
acres  part  of  the  said  premises,  to  wit,  on  ths  seeond  day  of  Jan- 
uary, now  last  past,  forty-five  bushels  of  good  clean  merchant- 
able trinter  telieai^  efght  fat  fowls,  and  two  days'  service  with 
cai^iage  and  houses,  of  the  value  of  one  hundred  ddlars,  for  the 
rait  of  Aai  part  and  proportion  of  the  said  premises  of  which 
the  defendant  became  assignee  as  aforesaid,  and  which  had  ao 
ctued  and  become  due  after  the  death  of  the  said  Stephen  Taa 
Kensselaer,  and  after  the  defendant  l)ecame  assignee  as  aforesaid 
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w«rB  and  ue  ia  arrear  and  tmpaa!  to  the  i^arathE"  "  wbieli  said 
fBfttf'twd  bCMtida  [repaatsi^  tlie  ml  and  aenncasj  cyr  ooy  paft 
tfimrf  t&v  defendant  has  not  paid  t»  the  pktmtifl^  hot  to  do 
80  has  wholly  rrfosed  amd  atill  refiaea,  conciary,''  &e. 

Ilie  third  cotmt  varies  from  the  second  in  ihe  statement  of 
the  tttsnt  of  die  defendant's  interest  as  assignee.  In  this  re^eei 
h  aveis  ^  that  on  Ac^  ail  the  estate,  right,  title  and  interest  of 
the  said  Joseph  Bradlef,  of,  m  and  to  the  said  demised  premises 
with  the  appurtenance^  hf  assignment  thereof  legalty  came  to 
and  Tested  in  the  defendant,  and  which  said  premises  are  now 
hi  the  possession  of  the  said  defendant ;  saving  and  ierxcepting 
thirt3H>ne  and  a  half  acres  parcel  Aereof  heretofore  sold  to  one 
Gahrin  Jones,  and  siztjr  acres  other  paicel  thereof  heietoibre  sold 
to  Elam  Btadley."  In  the  aiyerment  of  the  rent  and  services  id 
arrear,  for  the  non-payment  of  which  Ae  breach  is  assigned,  it  is 
alleged  that  after  the  defe$ulani  beeame  assignee  as  aforesaid^ 
to  wit,  on  &c.  ninety  boshels  of  wheat  Ac.  "of  the  rent  for  the 
sud  premises^^  for  fonr  years  ending  Ac  had  accmed  and  be- 
oome  doe  and  was  still  in  arrear  and  unpaid  to  the  plaintiff 

The  feorth  cqnnt  sets  out  the  defendant  inteiest  as  assignee 
fls  firilows :  ^  that  after  the  making  of  die  said  last  mentioned 
hideatnre  and  before  the  death  of  the  said  Stephen  Tan  Bensse* 
laer,  to  wit,  on  dcc^  ^all  the  right,  title  and  interest  of  the  said 
Joseph  Bradley,  the  patty  of  die  second  part  to  the  said  inden^ 
tore,  at,  m  and  to  the  said  demised  premises  or  some  part  thereolj 
with  the  appurtenances^  by  assignment  Aereof,  legally  came  to 
and  Tested  in  the  defendant."  In  other  respects  the  three  counts 
ate  siAstantially  alike. 

The  objeotkms  relied  on  by  the  defendantf^  counsel  and  no- 
ticed in  the  opudon  of  the  court,  are  specified  as  causes  of  de- 
Btmner.    The  plaintiff  joined  in  demuner. 

JR.  W.  Pedcham^  for  the  defendant.  1.  Covenant  Ibr  rent 
hi  corear  cannot  be  sustained  agahist  die  assignee  of  the  lessee 
of  a  part  of  the  demised  premises.  The  statute  enabling  gran- 
fees  of  the  reversion  to  take  advantage  of  covenants  in  the  lease, 
against  the  lessee,  his  representatives  and  assigns,  does  not  give 
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an  action  against  the  assignee  of  a  part  {Stat.  32  Hen.  S,  cA.  34 ; 
1  R.  Ir.  363;  1  R.  S.  747,  i§  23,  24.)  It  has  been  repeatedly 
determined  that  the  assignee  of  a  part  of  the  term  or  a  mortgagee 
is  not  liable  for  rent  in  arrear  or  other  breach  of  the  covenants 
in  the  lease.  {See  the  cases  collected  in  7  Petered.  Abr.  190 ; 
Eaton  Y.  Jaques,  Doug.  455.)  There  are  other  sufficient  reme- 
dies to  enable  the  landlord  to  recover  his  rent.  He  may  re-enter 
for  the  condition  broken.  In  Hare  v.  Cator^  { Cowp.  766,)  decided 
as  late  as  1778,  it  was  considered  as  a  doubtful  point  whether 
the  assignee  of  a  part  of  the  premises  could  be  sued  upon  the 
covenants  in  the  lease.  It  is  true  that  it  is  said  in  WoodfalVs 
Landlord  ^  Tenant^  {p.  349,)  that  the  action  will  lie  against 
the  assignee  of  a  part,  but  the  authorities  cited,  (2  East^  575,  and 
Cro.  Eliz.  633,)  do  not  sustain  the  position.  But  however  it 
may  be  as  to  the  rent,  the  service  with  carriage  and  horses  is  in 
its  nature  indivisible  and  cannot  be  apportioned. 

2.  It  is  not  alleged  that  the  amount  of  rent  stated  to  be  in  arrear 
is  the  just  proportion  of  the  whole  rent  reserved,  for  the  premises 
of  which  the  defendant  is  the  assignee.  The  defendant  is  at 
most  only  bound  to  pay  such  a  proportion  of  the  whole  rent  as 
the  value  of  the  premises  held  by  him  bears  to  the  whole  of 
the  premises  demised,  and  it  should  be  distinctly  averred  that 
the  rent  claimed  is  that  proportion.    (4  Kenfs  Com.  477.) 

3.  The  declaration  does  not  contain  a  definite  description  of 
the  demised  premises,  nor  of  the  part  of  which  it  is  all^;ed  that 
the  defendant  is  the  assignee.  Not  does  it  state  that  the  lessee 
has  not  paid  the  rent 

4.  The  third  count  claims  all  the  rent  in  arrear  during  the 
time  stated,  for  the  whole  of  the  demised  premises,  though  the 
defendant  is  stated  to  be  the  assignee  of  a  part  only. 

6.  The  fourth  count  states  that  the  defendant  is  assignee  of 
the  whole  or  a  part  Such  an  alternative  averment  is  clearly 
bad.  It  should  state  distinctly  that  he  is  assignee  of  the  whole, 
or  of  a  particular  part,  and  the  evidence  must  conform  to  the 
allegation.  {Hare  v.  Cator,  supra;  Armstrong  v.  Tl^e2ar,9 
Cowen,  88 ;  Merceron  v.  Dowson^  6  Bam.  ^  Cress.  479 ;  1  CS&. 
PL  9th  Amer.  ed.  236.) 
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•  D.  Cadf/i  for  the  plainti£  1.  Such  a  rent  as  that  reaeryed  in 
this  case  may  be  apportioned,  and  the  assignee  of  the  estate  of 
the  lessee  in  a  part  of  the  premises  is  chargeable  with  a  proper* 
tionate  part  of  the  rent.  (3  Kent 9  Com.  470,  471 ;  Stevenson 
▼.  Lambardy  2Easi,  576 ;  Nmion  v.  Vidiee,  1  HaWe  Rep.  384 ; 

West  Y.  Laseda,  Cro.  Eliz.  861 ;  Ndlis  ¥.  Laihrap,  22  Wend. 
121;  GiUespie  ▼.  Thomas,  16  id.  464 ;  Woodfatte  Landlord 
^  Tenant^  263 ;  Omyris  Land.  ^  Tenant^  273.) 

2.  The  allegation  that  the  seventy  acres  of  the  demised  prem- 
ises of  which  the  defendant  is  the  assignee,  is  of  equal  valae 
by  the  acre  with  the  remainder,  states  the  principle  upon  which 
the  apportionment  is  to  be  made.  But  without  such  statement, 
an  averment  that  a  certain  sum  was  due  in  respect  to  that  por- 
tion  would  be  sufficient. 

3.  Where  the  premises  are  described  in  a  deed  of  which 
profert  is  made  in  the  pleading,  it  is  sufficient  to  refer  to  such 
de&di  for  a  description  of  the  premises.  {DundaeY.  Lard  Wej^ 
nunahj  Qncp.  666;  Price  y.  Fletcher^  id.  727;  1  Samd.  R. 
233,  note  2.)  The  whole  premises  being  known,  the  part  held 
by  the  defendant  is  readily  ascertained.  It  was  unnecessary  to 
aver  that  the  lessee  had  not  paid  the  rent.  {Eafre  of  Dubois  v. 
Van  Ordetij  6  John.  105.) 

4.  There  is  no  uncertainty  in  the  averment  of  the  premises 
for  which  the  rent  is  claimed.  {Cougham  v.  King^  Oro. 
Car.  221.) 

6.  The  fourth  count  is  objected  to  because  it  alleges  that  the 
defendant  is  the  assignee  of  the  whole  or  a  part  of  the  demised 
premises.  This  form  of  declaring  against  an  assignee  has  been 
long  in  use,  though  it  is  believed  that  its  propriety  has  never 
been  passed  upon  by  the  court  It  does  not  prejudice  the  de- 
fendant, while  it  is  very  essential  in  enabling  the  lessor  to  assert 
his  just  rights.  The  tenant  knows  and  can  readily  show  to 
what  extent  he  is  assignee,  but  the  landlord  cannot  in  general 
know  any  thing  accurately  about  it.  Such  a  count  will  enable 
the  plaintiff  to  recover  to  the  extent  of  the  defendant's  liability 
without  the  hazard  of  being  nonsuited  for  a  variance,  while  the 
defendant  cannot  well  be  surprised,  the  matter  being  peculiarly 
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within  hw  knowledge.  The  old  mode  of  plieai£ng  in  Ihie  action 
shews  the  propriety  of  deciariog  in  thie  faraoL  In  6  We$d,  PL 
79, 73,  the  precedent  of  a  plea  denies  that  the  estate  of  the  lessee 
in  the  premisee  ^  or  in  any  part  thereof "  eame  to  the  defendant. 
A  Ibnn  of  sBch  »  plea  in  8  AieAameism's  Proa  844^  avers  ^  tbert 
nUhmff  of  the  demised  premises  ^  eane  to  the  defendant  la 
WoUoBten  v.  Bkkewellj  (3  Matm.  §r  Or*  397,)  the  averment  in 
the  declaration  was  that  ^  all  the  estate^  rights  title  and  interest" 
fte.  of  the  lessee  ^of,  in  and  to  a  gremi  pari  of  the  demised 
premises,  with  the  aj^nrtenances  sitoated  and  being  on  the 
back  part  thereoij^  came  to  the  defendant  by  assignment ;  and  iC 
was  not  objected  to^  bnt  seems  to  have  been  considered  a  pcoper 
method  of  declaring.  (See  also  2  Bam.  ^  Aid.  105.)  Lest 
certainty  is  required  and  general  words  are  sufiKcient,  where  it 
is  to  be  presmned  that  the  party  pleading  is  not  privy  to  the 
mhinte  circnrostance^  (1  ChiL  PL  ed.  of  1829,  215.)  Hate 
V.  CatcTf  cited  by  the  defendant's  counsel,  where  it  is  held  that 
die  piatntiff  cannot  recover  tfie  rent  for  a  part  of  the  premisee 
under  a  declaration  ehai^ng  that  he  was  assignee  of  the  wbote^ 
was  determined  since  the  revolution,  and  is  not  therefore  a  con* 
trolHng  authority. 

By  the  Courts  Jewett,  J.  The  first  objection  to  the  second 
coont  iS)  that  it  does  not  allege  that  the  defendant  is  the  asstgnee 
of  the  whole  of  the  premises  demised  to  the  lessee,  but  Goty  of  a 
part  It  is  insisted  that  the  defendant,  being  assignee  of  but  a 
part,  is  not  liable  to  the  plaintiff  in  covenant  for  the  men-paymani 
of  rent  in  reflect  to  such  part — ^that  such  covenant  is  not  divi» 
ibie,  and  cannot,  therefore,  be  apportioned.  The  rent  reserved, 
and  to  which  the  covenant  of  the  tessee  applies,  is  strictly  a  lenc 
service  at  common  law,  which  was  when  the  tenant  held  the 
land  by  fealty  or  other  corporal  service  and  a  certain  teaX^a)  to 


(a)  86B  lAta^ton  •m  TenwB,  lib.  9,  cA.  152,  $(  9LS.  316, 917,  and  Gi.  JUt  14^  4, 
I4S.  a;ftBl  Com,  43 ;  Bac.  Abr.  Rent,  A  ;  The  PmpU  ▼.  /btUnf.  (7  WVmC 
4SS0  ^^^mimH  y.  £am6,  (2  Coioeii,  053.)  Bat  whether  the  rent  io  qmilioii  voold 
•t  waaaoBk  law  be  a  rcirf  nrtim  or  a  tent  ckmrge,  the  ptovuioRfl  of  1  A.  a^. 
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frhioh  wasHmideBt  the  right  of  iiislresa.  {3  KmL  Com.  Bsh  ad^ 
460 ;  2  Black*  Cdm.  4L)  Snob  jait  was^  at  thecommon  lav^ 
aj^KMtkmed  diher  on  aereraom  of  the  land  fi^ 
or  of  the  newmon  lo  wbicfa  it  was  locident  Althougfa  it  V4i8 
a  doctrine  of  the  common  lav,  that  an  entin  contract  eonld  nd 
be  apportioned,  the  primciple  was  limited  to  pecsond  contractr 
and  covenants,  and  did  not  extend  to  such  as  run  with  the  land 
^Keni.  Cam.  469 ;  Ibdgkins  ▼.  BUIamy  1  YmL  276;  Jhgm^ 
sol  ▼.  SergemUjl  Wbart.  R^  337;  Sievea^n  t.  Lambarii 
S  Eoai,  Rep.  S16 ;  Mercerm  v.  JSows^n^  5  Bam  4*  Caress. 
479;  WolUstm  r,  Hakewill,  3  JUann.  f-  GV.  297 ;  Jblsr  v« 
Jitmery2Pmg^^Rep.78;  PoUardv.Shaqfer^lDMus^SlKk) 
The  covenant  to  pay  ntit,  contained  in  the  lease  ia  question, 
rcms  with  the  land.  The  leasee  .corenanled  bt  himself,  his 
Mrs,  executors,  adminietfatois  and  assigns.  (£birsi  v.  Rodne^j 
1  Wash,  a  C.  R.  376;  Comyn's  Dig.  tit.  Covenant,  (G  3^ 
£  Ok  24,  i;  2  Baam^  Abr.  ecL  1843,  tit.  C»9enantt  {E.  3,) 
moi0.)  And  as  the  covenant  runs  with  the  land  and  afibcts  the 
wiiole,  the  assignee  of  part  of  the  land  is  liable  to  the  landlord 
&a  the  rent  in  an  action  of  covenant.  {See  the  ca^ee  last  cUed, 
xmd  Astor  v.  Miller ^  sup. ;  Weid^ier  v.  Faster,  2  Peon.  Rep. 
23;  2  Samnd.  Rep.  182,  note  I.) 

But  it  is  effected  that  a  part  of  the  rent  or  servioe  reserved, 
to  wit,  ^  one  day's  service  with  carriage  and  horses,^  is  an  entire 
iservice,  aod  is  in  its  nature  indivisibk,  and  that  therefore  the 
assignee  of  a  part  of  the  premises  is  not  liable.  The  role  found 
io  the  books,  which  I  take  lo  be  sound,  is  this — *^  If  a  man  which 
Imih  a  rent  oervice,  puxvhase  parcel  of  the  land  oat  of  which 
Utie  zeat  is  issuing,  this  shall  not  extinguish  nil,  but  for  that  par- 
eel.    For  a  rent  service  in  such  case  may  be  upportioned  ao- 


495«  oopied  from  1  J?.  L.  363,  teem  intended  to  BMiimlBte  a  lenl  raaeirad  open  a 
eonreyance  in  fee  to  one  accompanied  by  a  reversion,  so  far  aa  eonceros  an  aoticm 
by  the  aaiignee  of  the  lessor.  The  English  statote  only  extended  to  aasignoea  of  the 
f0ot  and  reveraioa  where  the  lease  was  for  life  or  years,  the  right  to  take  adtan- 
lii^.«r  tbaoorenantsin  the  IcaMi.  (39  R.%  dL  S4,  S  Rt^had^t  8tmUiU99t  Larg^^ 
W^)    The  pio«i«on  nfenad  to  plaeed  laMaa  k  Ase  qpootha  iaina  faotiiif » 
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mrding  to  the  value  of  the  land."  (I  Coke  Liti.  Phil.  ed.  1836. 
p.  639.)  ^  But  if  one  holdeth  his  land  of  his  lord  by  the  service 
to  render  to  his  lord  yearly  at  such  a  feast,  a  horse,  a  goldeii 
spear,  or  a  clove,  gilliflower  or  the  like,  and  the  lord  purchase 
parcel  of  the  land,  such  service  is  taken  away,  because  such  ser- 
vice cannot  be  severed  or  apportioned."  (Id.  p.  645.)  The 
whole  tenancy  being  equally  chargeable  with  them,  tlie  lord  by 
his  own  act  shall  not  discharge  part,  and  throw  the  whole  bur- 
then upon  the  residue  for  his  own  private  benefit  and  advantage. 
( Gilbert  on  Renis^  166.)  But  if  the  service  be  entire — to  render 
yearly  at  such  a  feast,  a  horse,  or  the  like,  and  the  lessee  assign 
a  part  of  the  premises  to  a  stranger^n  this  case  such  service 
being  indivisible  shall  multiply.  (1  Co.  Litt.  ed.  aup.  646 : 
Gilbert  on  Rents,  170 ;  Hodgkins  v.  Robson,  1  Vent.  276 ;  Inr 
gersoU  V.  Sergeant,  1  Whart.  Rep.  337 ;  7  ComyrCs  Dig.  493^ 
tit.  Suspension,  G.) 

It  is  also  objected  that  the  second  count  is  defective  for  the 
want  of  a  description  of  the  premises  demised.  The  count  is 
in  exact  accordance  with  the  form  advised  by  Sergeant  Wil- 
liams, in  1  Sound.  Rep.  p.  233,  note  2.  It  is  there  laid  down, 
that  to  avoid  unnecessary  prolixity  in  an  action  of  covenant  for 
non-payment  of  rent,  it  is  sufficient  to  allege  in  the  declaratioD| 
that  the  plaintiff  on  such  a  day  and  yeai  at  such  a  place,  by  a 
certain  indenture  made  between  him  of  the  one  part  and  the  de- 
fendant of  the  other  part,  (which  the  plaintiff  brings  here  into 
court,)  demised  to  the  defendant  certain  premises  particularly 
mentioned  and  described  in  the  said  indenture,  instead  of  set- 
ting out  the  parcels  as  is  too  frequently  done.  The  same  rule 
was  laid  down  by  Lord  Mansfield  and  the  whole  court  of  king^ 
bench  in  Dundass  v.  Lord  Weymouth,  (Cowp.  666.)  It  is  true, 
the  cases  spoken  of  were  actions  against  the  lessee  on  the  personal 
covenant ;  but  I  do  not  see  that  there  is  any  more  necessity  for 
setting  out  the  description  of  the  premises,  where  the  suit  is 
against  the  assignee,  than  in  the  case  to  which  the  rule  was  ap- 
plied.   {See  2  ChUty's  PL  194, 196,  Day  ed.  1812.) 

Another  objection  to  this  count  is.  that  there  is  not  a  sufficient 
description  of  that  part  of  the  demised  premises  alleged  to  have 
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been  amgned  to  the  defendant  That  description  is  as  follows : 
It  is  avened  to  be  "  seventy  acres  of  the  southerly  side  of  the 
said  demised  premises  of  equal  value  by  the  acre  with  the  rest" 
Counsel  have  not  referred  us  to  any  precedent  or  authority  to  sus- 
tain the  allq^ation.  Such  description  would  be  sufficient  in  a 
conveyance  to  pass  the  title  to  the  seventy  acres,  and  I  am  un- 
able to  discover  any  reason  why  it  should  not  be  deemed  suffi- 
cient in  this  declaration.  Having  a  description  of  the  whole 
premises,  in  the  lease,  the  pleading,  in  my  judgment,  sufficiently 
specifies  that  part  which  is  alleged  to  have  been  assigned  to  the 
defendant 

It  is  said  that  this  count  does  not  set  forth  how  or  in  what 
manner  forty-five  bushels  of  wheat,  eight  fat  fowls,  and  two  days' 
service  with  carriage  and  horses,  comprises  the  fiur  and  just  pro- 
portion of  rent  for  that  part  of  the  premises  assigned  to  the  de- 
fendant, and  that  said  ailq^ation  is  not  justified  by  any  thing  in 
the  count  contained,  and  that  it  is  argumentative.  I  think  the 
allegation  is  sufficient  to  put  in  issue  the  proportion  of  the  whole 
rent  for  the  whole  demised  premises,  which  the  plaintiff  would 
be  entitled  to  recover  of  the  defendant  as  assignee  of  the  seventy 
acres.  The  rent  must  be  apportioned,  when  the  landlord  seeks 
to  recover  of  an  assignee  for  a  part  of  the  premises  according  to 
the  value  of  the  land,  and  it  is  the  business  of  the  jury  upon 
evidence  produced  to  apportion  the  rent  to  the  value  of  the  land. 
{GUberi  on  Rents,  163;  Farley  v.  Craig,  6  Halsteady  262;  3 
Kenfs  Com.  469 ;  1  Venirisj  276.)  The  allegation  in  substance 
is,  that  so  much  as  is  claimed  to  be  due  for  the  seventy  acres  for 
the  time  specified,  is  the  just  proportion  of  the  whole  rent  charge- 
able upon  the  whole  demised  premises  for  the  time  for  which  it 
is  claimed ;  and  this  is  a  question  of  fitct  to  be  ascertained  by  the 
jury  upon  such  evidence  as  the  parties  may  produce.  I  am  not 
able  to  discover  the  necessity  of  a  more  specific  allegation,  or  in- 
deed in  what  manner  one  more  specific  in  tliis  respect  could  well 
be  framed. 

It  is  contended  in  the  last  place  that  the  second  count  is  de- 
fective in  not  stating  that  the  lessee  had  not  paid  the  rent  The 
ease  of  Duboitf  exeaUors  v.  Van  Orden,  (6  John.  R.  105,)  is 
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deciAive  that  such  ^JJfifBttion  ts  intMoemuT:.  Whoa  llie  d^ 
clantloQ  arreiS)  (as  this  count  does)  that  iIm  renCiacmaed «nlM» 
queot  io^be  awwgnraeot  td  tbe  da&ndaiii^aadiras^iieMd^Mrnif 
to  the  idaintiff  and  still  reiDftJm  m  anraar  sod  iMpftid  ibcm  Ite 
defendant,  it  slatos  a  bmdi  in  n]ffioieiAt46nn&  TbgAii»ietlm 
had  not  paid  il^  is  JxopUed  ia  ths  aii«emifiot,  that  Ibedofcpdwt 
owed  it 

It  is  uiged  that  tba  thiid  coont  is  dafiieUvo  in  dkmmmg  tbat 
the  leat  sa«i  to  he  ia  aixear,  -was  tho  rent  Ibr  mud  demimd 
prendaes  for  £>ur  years.;  and  that  it  is  not  averrad  wliat  seirt»  or 
that  any  rent  of  the  part  of  the  premises  assigned  to  Ibe  defea* 
dant  was  in  aeiear.  Tbe  conot  oertaiiyy  does  elaim  that 
tho  defendant,  althongh  an  ass^nee  of  but  pait  of  Ihe  4aBused 
premises,  is  lid^for  all  thevieaisof  reatfor  Ibe  whcfte,  ikiiHv 
tbe  ionr  years.  It  should  have  cliuuned  only  each  psoportion 
as  bad  accrued  upon  Aat  part  of  the  premises  assigned  to  tbe 
defendant.  His  liability  is  limited  to  that  |troporlioii.  I  ibinb 
the  demurrer  in  this  pauictdar  wiell  taken. 

It  is  argued  that  the  foiirtb  i^ount  is  defective  in  ihe  atatement 
of  the  defendant's  title  as  assignee.    It  avers  that  the  defendant 
is  the  assignee  of  the  whole  or  some  part  of  the  demised 
premises,  without  specifying  whether  of  4he  whole  or  a  part; 
or  if  of  a  part,  what  pert.    I  think  Aiis  count  is  bad,  on  tbt 
ground  that  the  averment  ^as  to  tbe  abacs  or  portion  of  the 
premises  assigned  ^  tbe  defendant  is  in  the  ^temative.    (iSSfe- 
phen's  PL  387,  note  2]  Cook  v.  €qt,  3  Mauk  ^  Sdto.  110^. 
It  is  supposed  by  tbe  plaintiff's  counsel  that  the  case  of  Wol- 
loiiott  v.  BakewUlf  (3  Mtm.  ^  Cfr.  ^7,)  is  on  authority  to 
sustain  this  mode  of  pleading.    That  was  an  action  of  cov«^ 
nant  upon  an  indenture  of  lease  for  non-payment  of  rent,  and 
non-jeparation.    The  declaration  alleged,  titat  all  the  esta^ 
of  tbe  lessee  tit  a  great  pari  of  tbe  demised  premises,  came  i» 
and  vested  in  the  defendant  by  a.ssignn)ent,  whereupon  asid 
whereby  the  defendant   became  possessed.     The  defendmi^ 
pleaded  that  tbe  said  part  of  the  premises  did  not  come  to  or 
rest  in  her  by  assignment    No  question  was  raised  there  nfi 
to  the  sufficiency  or  propriety  of  the  allegation.    TJhe  qneskioo 
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If^  whether  tha  avideBe^  9uppo|rt^d  ^^  aUaptioq.  B^t  if 
there  bad  hoM  a  quMtian  Twaed  m  the  plewliiigi  it  m  quite 
probable  it  might  have  been  sostaiBed,  under  the  gmenl  nde^ 
that  it  i^  npt  neoessaiy  to  allege  title  more  par^culariy  thai)  is 
sufficient  to  s^pw  »  }iabit^^y  19  4)i8  f^Y  cheixgo^j  Qf  to  defeat 
his  fiXBiMi^  dftiiQ.  Ex^eepi  as  &r  a9  4we  Qbjia$l;a  ly^y  r/atiijr^, 
a  party  is  sot  bouad  to  show  the  pseeiae  estate  which  his  ad- 
yersary  holds,  even  jn  a  case  where,  if  the  same  person  was 
plead^qg  hi?  own  tiJtb,  auch  precjise  ^llegatjop  ifould  be  nec/es- 
sary.  The  lawm  <pf  ihi»  differ^i^  U|,  that  ^  pafty  must  })e 
presmned  to  be  ignorant  of  the  particulars  of  his  adversar3r's  title, 
tbough  M  is  faowd  to  k»ow  bis  i^wft.  {Rider  v.  Smiffh  3  T. 
R.766;lChiifp'sPLim,i&9.)  Blit  Oiis  nile  will  not  fiie- 
taia  a  pieadiBg  in  Ibe  aUeroative.  fh»  plaint^  is  ^t^tlad  to 
judgment  upo^  the  deiDunnr  to  the  second  ^unt,  «!<}  IJbe  #a- 
indaiit  to  jiidgosent  mi  Ae  third  and  fourth  cofintn. 

Jittdgment  Ao^ori^w^y- 


Taylor  vs.  Snydeb. 


Us  dttmg  ofsfnsMorjr  notSAt  s  paitiei^  pjaoe  ^qof  pot  ipyks  ^ptlliAflikM 
But  it  if  prestimptiTe  evidence  of  tbe  rendence  of  the  maker  at  that  placet    Pet 

BSAftlMUT,  J. 

WIkib  no  place  «f  ^jnent  is  neMkned  ia  a  imts^  tl^  coastal  nde  if,  Ihat  it  mut 
^  deoietided  of  tlie  iqa^  pqnqnaSf ,  pr  lijt  h|f  ^weDii^,  or  ^huse  of  Vaunep^  in 
Older  to  oha;i|E^4tio  flpdon^. 

But  wiiere  the  iptiua  Iy«  ahfcondod,  or  bemg  n  feamaii  wftfiont  a  domioO  in  tl^ 
fltate  is  absent  on  a  Toya^i  and  also  where  bo  has  no  known  raddenoe  or  place 
of  hasiness  at  wUeh  a  dsoMuid  ean  ho  made,  a  pressntmont  6r  pa^tnent  Is  dis- 
|MP|sod.witli,aa4  ^.«ndonier  ^  bp  %b|e.o«i  mdfvfg  aolioe  cf^  Atots  ooiwfti- 
tqtinf  Ibo  AK^npOi    PjrjBfunw^T,  J. 

So  where  the  maker  being  a  sesident  of  the  state  when  the  note  is  made^  removes 
therefiom  and  takes  np  a  permanent  residence  elsewhere,  the  holder  need  not 
Mow  him,  but  a  demand  at  his  fimner  plaeo  of  lesideaoe  w31  snUee.  Per 
BsABiistmr,  J. 

ToL.  in/  19 
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Bat  to  enable  the  holder  to  charge  an  endmnr  vithont  a  demand  of  the  maker,  the 
fkdM  creating  the  eiceptioa  most  be  dietinctlj  proved.    Per  BcAaDBLKTy  J. 

The  legal  effect  of  the  contract  of  an  endofier  etated.    Per  BkAKMLKT,  J. 

Where  the  maker  has  a  known  residence  when  the  note  is  given,  which  is  not 
changed  before  it  becomes  payable,  a  regular  demand  must  be  made,  though  the 
note  IS  given  and  dated  at  a  di£^rent  place  finm  his  residence. 

Accordingly,  where  one  who  resided  in  Florida  made  a  note  at  Troy,  dating  it  at  the 
latter  place,  and  coDtinued  to  reside  in  Florida  until  it  became  due,  which  fact 
was  known  to  the  iwlder,  who  instead  of  causing  a  demand  to  be  made  of  the 
maker,  procured  the  note  to  be  presented  to  the  endorser  residing  at  Troy,  and 
then  gave  him  notice  of  non-payment ;  held  that  there  was  nothing  in  the  case  to 
dispense  with  a  demand  of  the  maker,  and  that  the  plaintiff  could  not  recover. 

Assumpsit  on  a  promissory  note  by  endorsee  against  en- 
dorser.   The  note  was  made  by  M.  Snyder,  payable  to  the  or- 
der of  the  defendant  for  $177  in  one  year  from  date,  no  place  of 
pa3rmsnt  being  mentioned,  and  was  dated  at  Troy,  October  IStfa, 
1839.    On  the  trial,  the  endorsement  of  the  note  by  the  defen- 
dant and  also  by  G.  P.  Morris  was  admitted.    It  appeared  that 
M.  Snyder,  the  maker,  before  and  at  the  time  the  note  was  dated 
resided  at  Apalachicola,  in  Florida,  and  that  he  continued  to  re- 
side there  until  after  it  became  due.     The  note  was  given 
directly  to  Morris,  and  the  evidence  tended  to  show  that  it  was 
given  for  a  debt  which  the  maker  owed  him,  and  that  the  de- 
fendant endorsed  it  for  the  accommodation  of  the  maker.     Mor- 
ris when  he  received  the  note,  knew  that  the  maker  resided  in 
Florida,  but  it  did  not  distinctly  appear  that  he  knew  at  what 
place  in  Florida  he  lived.    When  it  was  running  to  maturity 
Morris  called  upon  the  defendant  who  resides  at  Troy  and  asked 
him  to  stipulate  to  pay  the  note  himself  at  Troy,  which  he  de- 
clined to  do.    He  however  said  that  the  maker,  who  was  his 
brother,  would  send  him  the  money,  and  that  he  should  see  that 
the  note  was  paid  at  maturity.    At  this  time  he  informed  Mor- 
ris that  the  maker  resided  at  Apalachicola.    Afier  this»  and  a 
month  or  two  before  the  note  fell  due,  Morris  transferred  it  to 
one  Stevenson,  who  knew  that  the  maker  lived  in  Florida,  and 
who  owned  the  note  at  the  time  of  the  trial. 

On  the  day  the  note  fell  due,  the  plaintiff  caused  it  to  be  pre- 
sented to  ike  defendant  at  his  store  in  Troy  for  payment, 
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was  refused,  the  defendant  saying  that  the  maker  lived  in  Flori* 
da.  Notice  that  the  note  was  not  paid,  and  that  the  holder  look* 
ed  to  him  for  payment  was  then  given  to  the  defendant.  Upon 
this  evidence  the  circuit  judge  held  that  the  plaintiff  was  not 
entitled  to  recover,  and  directed  a  nonsuit  to  be  entered. 

H.  W.  Strong,  for  the  plaintiff  moved  to  set  aside  the  non- 
suit and  for  a  new  trial,  on  a  case. 

X  D.  WiUardf  for  the  defendant 

By  the  Courts  Beardslet,  J.  As  the  note  bears  date  at  Troy, 
it  is  presumed  to  have  been  made  at  that  place,  although  the 
maker  then  resided  in  Florida,  as  was  well  known  to  the  original 
holder,  Morris,  and  to  Stevenson,  to  whom  it  was  subsequently 
transferred.  The  residence  of  the  maker  had  not  been  changed 
when  the  note  fell  due,  his  domicil  still  being  in  Florida. 

The  endorser  resided  in  Troy.  It  was  not  shown  that  he 
ever  owned  the  note,  or  was  under  any  other  obligation  for  its 
pa3rment  than  that  of  an  ordinary  endorser ;  and  it  may  fairly 
be  inferred  from  the  case  that  the  note  was  given  for  a  debt  due 
from  the  maker  to  Morris,  and  was  endorsed  for  his  benefit  at 
the  request  of  the  maker. 

Some  months  before  the  note  fell  due,  the  endorser  had  been 
asked  by  the  then  holder,  Morris,  if  it  would  be  paid  at  maturi- 
ty, to  which  he  replied  that  it  would  be ;  that  his  brother,  the 
maker,  would  send  the  money  to  him  and  he  should  see  the 
note  was  paid.  But  on  being  requested  to  stipulate,  absolutely, 
to  pay  the  note  himself,  he  declined  to  do  so.  It  does  not  appear 
that  on  this  or  any  other  occasion,  any  thing  was  said  as  to  the 
place  where  payment  would  be  made,  or  where  the  note  should 
be  presented  for  payment  at  maturity. 

Upon  the  evidence  as  stated  in  the  case,  I  think  it  cannot  be 
said  that  any  thing  has  been  done  by  the  endorser  to  change  or 
af^t  his  original  liability  or  his  rights,  in  that  character.    He  had 
not  designated  any  particular  place  in  Troy,  or  that  city  at  large 
■s  the  place  at  which  the  note  would  be  paid,  or  where  demand 
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should  be  madpp  nor  had  be  been  requested  to  designate  any 
place  for  Ihat  purpose.  And  although  he  certainly  gave  a  strong 
assurance  that  the  maker  would  remit  the  money  to  him,  and 
therefore  that  the  note  would  be  duly  paid^  he  at  the  same  time 
refused  to  bind  liknself  absolutely  for  its  payment.  He  chose 
to  leave  his  own  responsibility  where  his  contract  and  the  law 
had  placed  it ;  and  no  one  had  a  right  to  understand  from  what 
he  said,  that  he  intended  to  assume  any  new  obligation,  or  to 
dispense  with  the  performance  of  any  act  which  the  law  required 
the  holder  of  the  note  to  perform.  It  does  not  appear  to  have 
been  suggested  on  the  trial,  that  the  action  was  to  be  sustained 
on  aay  such  ground,  nor  was  the  judge  requested  to  submit  the 
question  of  a  waiver  of  demand  of  payment,  by  the  endorser,  to 
the  jury.  It  was  doubtless  then  urged,  as  it  was  on  the  argu- 
ment at  bar,  that  this  note  was  by  law  payable  at  Troy,  and 
therefore  the  defendant  had  been  duly  chaiged  as  endorser,  and 
not  that  he  had  in  any  manner  waived  a  demand  at  the  proper 
place. 

What  then  is  this  case  ?  A  debtor,  whose  residence  is  in 
Floridly  being  at  Troyi  makes  a  note,  which  he  dates  at  that 
place^  to  his  creditor,  a  resident  of  this  state,  for  an  amount  dxx 
to  him,  and  procures  a  ihendj  residing  at  Troy,  to  endorse  the 
same.  No  place  of  payment  is  specified  in  the  note,  nor  is  there 
any  thir^  to  indicate  a  places  unless  that  follows  £rom  tlie  note 
beariz^  date  at  Troy.  The  holder  knows  the  residence  of  (he 
OAker  to  be  in  Florida^  but  when  the  note  falls  due,  instead  of 
making  demand  of  the  maker  personally,  or  at  liis  residence  or 
place  of  business  in  Florida,  payment  is  demanded  at  Troy  and 
not  elsewhere.  Was  this  a  sufficient  demand  as  respects  the 
endorser  7  It  clearly  was^  if  the  note  was  by  law  payable  at 
Ihat  place,  and  it,  as  cleaily,  was  not,  if  the  note  was  payable 
elsewhere.    This  is  the  only  question  to  be  determined. 

The  date  of  a  note  at  a  particular  place  does  not  make  that 
the  place  of  payment,  or  at  which  payment  should  be  demanded 
fi)r  ibe  purpose  of  charging  the  endorser.  This  was  expressly 
adjudged  in  the  case  of  Anderson  v.  Drake^  (14  J<An.  114.) 
That  was  an  action  against  the  endorser  of  a  promissory  nota 
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bearing  date  m  the  city  of  Ne\r-Yoik,  but  not  made  payable  at 
any  particnlar  place.  Wben  the  note  was  made  the  maker  Irred 
in  New-Tork,  but  before  it  fell  due  be  removed  to  Kingston  in 
the  connty  of  Ulster.  The  counsel  for  the  plaintiff  insisted 
**  (hat  as  the  note  was  dated  in  New-York,  and  the  parties  resided 
there  at  the  time  it  was  made,  it  must  be  presumed,  no  particular 
place  being  designated  for  the  payment,  that  it  was  payable  in 
New-York :  that  the  removal  of  the  maker  from  New-York  to 
any  other  place  did  not  render  it  necessary  for  the  bolder  to 
follow  him  for  the  pnrpose  of  demanding  payment*^  But  the 
court  thought  otherwise,  and  held  that  a  demand  of  the  maker 
personalty,  or  at  his  residence  or  place  of  business  In  Kingston, 
as  in  ordinary  cases,  was  necessary,  and  that  the  endorser  could 
not  be  charged  upon  a  demand  made  in  the  city  of  New-York, 
although  the  note  bore  date  at  that  place.  This  I  understand 
to  be  the  settled  and  invariable  rule  where  the  maker  has  not 
removed  from  the  state,  but  has  a  known  residence  within  its 
limits.  'Where,  after  a  note  has  been  given,  the  maker  absconds, 
removes  into  another  state  or  country,  or  is  without  a  fixed  resi- 
dence any  where,  other  principles,  as  we  shall  see,  apply :  but 
in  no  case  does  the  date  of  a  note,  of  itself^  make  that  the  place 
where  payment  should  be  demanded  in  order  to  charge  the 
endorser. 

It  has  been  supposed  that  the  case  of  Stewart  v.  Eden^  (2 
Caines^  121,)  countenances  a  different  doctrine.    Livingston,  J. 
there  said — ^  the  note  being  dated  in  New-York,  the  maker  and 
endorser  are  presumed  to  have  resided,  and  contemplated  pay- 
ment there."    This  remark  was  in  part  strictly  correct,  for  the 
date  of  the  note  was  presumptive  evidence  of  residence ;  and  in 
a  general  sense  it  may  also  be  true  that  the  date  raises  a  pre- 
sumption that  the  parties  contemplated  pa3rment  at  that  place. 
Judge  Livingston  did  not  say  that  the  note  was  by  law  payable 
at  the  place  of  its  date ;  on  the  contrary,  Uie  form  of  expression 
conclusively  repels  that  idea.    He  was  not  speaking  of  what  the 
parties  were  bound  to  do  by  the  terms  of  the  note,  of  their  legal 
obligations  flowing  from  their  engagements  as  maker  and  en* 
dorser,  but  simply  of  what  they  were  presiuned  to  have  con- 
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templated.  If  the  learned  judge  intended  to  affirm  that  a  notOi 
when  no  particular  place  of  payment  is  otherwise  indicated,  is 
by  law  payable  at  the  place  where  dated,  he  would  have  said  so 
in  direct  terms,  and  would  not  have  said  it  was  to  be  presumed 
payment  at  that  place  was  contemplated.  This  would  have 
been  absurd.  But  in  truth  the  question  whether  the  note  in 
that  case  was  payable  where  it  bore  date,  was  not  before  the 
court,  nor  was  it  there  pretended  that  pa3nBent  had  not  been 
duly  demanded.  It  was  an  action  against  the  representatives 
of  a  deceased  endorser,  and  although  an  objection  was  taken  to 
the  form  in  which  the  presentment  for  payment  was  alleged  in 
the  declaration,  it  was  not  pretended  by  any  one  that  the  demand 
of  payment  had  not  been  strictly  correct.  The  main  question 
in  the  case  was,  as  to  the  sufficiency  of  the  notice  to  the  endor- 
ser, and  the  remark  of  the  judge  was  made  in  discussing  that 
point  I  admit  that  upon  the  question  of  due  diligence  in  giving 
notice  to  an  endorser,  it  may  have  been  very  pertinent  and 
proper  to  say  that  the  parties  are  presumed  to  have  contemplated 
payment  at  the  place  where  the  note  was  given  and  was  dated, 
although  such  a  remark  would  be  altogether  out  of  place  in 
deciding  upon  the  construction  of  an  agreement,  and  whether 
the  parties,  by  its  terms,  were  bound  to  make  payment  at  a  par- 
ticular place.  There  is  nothing  therefore  in  this  remark  of 
Judge  Livingston  which  can  be  made  to  countenance  the  idea 
that  a  note,  when  no  other  place  of  payment  is  specified,  is  by 
law  payable  at  the  place  of  its  date.  {Anderson  v.  Drake^  supra  ; 
Bank  of  America  v.  Woodworth^  18  John.  322.) 

Where  a  promissory  note  is  not  made  payable  at  any  particu- 
lar place,  the  general  rule  of  law  is,  that  in  order  to  charge  the 
endorser  payment  must  be  demanded  of  "  the  maker  personally, 
or  at  his  dwelling-house,  or  other  place  of  abode,  or  at  his  count- 
ing house  or  place  of  business."  {Story  on  Prom,  Notes^  $  235  ; 
Bank  of  America  v.  Woodworth,  18  John.  315 ;  iS.  C.  in  error ^ 
19  id.  391.)  But  although  such  is  the  general  rule,  yet,  under 
various  circumstances,  a  demand  in  any  form  or  manner  may 
be  dispensed  with.  It  is  a  question  of  diligence,  and  if  a  demand 
is  found  to  be  impracticable,  proper  efforts  for  that  purpose  hav« 
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ing  been  made,  the  endorser  will  still  be  held  liable,  due  notice 
having  been  given  to  him  by  the  holder. 

Thus  where  the  maker  has  absconded  that  will  ordinarily 
excuse  a  demand,  and  notice  of  the  fact  is  sufficient  to  hold  the 
endorser.  (1  Ld.  Raym.  443,  743 ;  3  Kent,  hth  ed.  96 ;  Put- 
nam  v.  SuUivan,  4  Mass,  63 ;  Lehman  v.  Jones,  1  Watts  ^  S. 
126 ;  Chit,  an  Bills,  lOih  Amer.  ed.  354,  n.  1 ;  Story  on  Pram. 
Notes,  i  237.) 

Where  the  piaker  is  a  seaman  on  a  voyage,  having  no  domi- 
cil  in  the  state,  the  endorser  is  liable  without  a  demand  being 
made.  {Bamett  v.  Wills,  4  Leigh,  114.)  But  although  the 
maker  may  be  absent  on  a  voyage,  if  he  has  a  domicil  in  the 
state,  payment  must  be  demanded  tliere.  {Dennie  v.  Walker, 
7  N.  Hamp.  199 ;  Whittier  v.  Graffam,  3  Greenl.  82.) 

And  in  every  case  where  the  maker  has  no  known  residence 
or  place  at  which*  the  note  can  be  presented  for  payment,  the 
holder  will  in  like  manner  be  excused  from  making  any  demand 
whatever.  {Story  an  Prom.  Notes,  §  237 ;  Whittier  v.  Chraf- 
fam,  stipra  ;  Putnam  v.  Stdlivan,  supra  ;  Duncan  v.  McOid" 
lough,  A  S.  ^  R.  480.)  But  in  all  such  cases,  the  reason  for 
not  making  a  demand  must  be  shown  on  the  trial  of  the  cause. 
It  must  appear  that  the  maker  had  absconded,  was  at  sea,  or  had 
no  knowD  domicil  or  place  where  the  note  should  be  presented. 
The  rule  is  strict,  that  a  demand  must  be  made,  or  a  proper  eX' 
cuse  shown  for  its  omission. 

There  is  a  further  exception  to  the  rule  requiring  a  demand 
to  be  made  of  the  maker,  or  at  his  domicil  or  place  of  business ; 
for  where  a  note  is  made  by  a  resident  of  the  state,  who,  before 
it  is  payable,  removes  from  the  state  and  takes  up  a  permanent 
residence  elsewhere,  the  holder  need  not  follow  him  to  make 
demand,  but  it  is  sufficient  to  present  the  note  for  payment  at 
the  former  place  of  residence  of  the  maker.  ( Jkf '  Gruder  v. 
Bank  of  Washington,  9  Wheat.  598 ;  Anderson  v.  Drake,  su- 
pra;  Dennie  v.  Walker,  supra;  Ctillespie  v.  Hannahan, 
4  M'Cord^s  R.  503;  Reid  v.  Morrison,  2  Watts  ^  S.  401; 
3  Kent,  96.)  And  this  is  just :  for  it  is  but  reasonable  to  sup- 
pose that  neither  party,  when  the  note  was  given,  looked  for  a 
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ehabge  of  iBSidelidd  td  t  foreign  60udtry,  &tid  that  eadh  (njiithiet* 
ed  upon  the  supposition  that  tio  takh  chftnge  would  tako  pliuse. 
Nevertheless,  ^  Wfes  «iid  in  t)ennie  V.  Walker,  {Mpray) "  this 
is  ah  exception  to  the  gene)ral  tule,  tad  tnust  be  construed 
fetrictly.'*  «  We  thihk,'^  sAy  the  court  in  Ht&rudBf  V.  Bank  tf 
Washingtfm,  (supfa,) ''  that  reason  ftnd  eonveniedde  are  in  ^- 
ifor  of  sustaining  the  doetfine,  thftt  toch  a  removal  id  an  estcusd 
from  actual  demand.  Precision  and  certainty  are  often  of  tnOf d 
importance  to  the  rulee  of  law,  than  their  abstract  jUMioe.  On 
thb  point,  thei*e  is  kio  other  rtde  that  can  be  laid  down,  Whidh 
will  not  leave  too  much  latitude  as  to  place  and  distance.  Be- 
sides which,  it  is  consistent  With  analogy  to  other  eases,  that  the 
ehdotser  shotdd  dtand  committed,  in  thid  respect,  by  the  conduct 
of  the  makdr.  For  his  absdondtng  6i  removal  out  of  the  kiug^ 
dom,  the  endorser  is  held,  in  Sngland,  to  stand  committed.^ 

l^hese  exceptions  to  the  general  rule,  it  will  be  seen,  all  refit 
on  ]f)eculiar  rea^^ons.  tn  one,  the  maker  has  absconded ;  in  an- 
other, he  is  tetnporarily  absent,  and  has  no  domicil  or  place  of 
business  within  the  state ;  in  a  third,  his  residence,  if  any  hd 
has,  cannot  be  ascertained ;  while  in  tfie  fourth,  he  has  removed 
out  of  th^  state  and  taken  up  his  residence  in  another  country, 
tn  each  of  these  instances,  let  it  be  observed,  the  faot^  coiistitti'- 
ting  the  excuse,  0C6UT1S  Subsequently  to  the  making  and  endorse^ 
ment  of  ^e  note ;  and  it  Is  this  new  and  changed  eoodltion  of 
the  maker,  and  that  only,  by  which  the  endorser  stailds  cOtn- 
mitted,  without  a  regular  detnand. 

We  are,  then,  to  inquire,  whether  these  ejcceptiOhs  are  to  be 
multiplied,  and  extended  to  a  case  where  ho  change  in  the  cOU^ 
dition  of  either  party  has  taken  place :  where  the  maker,  when 
the  note  was  made  and  endorsed,  had  a  known  residence  in  an- 
other state^  and  which  had  remained  unchanged  at  the  maturity 
of  the  note.  It  is  palpable  that  this  eiscception,  if  lUade,  must  be 
placed  on  s6me  hew  principle:  it  cannot  be  allowed  on  the 
glf^und  which  upholds  the  others.  The  facts  in  this  case  are 
unchanged,  and  as  the  reason  for  making  an  exception  does  not 
eidst,  the  exception  itself  should  not  be  allowed.  Unless,  ther^ 
toVBj  the  general  tk:fSition  iS  true,  that  one  who  endorses  fi>t  4 
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mkat  vho  IWm  ia  tuiother  itate,  may  te  ^^held  llnbl^  vithoui 
tftiy  d«(DAkid  bdngf  itiadd  dii  th«  mfikef,^  1  (hlnk  the  defetidant 
wfts  Mt  liftble  in  th6  eate  nt  h&r.  And  tf  any  such  geneml  rate 
6f  lav^  As  1  hav^  stated,  eiista,  it  emrtainly  may  be  Aoxm ;  but 
that  it  has  no.  eii&tendd,  is,  ad  I  believe,  not  only  accotding  to 
tb6  nnifdrsal  undefatanding'  amongat  oommereial  men,  bat  also 
adCOtding  to  thA  settled  courae  Of  buainoas,  In  iho  (*omtterclal 
worid. 
l^e  endoraement  of  a  note  ia  an  ordef  to  the  maktgr  to  pay 

(he  amount  10  the  endorsed  6t  holdef,  as  id  specified  and  agreed 
in  the  note,  and  an  engagement  by  the  endorser,  that  If  the  note 
id  duly  demanded  of  the  maker  and  not  paid,  or  if  it  shall  be 
found  impracticable  to  make  a  demand,  the  endorser  Will  him- 
self^ on  receiving  due  notioo,  ]pay  the  amount  to  the  endorsee  or 
holder.  NOW,  where  such  an  order  is  drawn  upon  a  maker 
who  resides  in  another  state,  and  which  is  well  known  to  the 
person  in  Whose  fatOr  the  Order  ia  drawn,  upon  what  prhlclple 
can  It  be  Said  that  a  demand  of  the  maker  is  unnecessary? 
The  endorsee  voluntarily  consents  to  take  such  an  order,  and 
Why  should  he  not  perform  the  Oondition  on  Which  the  ultimate 
liability  of  the  endorser  depends?  1  Oonfess  t  See  no  reason 
why  he  should  not.  Here  is  no  mistake,  or  misapprehension  of 
&dt,  at  the  time  the  endorsement  is  made.  The  endorsee  knowa 
where  the  maker  resides,  and  that  it  is  in  another  state.  He 
knows  that  by  laW,  unless  the  intervention  of  a  state  line  makes 
a  difference,  the  maker  must  be  sought  whefe  he  resides,  and 
the  demand  must  be  made  there.  When  the  time  for  pajrment 
arrives,  the  maker  is  still  at  his  former  residence :  the  facts  of 
the  case  are  precisely  as  they  were  when  the  Order  was  drawn. 
Why,  in  such  a  ease,  should  the  state  line  make  a  difference  in 
the  construction  and  legal  effect  of  this  Contract  of  the  endorser  ? 
tt  was  &irly  entered  into  between  the  parties ;  let  it  then  be 
{airly  observed  and  performed  by  them. 

I  can  well  understand  why  such  an  order  made  by  an  endor- 
ser upon  the  maker  of  a  note  rAen  residing  tbiihin  this  siaiBj 
but  who  r^noves  into  another  state  before  the  note  falls  due, 
should  receive  a  different  construction,  and  that  it  would  be  un- 
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reasonable  to  require  the  holder  to  follow  the  maker  to  his  new 
residence  in  order  to  demand  payment  Here,  a  new  and  un- 
looked  for  event  has  occurred,  which,  like  the  absconding  of  a 
maker,  or  an  inability  to  discover  his  residence,  may  very  rea- 
sonably be  held  to  excuse  a  demand.  In  these  respects,  the  en- 
dorser should  be  held  to  stand  committed  by  tlie  act  of  the 
maker.  But  where  the  facts,  in  reference  to  which  the  parties 
contracted,  were  fully  known  to  them,  and  are  in  no  respect 
changed,  I  am  unable  to  discover  any  principle  which  will  ex- 
cuse the  maker  from  making  a  demand,  or  using  proper  dili- 
gence to  make  a  demand,  as  in  ordinary  cases.  The  interven- 
tion of  a  state  line  has|,  in  my  opinion,  no  possibly  bearing  on 
the  question. 

I  admit  that  I  have  not  found  any  case  in  which  this  point 
has  been  expressly  adjudicated,  as  I  have  stated  it.  It  seems, 
however,  to  have  been  taken  for  granted,  in  the  case  of  McGhrur 
der  V.  The  Bank  of  Washingtotif  already  referred  to.  The 
case  of  Duncan  v.  McCkdhmghy  adrrUt^  Sfc.  (4  Serg.  ^  Rawh^ 
480,)  was,  in  some  of  its  features,  much  like  the  one  at  bar. 
It  was  an  action  against  the  administrator  of  an  endorser  of  a 
note  made  by  one  Adams,  bearing  date  at  Baltimore,  in  Mary- 
land, June  4, 1814,  pajrable  nine  months  from  date,  no  place  of 
payment  being  specified  in  the  note.  It  did  not  appear,  other- 
wise than  by  its  date,  where  the  note  was  actually  made ;  and 
it  may  be  inferred  from  the  evidence,  that  Adams  was,  at  that 
time,  a  resident  in  Green  village,  Pennsylvania.  It  did  not  ap- 
pear where  he  was  when  the  note  fell  due,  and  no  demand  of 
payment  had  been  made  any  where :  nor  was  it  shown  that  any 
search  for  the  maker  had  been  made.  Here,  then,  was  a  note 
dated  at  Baltimore,  no  place  of  payment  being  stated  in  it,  the 
maker  living  in  another  state.  So  far  it  is  the  case  in  hand,  yet 
it  was  not  even  suggested,  by  the  counsel  or  the  court,  that  a 
demand  was  unnecessary,  or  that  Baltimore  was  the  proper  place 
to  make  the  demand.  The  case  was  disposed  of  on  other 
grounds,  and  which  could  not  have  been  in  any  respect  mate* 
rial,  if  a  demand  at  Baltimore  would  have  been  proper,  or  if 
none  whatever  was  necessary.    On  the  trial,  the  court  charged 
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that  the  plaintiff  was  bound  to  prove  a  demand  of  payment  of 
the  maker,  or  due  diligence  used  for  that  purpose,  and  upon  this 
part  of  the  case  the  final  opinion  of  the  court  was  thus  stated  by 
Chief  Justice  Tilghman :  ^  If  the  plaintiff  had  proved  that  Ad- 
ams had  absconded,  and  was  not  to  be  found  when  the  note  fell 
due,  a  demand  of  payment  would  have  been  dispensed  with, 
because  it  would  have  been  impossible  to  make  it.    But  no  such 
thing  was  proved,  and  therefore  a  demand  was  necessary.    The 
note  being  dated  at  Baltimore,  would  raise  a  presumption  that 
B&ltimore  was  the  drawer's  place  of  residence,  as  was  decided 
by  the  supreme  court  of  New-York,  in  2  CaineJ  Rep.  127. 
Baltimore,  then,  was  the  place  at  which  inquiry  should  have 
been  made.    The  court  laid  down  the  law  fairly.    A  demand, 
or  at  least  due  diligence  in  endeavoring  to  make  a  demand,  was 
necessary."    All  this  seems  to  me  very  just  and  proper.    A  de- 
mand was  necessary :  the  note  was  dated  at  Baltimore,  and  if 
the  residence  of  the  maker  was  unknown,  Baltimore  was  the 
place  where  inquiry  should  have  been  made.    But  if,  as  is  now 
urged,  Baltimore  was  the  place  to  demand  payment,  or  if  no  de* 
mand  was  required,  the  argument  of  counsel,  in  the  case  refer- 
red to,  and  the  views  of  the  court  were  entirely  wide  of  the 
mark.    And  here  let  me  observe,  that  although  the  date  of  a 
note  does  not  make  it  payable  at  that  place,  still,  the  date  may, 
in  one  respect^  be  very  important.    It  raises  a  presumption  that 
the  maker  resides  there,  although  it  is  only  presumption. 
(3  Kent^  96,  7 ;  Ltnoery  v.  Scotty  24  Wend.  368 ;  Galpin  v. 
Hard,  3  MeCord,  394.)    And  where  it  becomes  a  question  of 
due  diligence  in  seeking  to  make  a  demand,  it  may  be  all  im- 
portant to  show  that  inquiry  was  made  at  the  place  where  the 
note  bears  date.    But  here,  this  point  is  of  no  consequence,  for 
the  residence  of  the  maker  was  known  to  all  parties,  and  not  the 
least  effort  was  made  to  make  demand  of  him  where  he  lived,  or 
at  any  other  place  than  Troy,  where  the  endorser  resided,  the 
maker  then  being  at  his  home  in  Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise  on  promissory 
notes,  after  adverting  to  various  grounds  on  which  a  demand  of 
payment  may  be  excused,  says,  <<  It  seems  also,  that  if  the  maker 
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of  a  promissory  note  resides  And  has  his  domicil  io  one  sUitiii^ 
and  actually  dates  and  mak^s,  and  deiireis  a  promissory  note  in 
another  state,  it  will  be  sufficient  for  the  bolder  to  demand  pay-- 
ment  thereof  at  the  place  where  it  is  dated,  if  the  maker  cannot 
personally,  upon  reasbnable  inquiries,  be  found  within  the  stat% 
and  has  no  known  place  of  business  them."  ()  236.)  For  this 
he  refers  to  the  case  of  Hepburn  Vs  Toledanoj  (10  Lottis.  R.  643.) 
It  will  be  observed  that  Judge  Story  does  not  give  to  this  position 
the  authority  of  his  name  and  character  j  the  point  is  stated 
doubtingly.  It  seems,  he  says,  that  under  such  circumstances 
the  maker  need  not  be  sought  in  the  state  where  he  resides,  and  not 
that  It  is  clear  this  will  estcuse  the  usual  demand.  The  learned 
author  was  obviously  doing  no  more  than  to  state  what  seemed 
to  him  to  have  been  decided  in  txmisiana,  and  he  does  it  in  a 
manner  which  precludes  the  idea  that  he  intended  to  adopt  the 
principle,  or  give  to  it  any  authority  beyond  that  of  the  elevated 
and  able  tribunal  by  which  the  case  was  determined.  I  have 
looked  at  the  report  of  the  case  of  Beptmm  r.  ToUdano.  It 
was  an  action  against  the  endorser  of  a  promissory  note  dated  at 
New-Orleans,  but  not  made  payable  there*  When  the  note  was 
payable  the  maker  resided  in  Kentucky ;  but  where  his  residence 
was  when  the  note  was  given,  is  not  expressly  stated.  The 
only  question  in  the  case,  as  the  court  said,  was  whether  the 
holder  was  obliged  to  go  out  of  the  state  to  demand  payment; 
but  whether  that  question  arose  upon  a  note  given  by  a  resident 
of  Louisiana,  who  had  subsequently  removed  to  Kentucky,  or 
by  a  person  who  lived  in  Kentucky  when  the  note  was  ruade,  is 
a  fact  upon  which  I  cannot  satisfy  mjrself  from  any  thing  to  be 
found  in  the  report  of  the  case.  We  have  already  seen  that 
where  the  maker  removes  from  one  state  to  another,  after  the 
giving  of  a  note,  the  holder  need  not  follow  him.  This  was 
said  in  Anderson  v.  Drake,  in  14  Johnson,  upon  the  authority  of 
which  the  Louisiana  case  was  decided.  lu  the  latter  case  the 
court  say :  "  There  is  some  difficulty  as  to  the  place  where  demand 
IS  to  be  made,  when  the  maker  of  a  note  or  acceptor  of  a  bill  has 
been  a  resident  of  the  state,  and  before  the  time  of  payment,  has 
changed  his  domicil ;  but  if  he  lives  in  another  country,  the  en- 
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cawMt  be  presiuned  to  know  hi3  re$idencei  and  all  that 
tfie  law  raquirea  of  the  holder  is  due  diligepce  at  Ibat  place 
where  the  note  is  drawn*  Thus  in  Ibe  case  cited  by  the 
appellant,  (14  JbAn.  116,)  it  is  stated  by  the  ooort  to  have 
been  preWously  decided,  that  where  a  note  was  dated  at  Al- 
bany, and  the  dntwer  of  it  afterwaids  removed  to  Canadai 
the  donaod  wbeie  it  was  drawn  was  sufficient  to  chaige  the 
endoxser."  And  it  was  held  that  the  demaxid  at  New-Ox- 
leans  was  snffictent  I  must  say  that  my  impiession  upon  this 
oase  is  that  the  aaaker  of  the  note  had  remqr^  ^om  I^uisiana 
after  the  giving  of  the  note ;  but  if  the  fact  were  otherwise^ 
I  think  the  deciaioQ  ahould  not  be  ibUow«d*  The  case  is  not 
strictly  sntborityi  although  harmony  in  the  decisions  of  the  seve* 
sal  state  omuti^  upon  such  a  point,  is  exceedin^y  desimble. 
Bot  I  caimot  assent  to  the  principle  that  where  no  change  has 
takaa  plaee  in  the  residence  of  the  maker,  between  the  making 
of  the  note  and  the  time  of  its  paynamit,  the  intervention  of  a 
Slate  line  dispenses  with  the  necessity  of  making  due  deottind 
of  payment,  or  at  all  a&cts  the  question*  I  therefore  think  the 
amwnit  was  .rigbt**-and  a  new  tzjal  should  be  denied. 

New  trial  denied. 


La  Faroe  vs.  Herter  &  Dillenback. 

Where  ibe  oveditor  ncoYem  jiodgmeat  against  pdncipal  and  suretj,  thejr  am  thence 
forth  prineipal  debtor^,  and  the  taking  of  a  new  seeority  from  the  one  who  was 
the  piineipal,  with  an  eitension  of  (he  time  of  |>aymeirt,  does  aoC  ^aohtige  tht 
other. 

Debt  on  judgment  Plea  ml  debeij  with  notice  of  special 
matter.  Issue  tried  at  the  Jefferscn  circuit  in  June,  1S14|  before 
G&iOLE  V)  C.  Judge.  The  plaintiff  produced  a  record  of  a  judg- 
ment in  this  court  in  his  fkror  against  the  defendants,  for 
$424,09,  and  rested.    On  the  part  of  the  defendants  it  wasahewn 
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that  the  judgment  was  recovered  on  a  promissory  note  made  by 
the  defendants  for  a  debt  due  from  Herter,  Dillenback  being  a 
surety ;  and  that  after  an  execution  had  been  issued  on  the 
judgment  and  levied  on  the  personal  property  of  Herter,  the  lat- 
ter executed  to  the  plaintiff  a  bond  and  mortgage  for  the  amount 
of  the  judgment,  including  also  another  den\and,  payable  in 
three  years  from  the  date,  with  interest ;  and  that  the  plaintiff's 
attorney  thereupon  endorsed  upon  the  execution  that  it  hod 
been  paid  in  full.  This  evidence  was  given  after  an  objection 
to  its  competeacfEj)y  the  plaintiff's  counsel  had  been  made  and 
overruled.  The  plaintiff  then  gave  evidence  tending  to  shew 
that  the  amount  payable  by  the  bond  and  mortgage  included  a 
note  which  Dillenback  had  given  for  an  usurious  premium  upon 
the  loan  of  the  money  which  constituted  the  consideration  of  the 
note  on  which  the  judgment  was  obtained,  and  that  Herter  had 
threatened  to  set  up  the  defence  of  usury  when  the  plaintiff 
attempted  to  foreclose  the  mortgage. 

The  judge  charged  the  jury  that  if  Dillenback  was  surety  for 
Herter  in  the  note  on  which  the  judgment  was  rendered,  then 
under  the  circumstances  the  levy  of  the  execution  and  the  taking 
of  the  bond  and  mortgage  was  a  satis&ction  as  to  Dillenback  of 
the  judgment,  unless  the  bond  and  mortgage  were  usurious : 
but  if  usury  was  included  in  the  bond  and  mortgage,  with  the 
knowledge  and  consent  of  Dillenback,  the  judgment  was  un- 
affected by  them  and  then  the  plaintiff  would  be  entitled  to 
recover.    The  jury  found  a  verdict  for  the  defendants. 

/  A.  Spencer,  for  the  plaintiff,  moved  for  a  new  trial.  He 
insisted  that  the  relation  of  principal  and  surety  which  had  ex- 
isted  between  Herter  and  Dillenback  ceased  with  the  recovery 
of  the  judgment 

C  P.  Kirkland,  for  the  defendants,  contended  that  the  relin- 
quishment of  the  levy  and  the  giving  time  of  payment  to  Herter 
discharged  Dillenback,  and  that  the  plaintiff  could  not  suggest 
usury  for  the  purpose  of  avoiding  the  effect  of  the  bond  and 
mortgage. 


/ 
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Sy  the  Courii  Beardslet,  J.    On  the  trial  the  plaintiff's  coun- 
sel objected  to  proof  that  the  defendant  DiUenback  was  surety, 
in  the  note  on  which  the  judgment  had  been  recovered,  for  his  co* 
defendant  Herter ;  but  the  objection  was  overruled,  and  the  fact 
of  such  suretiship,  which  was  shown,  seems  to  have  constituted 
an  essential  ground  for  the  verdict  rendered  by  the  jury.  .  I 
think  this  evidence  should  not  have  been  received.    By  the 
recovery  of  the  judgment  against  DiUenback,  his  character  as 
surety  was  gone,  and  as  between  him  and  the  plaintiff  he  was 
thenceforth  a  principal  debtor.    This  point  seems  to  be  entirely 
settled  by  authoriy.    {Bay  v.  TaUmadge^  5  John.  Ch.  R.  305 ; 
Lenox  v.  Proui,  3  Wheat.  620 ;  Pole  v.  Ford^  2  Chit.  R.  126 ; 
Findlay  v.  Bank  U.  8.  2  McLearis  R.  44)    There  must  be 
a  new  trial.(a) 
< 

(a)  In  Bmig9  t.  Stnng,  (10  Pmg€,  11 ;  5.  C.  tn  mvr,  7  AiK,  950,)  the/Mto 
nuwd  the  pnctia  qaeitioo,  hare  adjudged ;  but  the  point  does  not  eppoer  to  bav* 
^MflQ  pieiented  or  peeeed  upon  either  hy  the  ohanoeUor  or  the  court  of  errorai 
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DECISIONS  OF  CASES 


UMnra  AT  «KB 


SPECIAL    TERM, 


Of  APRIL,  JMS. 


RoBB&TSON  VS.  Sheill,  administrator  of  Sheill. 


It «  DO  anifrw  to  a  motion  for  ooott  sgunst  an  adminifltrator,  who  had  refliaed  to 
vefeff  a  demand  poraoant  to  the  statnte,  on  which  a  jndgfmant  waa  aftorwarda 
raeofwed,  that  the  defendant  heliered  he  had  an  equitable  defence,  which,  pending 
the  anil  al  kw,  he  had  BM  a  bill  in  chancery  to  enibree. 

Motion  for  costs  against  the  defendant  as  administrator,  for 
refusing  to  refer  the  demand  pursuant  to  the  statute.  The  action 
vas  upon  a  sealed  note  made  by  the  intestate  payable  to  the  plain- 
ti£  The  demand  was  presented  to  the  defendant  pursuant  to  a 
notice  published  by  him  as  administrator,  but  he  refused  to  pay 
An  oflfer  to  refer  according  to  the  statute  was  duly  made  and  de- 
clined by  the  defendant  This  action  was  then  brought  and  the 
plaintiff  recoyered  $646,73,  the  cause  having  been  tried  by 
referees. 

The  defendant  swore  to  certain  facts,  constituting  as  he  be- 
lieved a  defence  in  equity  to  the  note,  and  stated  that  after  issue 
was  joined  in  the  suit  at  law  he  filed  his  bill  in  chancery  before  a 
Tice  chancellor  and  obtained  an  injunction,  which  was  dissolved 
on  the  coming  in  of  the  answers ;  that  he  had  appealed  to 
the  chancellor  from  this  order,  and  that  he  believes  he  can  provo 
the  case  made  by  the  bill. 

ToL.  IIL*  21  [1611 


DECISIONS  OF  CASES 


UMnm  AT  ram 


SPECIAL    TERM, 


tS  AtBSLf  J818. 


Robertson  vs.  Sheill,  administrator  of  Sheill. 

It  if  no  aoiwer  to  a  motioii  for  ootts  against  an  adminiatrator,  who  had  reftiaed  to 
lefer  a  demand  ponoant  to  the  statute,  on  which  a  judgment  was  afterwards 
recovered,  that  the  defendant  believed  he  had  an  equitable  defence,  which,  pending 
the  suit  at  law,  he  had  filed  a  bill  in  chancery  to  enforce. 

Motion  for  costs  against  the  defendant  as  administrator,  for 
refusing  to  refer  the  demand  pursuant  to  the  statute.  The  action 
was  upon  a  sealed  note  made  by  the  intestate  payable  to  the  plain- 
tiff. The  demand  was  presented  to  the  defendant  pursuant  to  a 
notice  published  by  him  as  administrator,  but  he  refused  to  pay 
An  offer  to  refer  according  to  the  statute  was  duly  made  and  de- 
clined by  the  defendant  This  action  was  then  brought  and  the 
plaintiff  recovered  $646,73,  the  cause  having  been  tried  by 
referees. 

The  defendant  swore  to  certain  facts,  constituting  as  he  be- 
lieved a  defence  in  equity  to  the  note,  and  stated  that  after  issue 
was  joined  in  the  suit  at  law  he  filed  his  bill  in  chancery  before  a 
▼ice  chancellor  and  obtained  an  injunction,  which  was  dissolved 
on  the  coming  in  of  the  answers ;  that  he  had  appealed  to 
the  chancellor  from  this  order,  and  that  he  believes  he  can  provo 
Che  case  made  by  the  bill. 

YoL.  m.*  21  [161] 
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Van  yoIkeQbaigfa  v.  Hairis. 


O.  Allen,  for  the  plaintiff. 

M.  FairchUd,  for  the  defendant. 

By  the  Courts  Beardslet,  J.  Costs  are  not  asked  on  the 
ground  that  ^  payment  was  unreasonably  resisted  or  neglected," 
but  because  "  the  defendant  refused  to  refer  "  the  demand  pur- 
suant to  the  statute.  (2  R.  S.  90,  i  41.)  No  defence  at  law  was 
pretended.  The  plaintiff  was  required  to  present  his  demand  to 
the  admini$tmtor|  anct  was  at  liberty  to  b;rii\g  sujt  for  its  recov- 
ery.  Consenting  to  a  reference  would  not  have  furnished  an 
obstacle  to  relief  in  equity.  As  the  defendant  refused  to  refer^ 
and  a  report  has  been  made  in  favor  of  the  plaintiff  for  the 
amount  of  his  demand»  he  is  entitled  to  his  costs,  unless  the  de- 
fendant  shall  finally  prevail  in  the  court  of  chancery. 

Motion  granted. 


Tan  YAiiKPNBUBiQH  vs.  Harris  &  Harris. 

A  fi*  /a.  cannot  itrae  cm  a  jadgment  in  9eirB  facias  quare  executionem  non,  tmtfl 
UnrCj  days  after  the  entry  of  tlie  judgment,  the  aet  of  1640  (Semian  LaaM,  p.  834» 
§  d4»)  bang  applicable  to  such  execi]tioiia»  as  well  as  those  in  oiigitial  aetkms. 

Motion  to  set  aside  aji.fa.  issued  on  the  same  day  on  which 
judgment  in  scire  facias  quare  executionem  non  was  perfected, 
the  defendants'  counsel  insisting  that  the  plaintiff  should  have, 
waited  thirty  days,  as  required  by  the  act  of  1840. 

P*  Cogger^  for  the  motion. 

J.  Koon^  for  the  plaintiff,  arguecl  that  the  act  referred  to  had 
no  application  to  judgments  on  scire  facias^  as  the  execution 
issues  upon  the  original  judgment.  He  referred  to  2  R  S. 
576,  §  1. 


/ 


JSjy^/Aa  Cbfif<;  0«ASx>9i«^7r  7-  The  £ntr^  o];i  the  ndl,  m.M 
case  like  tbi^^  is  that  the  plc^iatiff  baFa  e^cecutiou  f^g[9iiifit  the  de- 
fendants aocordiQg  to  the  iasc^  ioxm  aiid  i^tkct  of  the  fanner 
recovery,  and  that  he  also  recover  costs  on  the  scire  facias* 
(2  tL  &1Sf6y  il^  id.  612,  i  3.)  It  is,  in  strictness,  a  judgment 
for  execution  according  to  the  first  recovery,  and  for  costs. 
{Phiiipson  v.  Mangles^  11  JSast^  616.)  The  execution  must 
issue  upon  the  judgment  on  the  scire  f  adas,  and  not  on  the  ori- 
giUAl  judgogtent  {Daw  v.  Norton^  I  Bing.  133,)  The  case 
is  within  the  act  of  1840,  and  a  writ  o{  fieri  facias  cannot  reg- 
idaily  issm,  until  altar  the  expiiation  of  tbiNiy  dayv  fmm  <hlB 
eptry  of  tfie  judgment  {Laws  1840,  p.  334,  i  84.)  This  exe- 
cution must  be  set  aside,  with  costs. 

Motion  gmitfai. 


{t|lf(4N  WS.  FniEST  ^  J0]fS:9» 

The  fH^xaiiff  in  raplerin  need  nol  file  «n  affidavit  of  merits,  in  order  to  pfereot  the 
defendant  from  movxnj;  the  eaase  oat  of  its  order  on  the  cidendar,  and  taking  an 

•  •  « 

JdkKTipK  by  the  pUintiff  to  s^t  a9ide  an  inquest  taken  by  the 
defendants  at  the  last  circuit  in  New-York.  The  action  w«a  re- 
plevin, and  the  defendants  gave  notice  of  trial  and  placed  the 
cause  on  the  calendar,  and  no  ^davitef  n^erits  beipg  filed  by 
the  plaintiff,  they  moved  the  cause  out  of  its  order  and  took  an 
inquest.    The  plaintiff  had  not  gi  vei»  liotice  .of  trial. 

71  Xr.  J}m$eher,  for  4hQ  pIMntiS; 

JSif  tf$€  Gntriy  Bbabdslb  y,  J,  I  kqow  of  no  practice  which 
requires  a  plaintiff  in  replevin  to  make  an  affidaivit  of  merits^  m 
ordiir  to  pieveiU  w  inquest  being  taken  against  him.    The  de- 
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fendant  ia  replevin  may  bring  the  cause  to  trial,  but  be  cannot 
do  so  out  of  its  regular  order  on  the  calendar.  This  inquest 
was  irregular,  and  must  be  set  aside  with  costs. 

Motion  granted. 


FowLEB  and  others,  administrators  of  Hotchstrasser,  vs.  Starr. 

Ezaeaton  and  admixustratonneeeflsarilj  profeenliog  in  the  right  of  their  testator  oi 
JDteetate,  win  be  permitted  to  disoontinoe  without  ooets,  upon  ascertainiog  that  a 
defence  exists,  where  they  are  not  chai|reable  with  wantonness  or  bad  faith  ui 
bringing  or  conducting  the  suit 

So  hdd  where  the  defendant  pleaded  a  discharge  under  the  bankrupt  act,  granted 
in  the  lifetime  of  tlie  intestate,  of  which  the  plaintifi  were  not  aware  until  it  was 
pleaded. 

Motion  by  plaintiffs  for  leave  to  discontinue  without  costs. 
The  action  was  for  the  balance  of  an  account  for  goods  sold  by 
the  intestate,  who  died  in  April,  1845 ;  and  the  suit  was  com- 
menced in  February,  1846.  On  the  17th  of  that  month  the  de- 
fendant's attorney  served  a  copy  of  a  plea  setting  up  a  discharge 
under  the  bankrupt  act,  granted  in  November,  1843.  The  acting 
administrator,  who  had  the  sole  charge  of  the  business  of  the 
estate,  swore  that  he  had  never  heard  of  the  discharge  until  the 
plea  was  served* 

/  EdwardSf  for  the  plaintilK. 

N.  HiUy  Jr.  for  the  defendant 

By  the  Courts  Beardslby,  J.  The  plaintifl^  may  discon- 
tinue without  paying  costs  to  the  defendant.  They  necessarily 
{xosecuted  as  administrators  in  the  right  of  their  intestate,  and 
there  is  no  reason  to  believe  that  the  action  was  brought  wan- 
tonly, or  that  it  was  either  commenced  or  conducted  in  bad  faith. 
(2  R.  S.  £1S,  i  16, 17.) 

Moti<«  granted. 


ALBANY,  APRIL,  1846.  IQQ 


Whitney  «•  Shofdt 


Whitney  vs,  Shxtfelt. 

WiMra  the  attonieTi  liye  b  difieient  places  mod  iasoe  is  joiDed  too  late  tot  the 
oemee  of  notiee  of  trial  by  mail,  though  in  leason  for  penonal  senrice,  the  defen- 
dant wQl  not  be  entitled  to  jadgment  aa  m  case  of  nooenit  for  not  noticing  and 
bringing  the  oanae  to  trial 

)8  A  a  party  moTing  to  aet  aside  proceedings  for  inegnlarity,  or  to  be  rdiered  from  a 
legolar  defaolt,  most  if  pfactieaUe,  and  if  necessary  to  enable  him  to  move  at  the 
next  term,  make  pemnal  service  of  the  papers.    Per  fiaoNsoH,  C  J. 

J.  H.  CoUietj  for  the  defendant,  moved  for  judgment  as  in 
case  of  n&nsiiit,  for  not  noticing  the  cause  and  proceeding  to  trial 
It  the  Columbia  circuit,  held  on  the  16th  of  March  last.  Issue 
sras  joined  on  the  23d  of  February  last. 

N.  Hillf  Jr.  for  the  plaintifl^  read  an  affidavit  showing  that  the 
plaintiff's  attorney  resided  in  the  city  of  Albany,  and  that  the 
defendant's  attorney  resided  at  Yalatie,  in  the  county  of  Colum- 
bia. He  said  there  was  not  time  after  the  issue  was  joined  to 
give  notice  by  mail,  and  the  plaintiff  was  not  in  default  for  omit- 
ting to  send  a  special  messenger,  or  otherwise  making  personal 
service  of  a  notice  of  trial  for  the  March  circuit. 

Bronson,  Ch.  X,  was  of  that  opinion ;  though  he  thought 
there  might  be  cases  where  the  party  would  be  bound,  if  prac- 
ticable, to  make  personal  service ;  as  where  he  seeks  to  take  ad- 
vantage of  some  irregularity,  not  affecting  the  merits,  or  where 
he  wishes  to  be  relieved  from  a  regular  default 

Motion  denied* 


tlB(»^0N'8  Olf  CASE& 


AtaokD  it  T^ 


SPECIAli    TEUM, 


IN  nsvn,  1846. 


Matter  of  Clark,  a  non-resident  debtor, 

b  proceedings  by  attachment  against  absconding,  concealed  and  non-resident 
debtorif  there  »  lio  time  prescribed  withhi  whicli  the  notice  required  by  the  siai- 
Qtd  niQvt  be  fmbtiahed  aiter  the  iambg  and  aerviee  of  &e  attadiment 

And  where  the  notice  was  publbhed  two  years  aiid  sereh  months  a(ler  the  issohi|^ 
of  an  attachment  upon  whieh  the  debtor's  property  was  immediately  seisBed ;  kiU 
that  the  officer  had  not  lost  his  jurisdiction  of  the  proceeding  by  the  delay,  and 
that  an  appohitment  of  trosiees  made  at  a  pfopcr  tithe  after  such  publication  was 
vfun* 

Tho  appofaitmeat  of  froMees  in  sueh  a  proceeding,  where  tfa0  ojfioer  had  aeqoind 
jurisdiction  to  issue  the  attachment,  precludes  the  debtor  Crom  aUepdjg  that  juris, 
diction  had  been  lost  by  a  subsequent  irregularity. 

Motion  to  set  aside  the  attachment  and  fiubsecfiient  proceed- 
ings against  Clark,  who  was  proceeded  against  under  the  statute 
as  a  non-resident  debtor.(a)    The  application  was  niad^  to  a 

(a)  llie  authority  for  making  this  appHcatiolft  to  this  coui^  is  foimd  mfiitd.  13, 
f  tt»  Whieh  provides  that  after  the  A|^intaient  of  trustees,  the  officer  tle^re  whom 
tiM  psocoediags  were  had,  sball  report  them  to  thd  sopfcme  e^cBt»  <'*dfler  which*  (it 
is  said)  the  supreme  court  shall  have  jurisdiotioa  over  such  piooeedings.**  "Riis  h^s 
been  held  to  authorize  the  court  to  examine  the  piooeedings  from  the  commeocemeirt» 
and  to  set  them  aside  on  motion,  if  found  enoneous.  (In  ths  nfaiUr  of  Htird,  9 
Wihtd.  4C7 ;  /a  <yU  MMlCar  e/  cmeii^  7  iff.  490 ;  /n  iht  thatUr  of  ffatUngkhiad,  6 
•£$53.) 

[167J 
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judge  of  the  common  pleas  of  New-Tork  on  the  22d  May,  1841, 
who  on  the  same  day  issued  an  attachment  to  the  sheriff  of  the 
county  of  Rensselaer  and  made  an  order  for  the  publication  of  the 
proper  notice  in  the  state  paper  and  in  a  newspaper  in  New- York, 
and  in  another  in  Troy.    The  sheriff  seized  the  property  of  the 
debtor  to  the  amount  of  $2776,50  and  returned  the  attachment 
to  the  judge  in  June,  1841,  and  the  same  was  afterwards  filed 
in  the  clerk's  office  of  this  court  in  the  city  of  New-York. 
Nothing  further  was  done  until  the  6th  day  of  January,  l644| 
when  the  notice  was  published  in  the  paper  in  New-York.    On 
the  8th  it  was  published  in  the  paper  in  Troy  and  in  the  state 
paper.    On  the  14th  day  of  December,  1844,  the  judge,  on  being 
furnished  with  proof  of  the  publication  of  the  notice,  appointed 
three  trustees  for  all  the  creditors  of  the  debtor,  who  took  the 
oath  of  office,  and  on  the  26th  day  of  the  same  month,  the  judge 
made  and  filed  his  report  of  all  the  proceedings  had  before  him, 
to  this  court.  ,  While  the  notice  was  in  the  course  of  publication, 
two  other  creditors  presented  affidavits  and  petitions  stating 
their  desire  to  be  deemed  attaching  creditors,  pursuant  to  the 
thirty-seventh  section  of  the  act.    In  March,  1846,  the  trustees 
brought  an  action  against  the  sheriff  of  Rensselaer,  for  the  prop- 
erty seized  by  him  on  the  attachment,  which  is  pending.    The 
error  alleged  was  that  the  delay  in  the  publication  of  the  notice 
was  a  discontinuance  of  the  proceedings,  and  that  the  officer  had 
lost  his  jurisdiction. 

N.  EBU^  Jr.  for  Clark. 

A.  P.  Jlfan,  for  attaching  creditors. 

By  the  Court,  Jewett,  J.  It  is  conceded  that  the  papers  pre- 
sented to  the  officer  were  sufficient  to  confer  upon  him  jurisdiction 
to  issue  the  attachment,  but  it  is  insisted  that  the  appoint- 
ment of  trustees  was  unauthorized  and  void,  and  that  before 
that  act  was  done  all  right  to  proceed  further  was  lost  on 
account  of  the  delay  which  took  place  after  the  attachment  was 
issued,  before  the  notice  was  published.    The  debtor  has  nine 
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months  after  the  first  publication  of  the  notice  to.  appear  and 
discharge  the  attachment ;  (2  R.  S.  8,  i  31 ;)  and  his  right  so  to 
do  is  to  be  stated  in  the  notice ;  and  if  he  &ils  to  do  so,  and  the 
attachment  is  not  discharged  within  the  time  so  limited,  the 
ofilcer,  within  three  months  after  the  expiration  of  such  time, 
upon  proof  being  made  of  the  publication  of  the  notice,  is  to 
appoint  trustees.  (}  68.)  If  the  three  months  is  suffered  to 
expire  without  an  appointment  of  trustees  being  made,  the 
attachment  becomes  void.  (}  69.)  The  sheriff  is  obliged  to 
retain  the  property,,  or  its  avails  in  case  he  shall  sell  it,  until 
the  appointment  of  trustees.  {Id,  p.  4,  }  7.)  On  the  appoint* 
ment  of  trustees,  and  their  taking  the  oath  of  office,  they  are 
deemed  vested  with  all  the  estate  of  the  debtor  from  the  first 
publication  of  the  notice.    {Id.  p.  41,  i  6.) 

It  is  argued  by  the  counsel  for.  the  debtor  that  a  necessary 
construction  of  the  statute  requires  the  notice  to  be  published 
before  the  expiration  of  thirty  days' from  the  time  the  property 
is  attached ;  for,  it  is  said,  if  a  vessel  is  attached,  whether  it 
belong  to  the  debtor  or  a  third  person,  it  may  be  sold  within 
thirty  days  after  the  seizure,  {id,  p.  7,  i  26,)  and  it  is  unreason- 
able that  the  title  to  the  property  of  any  one  should  be  changed 
without  any  sort  of  notice.    But  that  question  does  not  arise. 
*i*fae  title  to  the  property  sold  is  not  in  controversy.    It  is  per- 
haps true  that  if  the  court  has  a  right  to  prescribe  the  time 
within  which  the  notice  must  be  published,  the  period  suggested 
might  as  well  be  fixed  as  any  other.    The  statute  no  where 
declares  when  the  publication  shall  commence,  though  it  pre- 
scribes its  contents,  in  what  papers  it  shall  be  published,  the 
eflfect  of  the  first  publication  on  the  debtor's  property  and  on 
his  capacity  to  convey  or  encumber  it,  and  the  duties  and  lia* 
bilities  of  persons  who  may  owe  him  or  have  his  property  in 
Iheir  possession.    (H  28,  31,  33,  34,  36.)    Until  the  notice  is 
pablisbed,  the  rights  of  the  debtor  over  his  property,  at  least 
that  which  is  not  actually  seized  on  the  attachment,  are  unaf- 
fected by  the  proceedings.     Important  rights  accrue  to  the 
creditor  by  the  publication  of  the  notice,  which  he  would  not 
Vol.  1IL»  22 
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^tiiefWise  h^-^Oj  find  it  skeins  reasonable  therefiire  t6  mppixm 
tfidt  the  legislaCtn*^  contem{da(ed  thnt  the  interest  he  t^ould  feel 
W^td  Beetled  a  fifrompt  publteatidn  of  the  notice,  and  would 
redder  unnecessary  any  legal  pnoVision  for  that  object.  It  wtMT 
probbbfy  deemed  quitd  sufficient  to  insure  diligence  in  this 
respeot  oh  the  part  of  the  creditor,  to  allow  the  debitor  the  right 
Ut  dispose  df  his  property  until  th^  notice  was  published.  There 
is  to  atnbiguity  in  the  statute  to  call  for  a  judicial  constrnctioa 
tthd  enable  the  court  lo  prescribe  a  limit  within  which  the 
notice  ^ust  be  published ;  but  we  must  give  effect  to  its  proviso 
io^  as  we  iind  them  expressed^  whatever  nl^ay  be  our  opinioii 
of  therr  wisdom,  leaving  it  to  the  tegisldture  to  amend  whatever 
inajr  be  f6uMd  defective. 

But  should  the  views  already  suggested  be  nti^ound,  there  is 
i'diflkiilty  ih  the  Way  of  o^r  interfering  after  the  appointnient 
of  Imstee^.    Thd  appointment  of  trustees  is  made  <' conclusive 
QVid^c^  that  the  debtor  therefm  nataed  was  a  conceidedy  ab* 
scdnding  or  non-residbnt  debtor  within  the  meaning  of  the 
foregMng  provisions,  and  that  the  said  appointilnent  and  t\l  fhe 
])i^eediAgs  previous  (hereto  wei^  regular."    {Id.  p.  13,  i  62.) 
The  e^ct  oif  this  is  to  preclude  ail  inquiry  into  the  regtriarity 
<i{  llie  proceedings  previous  to  the  ajqpointment  of  trustees^ 
though  it  does  not  preclude  the  debtor  from  raising  the  qtiestion 
Whether  the  officer  acquired  jnf  i^iction  in  the  first  instance: 
{Se^  JR$  the  ¥natter  of  Bufd^  9  Wmd.  466;  Matter  of  FmU> 
mt,  4  Hill,  696.)    Ih  Hubbett  r.  Ame^  (16  Wmd.  372,)  the 
makeir  of  a  note  sued  by  an  endorsee,  set  up  a  trahsfer  of  tfate 
ndte  White  in  the  bands  of  tbe  payee  by  jEbn»  of  proiceedftigs 
liindeir  the  s^tute^  aiVd  the  court  held  that  tbe  appointment  of 
frUsl^uss  in  that  prodeeding  wds  ftima  facie  sufficient  to  shovt* 
jurisdiction  in  the  officer  who  issued  the  attachment.    Here  It 
is  A'dAiilted  lh«it  the  officer  gained  |lmacl!ctioa  ih  the  first-  ite- 
slSnc^  and  having  issued  tbe  attachment  and  made  ah  oitiet  for 
|)tMi<^tton,  and  the  attachment  having  been  execute  tod  the 
notice  published,  he  was  autfiorized  and  required  to  appoiiH 
tr^tees  within  a  specified  time,  and  to  mak^  and  file  his  re|[>or% 
all  of  which  he  has  performed. 
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ft  it  should  be  conceded  thdt  thi^re  Was  a  delay  not  Warranted 
by  a  proper  constmctioti  of  the  statute,  in  the  publtcatfofi  rfftd 
notice,  I  think  it  was  only'  aft  trregtflarity,  which  the  debtoi' 
is  estopped  from  questioniftg  by  (he  conclusive  evtdehce  Vhich 
the  sfattite  attributes  to  the  appointment  of  trustees.  B  htd 
b^en  held  th6(t  an  irr^gftfl^rity  in  pubfishing  die  noYiee  tinder  k 
sitnilair  ^tatnte,  does  not  dlVest  (he  ol&cer  of  the  jnrisdictidu  h6 
had  -onCe  gained.  {Ctinninghdfn  v.  Bucldin^  8  Cowefi^  Vt% 
t9t.)  If  it  wei'e  otherwise,  any  departure  from  a  strict  con- 
fofinitywith  the  Statutie  tn  the  progress  of  (he  proceeding  would 
produce  a  similar  result.  It  was  to  prevent  such  consequences 
that  the  legislature  prechided  the  debtor  from  raising  any  qties- 
tion  as  to  the  regularity  of  the  proceedings  after  the  appoints 
menf  of  trustees.  {^Cunningham  v.  Bucklin,  sup.)  For  thesd 
reasons  I  am  of  opinion  that  the  motion  ought  not  to  be  gran!^df. 

Motion  denied. 


••*'       ♦•••f        .  *i-r 


The  Trustees  op  the  Wilson  Collegiatjs  Institute  rA 
John  Van  Horne,  clerk  of  Nfagaf a  Cd. 

fVo»iW*tel0| «n flvoh  w WB aNMPQd  kf  the  aetof  184B^ (£/al p. 890, ^ I9d 
mti  not  llioM  pneteobed  hy  the  raviaed  itatatfi8.(a) 


Appeal  from  the  taxation  of  a  bill  of  the  fees  of  a  county 
cleif^.  *tlie  appelknt^,  in  January,  18^6,  requested  the  clerk  ot 
Niagara  county  to  examine  and  certify  the  title  to  and  the  in* 

"'■  ■-  - — «------  -  •    »  ...  ^ 

(*)'ft)d  aet  of  1840  refitted  to,  is  tmtitled  «*  An  act  to  i«(h)e6  the  etpbrue  of  fora- 
iMnf  Biortga^  id  IKa  eomt  of  fUktOMtty^"  t^d  all  iu  |iro%iaioiMi,  ejr^spt  tha  IM 
•Min^  nfpon  Ivliieh  tka  ^oaalioo  aioa4,  ffM*  lo  the  fcreefciaora  of  roortfag«»  It 
Ina  henoe  been  aometiniea  aappoaod  that  the  searches  for  which  fees  are  prescribed 
ih  that  aectbn,  were  such  only  as  were  directed  for  the  purpose  of  instituting  suita 
ftf  lbl«e(Ofm«.    IfUs  ease  sheVfs  the  jifofiSibn  fd  Be  a  geAerti  dne 
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cumbraDces  upon  a  lot  of  land  lyiDg  in  that  county.  •  He  accord* 
ingly  made  a  search  and  certificate.  By  the  latter,  it  appeared 
that  he  had  examined  the  records  of  deeds  and  mortgages,  inclu 
ding  mortgages  to  the  commissioners  of  loans,  from  November 
1833,  to  the  date  of  the  certificate,  and  had  found  only  a  deed, 
a  mortgage,  and  a  sheriff's  certificate  of  a  sale  on  execution,  af- 
fecting  the  premises,  of  which  abstracts  were  given ;  that  he 
had  examined  the  dockets  of  judgments  for  two  years,  for  judg- 
ments against  one  person  named,  and  for  ten  years  against 
another,  and  found  none ;  and  that  he  had  examined  the  files 
of  sheriff's  certificates,  of  notices  of  lis  pendens^  of  certificates  of 
officers  of  mutual  insurance  companies,  the  index  of  miscellane- 
ous records,  and  the  docket  of  collector's  bonds,  and  had  found 
nothing  affecting  the  premises.  The  sum  chaiged  and  taxed 
in  gross  for  these  services  was  $6,05,  but  the  bill  did  not  spe- 
cify any  items. 

M.  T,  Reynolds f  for  the  appellants,  insisted  that  the  clerk's 
fees  for  searching  and  certifying  title  and  incumbrances,  were 
regulated  by  the  act  of  1840,  {Stat.  p.  290,  }  13,)  and  not  by 
the  revised  statutes. 

N.  Hill^  Jr.  for  the  clerk. 

Bf/  the  Court f  Jewett,  J.  If  the  fees  for  all  the  services  ren* 
dered  by  the  clerk  in  this  case  were  taxed  according  to  the  pro- 
visions of  the  revised  statutes,  the  amount  would  be  less  thaa 
the  sum  which  has  been  taxed.  But  the  act  of  1840  has  pro- 
vided a  different  rate  of  compensation  for  a  portion  of  them,  by 
declaring  that  the  clerks  of  counties  &c.  '<  shall  charge  and  receive 
for  searching  and  certifying  the  title  of  and  incumbrances  upon 
real  estate,  ten  cents  for  each  conveyance  and  incumbrance  cer- 
tified by  him,  instead  of  fees  now  allowed  by  law,  provided  that 
such  fees  shall  in  no  case  amount  to  less  than  fifty  cents,  near 
more  than  five  dollars."  {Stat.  1840,  p.  290,  §  13.)  Anotheir 
act  passed  at  the  same  session  prescribes  the  fees  to  be  taken  by 
county  clerks  for  searching  the  dockets  of  judgments  and  de* 
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crees,  viz :  for  five  years  or  less,  including  the  transcript  and 
certificate,  twenty-five  cents,  {Id.  p.  336,  §33,)  and  the  fortieth 
section  of  the  same  statute  repeals  so  much  of  the  thirtieth  sec- 
tion of  the  title  of  the  revised  statutes  prescribing  the  fees  of 
certain  officers,  as  relates  to  the  fees  of  the  clerks  of  the  court  of 
common  pleas.  {Idi  p.  336 ;  2  R.S.  639.)  But  the  legislature, 
in  1844,  repealed  the  above  mentioned  thirty-third  section  of  the 
act  of  1840,  which  leaves  the  fees  of  the  county  clerks  for  search- 
ing the  dockets  of  judgments,  to  be  reckoned  according  to  the 
thirtieth  section  of  the  revised  statutes  above  referred  to.  (Siai. 
1844,  p.  92, }  8.) 

The  fees  which  should  have  been  taxed  in  this  case  are :  for 
searching  and  certifying  the  title  and  incumbrances,  four  con- 
veyances, &c,  only  being  certified,  according  to  the  thirteenth 
section  of  the  act  of  1840,  fiAy  cents ;  for  searching  the  dockets 
for  judgments  against  one  person  for  two  years,  and  another  for 
ten  years,  five  cents  a  year,  sixty  cents,  and  for  the  certificate 
twelve  and  an  half  cents,  making  in  all  one  dollar  twenty-two 
and  an  half  cents.  The  act  under  which  the  taxation  was 
made  authorizes  an  appeal  to  the  court.  {Stat.  1844, pAli,i  2.) 
The  costs  must  be  retaxed,  unless  the  clerk  shall  submit  to  de- 
duct from  his  bill  all  except  the  amount  above  mentioned  as 

taxable. 

Ordered  accordingly. 


The  Supervisors  of  Onondaga  vs.  Briggs. 

Where  the  nte  of  oompenittion  ibr  attorneyt  and  oounaeUoiB  if  changed  bj  tha 
legislatare  during  the  progreae  of  a  loit,  the  costs  of  sach  suit  are  to  be  tazel 
aecnrdtng  to  the  statute  in  force  at  its  termination. 

AeeordingI/  held,  that  where  a  suit  commenced  in  March,  1840,  was  settled  in  1845, 
by  a  stipulation  giving  the  plaintiff  the  taxable  costs,  they  ought  to  be  taied  ac- 
cording to  the  fee  billa  in  the  acta  of  1840  and  1844  which  were  then  in  force. 

X  J.  Briggs,  the  defendant,  in  person,  moved  for  a  re-taxation 
rf  costs.  The  suit  was  in  assumpsit,  and  was  commenced  on 
the  20th  day  of  March,  1840.    It  was  compromised  and  settled 
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ifx  Novcawber,  1545i  PP  tbp  terms  Qf  the  Aefendaut  ,p^yiojg  «^.cct> 
t^n  suin.a$  dftmag^s  with  fill}  CQ^t^  of  siiit.  Tbfiplainti^'-oo^U 
were  taxed  ia  Mfu^M  la$t^  the  $ev^r^l  itema  beipg  allowed  acr. 
^rdi^g  to  th^  rat^s  pre^ribed  for  attorney  and  pow^el  fees  hj^ 
th?  revised  gfetutes  ipregpisci  to  all.  seryices  per/brj^ed  prior  to 
tbi^  l^t  day  of  April)  1814}  4nd  ^ter  that  day  accord.uig  to  the 
^(^  pf  18i4.  (JSiat.p,  402;)  The  cause  had  been  several  tuiae^ 
tried^  and  one  juglgnjept  of  this  court  bad  bPW  jey^irsed  by. 
th^  <?0Uirt  for  the  cprrpctioa  Qf,eyi;ora. 

O.  F.  Comstocki  for  the  plaintiSs. 

J?y  the  Court,  Jewptt,  J.  At  cqiptoob  law  peitber  party, 
r^overed  cps4;s  c^aiost  the  other-  The  right  to  co^ts  is  creajted 
by.  Plaltute  and  wholly  depends  uppn  it,  and  the  right  does, 
oof  bepome  fi^ed  until  the  termination  of  the  suit.  The  re<9QV- 
^.eS  co3ts  mu;st  be  cpntrolled,  as  io  item.?  apd  the  mte  of  com* 
jjejtjsat^on,  by  the  statute^  in  force  at  the  time  the  right  to  coste 
accrues,  or  at  the  time  pf  taxatiop.  It  is  s^mpetent  for  the  le|;is- 
la^ure^  af  any  time  during  the  pwgress  of  .a  suit,  to  create  m 
allowance  for  services  uot  before  p;:ovided  for,  and  to  ioprea^ 
or  diminish,  or  wholly  abolish  spch  allowain^es  as  existed  at  the 
time  the  suit  was  commenced. 

At  the  time  this  suit  was  brought  the  fee  bill  contained  in  the 
revised  statutes  was  in  force,  and  it  continued  to  be  the  nile  so  far 
as  concerned  this  suit,  until  the  1st  day  of  April,  1844.    (2  /?.  ^R 
632,  §§  17,  18;  Stat.  1840,  p.  336,  §  38;  Stat.  1844,  p.  92,  §  8.) 
The  suit  having  been  commenced  prior  to  the  time  when  the 
act  of  1840  took  effect,  the  costs  were  by  the  38th  section  ex- 
fsesdf  exempted  from  its  provisions ;  but  when  thnt  seetioi^ 
eame  to  be  repealed  by  the  act  of  1844,  all  the  provisions  of  the 
revised  statutes  regulating  the  compensation  of  counsellors  and 
attorneys  in  this  court  became  extinct.    {Stat.  1840,  §  40.)  After 
such  repeal  there  was  no  statute  remaining  in  force  allowing  a 
parly  to  recover  compensation  for  the  ser^rices  .of  counselor*  or 
attorneys,  except  the  act  of  1840  before  referred  to.    But  befppe 
this  suit  was  tsrminated,  the  fees  prescribed  by  that  act  wer^. 
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Qbauged  in  soooe'resp^ts,  by  an  apt  passed  on  the  14th  of  Ma)i;| 
18d4  {Stair  p.  402.)  Tbe$e  twp  statutes  prescribed  the  rate 
^t  which  all  the  services  of  attorney  ^nd  cQunsel  rendered  in  the 
course  of  <he  suit  in  this  covjrt  ought  to  have  been  taxed,  and 
there  was  no  otlier  act  in  forca  whep  the  suit  was  terminated 
or  when  the  costs  were  taxed  bear/qg  upon  the  subject.  {See 
The  People  v.  The  Herkimer  C.  P.,  4  Wend.  210.)  So  far  as 
fees  have  accrued  ibr  services  in  the  court  pf  errors,  the  fee  bill 
ki  the  revised  stfttutes  continues  in  force.  {Slat,  1840,  p.  336, 
1 39)    The  bill  n^ast  be  r^-taxed  upon  the  principles  above  stated. 


Ordered  accordingly. 


T-r 


Es  parte  Bennett  and  others. 

Where  a  oommissioner  of  common  ichools  refiised  to  pay  over  to  the  officer  of  a 
eefaool  difltriot  school  monejs  in  his  hands,  which  had  been  apportioned  to  thff 
diibiet,  hefd  that  an  appeal  would  lie  to  the  superintendent  of  oomipon  achoolf* 

Aad  where  the  tmstees  of  the  district  biocigbt  an  action  at  law  against  the  commis- 
noner  for  such  refusal,  and  obtained  jod^qnt  for  the  money  withheld,  and  the 
ooort  certified,  pursuant  to  the  statute,  {Law$  1841,  j).  243,  {  33,)  that  it  appeared 
that  the  defendant  had  acted  in  good  faith,  held  that  the  plaintiffs  were  not  enti- 
tled to  costs. 

Motion  fox  a  mandamus.  H.  Bennett,  on  behalf  of  himself 
and  others,  as  relators,  moved  for  a  mandamus  against  the  judges 
of  the  court  of  common  pleas  of  Chenango  county,  to  compel 
them,  among  other  things,  to  restore  the  judgment  for  costs 
vhich  was  inserted  in  the  judgment  record  in  a  cause  in  that 
court  between  the  relators  as  plaintiffs,  and  R.  B.  Burch,  defen- 
dant, which  had  been  stricken  out  on  motion.  That  action  was 
cp;(Qmenced  by  the  plaintiffs,  as  trustees  of  a  school  district  in 
New  Berlin,  against  Burch,  who  was  one  of  the  commissioners 
of  common  schools  of  that  town,  before  a  justice  of  the  peace,  to 
recover  certain  school  moneys  apportioned  to  their  district,  which 
the  defendant  had  refused  to  pay.    The  defence  set  up  was 
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that  the  superintendent  of  common  schools  had  made  an  order 
authorizing  the  commissioners  to  retain  the  school  money  ap- 
portioned to  that  district  in  their  hands,  to  ahide  such  order  as 
he  should  thereafter  make  in  the  controversy  which  had  arisen 
respecting  the  same.  The  plaintiffs  recovered  before  the  justice, 
and  the  defendant  appealed  to  the  common  pleas,  where  there 
was  a  verdict  and  judgment  in  his  favor,  which  this  court  re- 
versed on  error,  on  the  ground  that  the  order  of  the  superinten- 
dent was  void,  it  not  appearing  that  there  was  any  appeal 
pending  before  him.  {See  1  Denio^  141.)  A  venire  de  novo 
having  been  awarded,  a  second  trial  was  had  in  the  common 
pleas,  which  resulted  in  a  verdict  for  the  plaintiffi  for  $86,92 
damages.  The  court,  after  the  trial,  and  after  hearing  counsel 
on  the  question,  made  a  certificate  pursuant  to  the  statute,  {Laws 
1841,  p,  242,)  signed  by  the  judges  and  entered  in  the  minutes, 
to  the  effect  that  it  appeared  on  the  trial  that  the  defendant  had 
acted  in  good  faith  in  refusing  to  pay  the  motieys  in  question  to 
the  plaintiffs.  The  plaintiffs,  notwithstanding,  taxed  their  costs 
and  perfected  judgment  by  filing  a  record  for  the  foregoing 
amount  of  damages  and  costs  7  and  the  common  pleas,  at  a  sub- 
sequent term,  on  motion  of  the  defendant,  ordered  the  award  of 
costs  to  be  stricken  out  of  the  record. 

By  the  Courts  Jewett,  J.  By  the  revised  statutes,  (1  R.8. 
484, }  90,)  it  is  provided  that  "  If  the  moneys  apportioned  to  a 
district,  by  the  commissioners  of  common  schools,  shall  not  have 
been  paid,  it  shall  be  the  duty  of  the  trustees  thereof,  to  bring  a 
suit  for  the  recovery  of  the  same,  with  interest,  against  the  com- 
missioner in  whose  hands  the  same  shall  be,  or  to  pursue  such 
other  remedy  for  the  recovery  thereof,  as  is  or  shall  be  given  by 
law.**  Section  124  of  the  school  act,  (I  R.  S.  2d  ed.  p.  481,)  as 
that  section  stands  amended  by  the  act  of  1830,  enacts  that  "Any 
person  conceiving  himself  aggrieved"  (among  other  things) "  cort" 
cerning  any  other  matter  under  the  present  title,  may  appeal  to 
the  superintendent  of  common  schools,  whose  decision  thereon 
shall  be  final." 

Under  this  provision,  it  is  plain,  as  I  think,  that  the  contro- 
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Tersy  between  the  trustees  of  this  tlistrict  and  Burch,  one  of  the 
commissioners  of  common  schools  of  New  Berlin,  in  regard  to 
the  paying  by  the  latter  of  the  money  in  tils  hands  to  the  former, 
wasftmatter  which  was  the  subject  of  an  appeal  to  the  superin-' 
tendent  of  commim:  sehoola  That  provistoi^  w^  inlmded  jeo-  a 
cheap  and  expedtttous  mode  <tf  settling  most,  if  not  all  of  thi^ 
difficulties  and  disputes  arising  in  the  course  of  the  execution  of 
the  law  oi^paaiaing'  and  r^ulating  common  schools*  {JEa^Hm 
V.  CdUndieur^  11  Wet^  91.)  By  the  foUowiog  proTisioa,',  the 
legislature  has  virtually  declared,  that  where  a  party  will  forego 
that  con^Qieai  method  of  adjusting  suohi  a'  controversy  as  the 
present,,  and  lesocrt  to  the  ordinary  courts,  it  shall  be  at  his  own' 
expttise  as  regards  costs.  "  In  any  suit  which*  shall  hereafter 
be  commenced  against  commissionevsof  common  schools,,  or  of- 
ficers of  school  districts,  for  any  act  performed  by  virtue  o^  or 
uader  color  of  their  offices^  or  for  aiij  refusal  or  omission  to  per- 
form any  duty  enjoined  by  law,  and  which  might  have  been  the 
subjoct  of  an  appeal  to  the  superintendent,  no  costs  shall  be  al* 
lowed  to  the  plaintiff  in  cases  where  the  cotirt  shall  certify  t/ieU- 
it  Ofpeared  mi  the  trial  of  the  cauee,  that  the  defendants  aded 
in  good  faith  ;  but  this  provision  shall  not  extend  to  penalties, 
nor  to  suits  or  proceedings  to  enforce  the  decisions  of  the  super- 
intendent." {Siat  1841,  p.  242,  i  33.)  The  action  in  this  cdse 
was  confessedly  brought  against  the  defendant  for  a  refusal  or 
omission  to  pecformia  duty  enjoined  on  him  by  law,  as  a  comr 
mifisioner  of  common  schools ;  and  not  for  a  penalty,  or  to  en4> 
force  the  decision  of  the  superintendent;  and  the  court  certified 
that  it  appeared  on  the  trial  of  the  cause  Uiat  the  defendant  acted 
in  good  foith.  From  these  provi^ns  of  the  statute,  it  seems  to 
me  to  be  obvious,  that  the  plaintiffs  were  not  entitled  to  recover 
any  costs  of  die  suit  in  the  common  pleas.  Consequenlly^  tbtt 
c(mrt' committed  no  error  in  ordering  the  judgment  record  to  be 
coriecfed  by  sfirikinj^  out  the  dause  adjodgibg  do^  against  the 
defendants. 

Moticm  denied. 
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DoREMus  and  others  vs.  Kinney  and  others. 

Tbeappliefttioii  to  compel  the  plaintiirto  shew  eame  of  action  mast  be  made  in  the 
first  instance  to  a  judge  or  commissioner,  and  not  to  the  coml 

The  partj  dissatisfied  with  the  determination  of  the  judge  can  bring  the  matter 
before  the  court  only  bj  appeal. 

The  defendants  were  arrested  at  the  suit  of  the  plainti^  on 
a  capias  ad  respondendum  in  trover,  by  the  sheriff  of  the  city 
and  county  of  New-York,  and  committed  to  prison  for  want  of 
bail.  They  obtained  from  the  circuit  judge  an  order  that  the 
plaintiffs  show  cause  of  action,  and  why  the  defendants  should 
not  be  discharged  on  filing  common  bail ;  or  why  the  amount 
of  bail  should  not  be  mitigated.  After  hearing  the  parties,  the 
judge  made  an  order  mitigating  bail ;  but  refused  to  discharge- 
the  defendants  altogether.  The  defendants  now  move,  without 
any  reference  to  the  proceedings  before  the  circuit  judge,  that 
they  be  discharged  from  custody  on  filing  common  bail.  The 
motion  is  founded  on  affidavits  tending  to  show  that  the  plain- 
tiffs have  no  cause  of  action  in  trover,  and  consequently  that  the 
defendants  ought  not  to  be  held  to  bail. 

JB.  Sandford  ^  T.  E.  Tomlinson,  for  the  defendants 

N.  Hill^  Jr.^J.S.  Carpentier^  for  the  plaintifis.  The  defen- 
dants should  have  appealed  from  the  decision  of  the  circuit 
judge,  instead  of  making  an  original  motion.  By  omitting  to 
appeal*  they  have  acquiesced  in  the  order  of  the  circuit  judge. 
They  cited  4  HUl,  654;  6  id.  668 ;  3  id.  465 ;  1  Wend.  107. 

Sandford  in  reply.  The  defendants  need  not  appeal  in  such 
cases,  but  may  proceed  as  upon  an  original  application.  The 
practice  is  settled.  (  Watkinson  v.  Laughton^  4  John.  307 ; 
Hart  V.  FauUcener^  5  id.  362 ;  Qrah.  Prac.  164) 

Bi/  the  Courts  Bronson,  Ch.  J.  Trover  is  an  action  in  which 
the  defendant  may  be  held  to  bail  as  a  matter  of  course.  (2  R»  & 
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348,  i  7.)  And  in  such  cases,  if  the  defendant  wishes  relief,  he 
is  not  at  liberty  to  come  here  in  the  first  instance ;  but  must 
apply  to  a  judge  at  chambers  for  an  order  that  the  plaintiff  show 
cause  of  action,  or  that  the  bail  be  mitigated.  {Smith  v.  Newell^ 
7  Wend.  484.)  And  if  either  party  is  dissatisfied  with  the  de- 
cision of  the  judge,  the  matter  should  be  brought  up  by  way  of 
appeal.  It  cannot  be  proper  to  come  here  by  way  of  original 
application.  The  case  of  Watkinson  v.  Laugkton^  (4  John. 
307,)  was  an  appeal ;  and  in  Hart  v.  Faidkener^  (6  id.  362,)  the 
motion  was  that  an  exoneretur  be  entered  on  the  bail-piece ; 
which  was  an  application  that  had  not  been,  and  could  not  be 
made  before  a  judge  at  chambers. 

The  morion  must  be  denied ;  but  without  prejudice  to  any 
further  application  to  the  circuit  judge,  or  an  appeal  from  the 
order  which  he  has  already  made. 

Ordered  accordingly. 


Thompson  vs.  Yalarino. 

Where  then  le  a  jadgmeot  mgainet  eereitl  ai  joint  debtoft,  thoee  not  brooght  mto 
oooii  are  neYerthdeee  proper  parties  to  join  in  a  writ  of  error  to  review  the 
judgment 

And  where  the  judgment  was  against  two,  and  the  one  who  had  been  served  with 
process  brought  error  abne,  the  other  having  refosed  to  join,  held,  an  a  motion  by 
the  defendant  in  error  to  qoash  the  writ,  that  a  rale  most  be  entered  requiring 
the  olhor  party  to  join,  and  that  prooeedings  be  stayed,  porsoant  to-d  £.  J^»  593, 
K  9,  10. 

Wbero  one  of  several  defendants  prosecutes  a  writ  of  error  akme^  the  other  defen. 
dants  are  competent  sureties  for  the  plaintiflTin  ecror. 

A  writ  of  error  to  the  common  pleas  or  superior  coort  of  New-York,  need  not  bt 
allowed  by  the  ooort,  though  the  etror  for  which  it  is  brooghl  is  one  of  fact 

But  a  writ  of  error  coram  nobit  most  be  allowed  by  the  court.    Per  Jawrrr,  J. 

Motion  to  quash  a  writ  of  error,  issued  to  the  superior  court 
of  the  city  of  New-York.  Valarino  obtained  judgment  in  the 
court  below  against  Thompson  and  Mann,  in  assumpsit.  Mann 
was  not  served  with  process,  and  did  not  appear,  and  judgment 


1 
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wa3  entered  i^iost  botb^  pursuaat  to  the  statute  relating  ta  joint 
debtor;}.  Tbpmipison  sued  out  tbe  writ  of  error  in  hie  own 
namei  (thppgb  Mann  was  living,  in  this,  state  and  capable  of 
consenting,  to  join^)  and  gave  a  bond  executed  by  bimtelf  aft 
principal  and  Mann  and  another  person  as  sureties*.  It  was 
pfpved  that  Mann  had  refused  to  join  in  the  writ  Thompson 
aqsigned  far  error  that  he  was  consul  for  the  republic  of  Ecua- 
dor, for  the  port  of  New-York^  and  not  liable  to  be  sued  in  the 
courl9  of  thi9  state^  The  motion  was  made  at  the  first  term 
after  the  wi^twas  returned. 

F'  Griffin^  for  the  defendant  in  error,  insisted  1.  That  one. 
o(  two  dofendanta  could  not^maintain  a  writ. of  error;  2.  Thai 
Mann  being  a  defendant,^  there  ought  to  haye  been  two  other 
sureties;  3.  That  the  writ  could  iiiot  i^sue  withojut  the  leave  of 
the  courts 

Emerson  ^  Prichard,  for  the  plaintiff  in  error. 

Bjf  the  Courti  Jewett,  J.  A  writ  of  error  can  only  be 
brought  on  a  final  judgment;  but  where  such  a  judgment  has 
been  rendered,  any  one  who  is  a  party  or  is  privy  to  the  record  and 
v/ho  i»  prejudiced  by  the  judgment  and  may  therefore  be  bene* 
fitted  by  its  reversal,  may  bring  error.  (2  Saund,  46,  a.  note  (6) ; 
iii  101,  note  (1) ;  Bac.  A]b.  Error,  B ;  Dale  v.  Roosevelt^  8 
CowjeHj  333.) 

The  judgment  in  this  case  is  in  form  again^  both  defeiidaniB ; 
and  their  joint  personal  property  may  be  taken  for  its  satisfac- 
tion. (2  R.  S.  377,  i  1,  and  seq.)  In  Mason  v.  Denison,  (U 
Wend.  %\2y  S.  C  in  error ,  16  id.Qi^  two  defendants  against 
whom  judgment  had  been  obtained  as  joint  debtors  iqxm  service 
of  prooesBupon  one,  joined'  in  a  writ  of  error  corcmi  nobis^  and 
upon  judgment  of  affirmance  here,  they  brought  error  to  the 
court  for  the  correction  of  errors,  no  objection  being  made  that 
the  one. not  served  with  process  was  improperly  joined  in  the 
suit  I  do  not  see  but  that  the  party  not  served,  is  sufficiently 
affected  by  the  judgment  to  enable  him  to  bring  error  thereon 
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iTvrc  sureties  are  Tequired  m  n  1)0hd  given  on  suing  out  a 
writ  of  error,  (2  R.  IS.  695, }  26,)  anfl  It  is  objected  that  Mann 
^being^Oae  of  the  defendants  in  the  judjg;ment,  is  to  be  regarded 
OS  a  principal.  '1%^  writ  is  howev^  prosecuted  thus  &r  by 
Thompson  alone.  iShot/ld  Mann  hereafter  become  a  party,  the 
bond  might  then  be  insuffidenft.    Atprt^sent  it  is  regular. 

Again,  it  is  said  that  because  error  in  fact  is  assigned  the  Writ 
ought  to  hare  "been  allowed  by  the  court.  A  writ  of  error  coram 
noMslies  in  thrscouft,  to  review  its  own  judgment  for  an  error 
in  a  matter  df  fact,  (11  John.  460;  14  id.  417;  20  id.  22;)  and 
sudi  writ  must  be  allowed  by  the  court ;  but  a  judgment  of  the 
common  pleas  or  the  superior  court  may  also  he  reviewed  here 
for  an  error  in  fact,  and  the  writ  in  such  a  case  need  not  be 
allowed  by  the  court,  but  4nay  be  issued  like  other  writs  of^error 
to  these  courts.    (2  R.  S.  695,  §  25.) 

This  is  a  case  within  the  proirisions  of  2  R.  S.S92^  i§  9, 10, 

and  a  rule  must  be  entered  directii^  Mann  to  appear  in  this 

court  dn  the  first  day  of  the  next  special  term  and  join  in  the 

writ  of  error  or  be  forever  precluded  from  bringing  another  writ 

of  error,  on  the  judgment    Proceedings  in  the  meantime  are  to 

be  stayed. 

Ordered  accordingly. 


The  Bank  of  Salina  vs.  Abbot  and  others. 

Fajmeot  of  a  judgment  by  one  of  terenl  defendants  extinguishea  it,  thoagh  thepartj 

fi^iBt'take  SB  MMtatwat  of  it  to  kiUHir. 
And  the  jadgaent  kesliqguMfaeflilioiii^  it'wtfi  igwMt^lhelMUnrMd'Mvltttl  an- 

domni  of  a  t>remi*orf  taoto,  a&d  the  payment  wis  aiade  by  the  kit  ettdoner,  trtio 

gudiireed  the  note  A>r  the  aceolniDodation  of  themaker. 
A.  ooBrt  of  law  is  not  eompatsat,  in  ainhiieaee,  tolndMtildlBte  faHy  mskhlgihe 

.  pmpamkt  tfbr  the  plainliiE 

I.  Harris^  on  behalf  of  Joel  Rathbone,  moved  for«  perpetual 
«itay  of  execution  in  this  cause,  in  the  hands  of  the  sheriff  of  Erie 
connty,  and  that  the  judgment  be  cancelled  of  record.  The 
judgment  was  rendered  September  3d,  1842,  on  a  note  made  by 
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Abbot  to  the  order  of  W.  Hodge,  and  endorsed  by  him  and  W. 
Hodge,  Jr.  for  the  accommodation  of  the  maker.  P.  Hodge  pur- 
chased the  judgment  of  the  plaintifl^,  and  took  an  assignment  of 
it,  and  afterwards,  W.  Hodge,  Jr.  one  of  the  defendants  and  the 
last  endorser  on  the  note,  purchased  and  took  an  assignment  of 
the  judgment  from  P.  Hodge.  Rathbone  obtained  a  decree 
against  W.  Hodge,  the  elder,  on  the  6th  day  of  October,  1842. 
The  judgment  and  decree  were  both  docketed  with  the  clerk  of 
Erie  county,  in  the  same  order  in  which  they  were  entered. 
W.  Hodge,  senior,  has  real  estate  in  Erie  county,  which  the 
sheriff  has  advertised  for  sale  on  the  execution.  The  counsel 
of  Rathbone  maintained  that  the  judgment  was  extinguished  by 
the  assignment  thereof  to  one  of  the  defendants. 

M.  T.  Reynolds,  for  W.  Hodge,  Jr. 

Bff  the  Court,  Jewett,  J.  At  law  it  is  well  settled,  that 
payment  of  a  judgment  to  the  plaintiff  or  the  owner,  by  the  de- 
fendant, or  by  one  of  several  defendants,  extinguishes  it,  although 
such  payment  be  made  by  a  defendant  who  is  a  mere  surety. 
A  court  of  law  cannot  substitute  such  surety  in  the  place  of  the 
plaintiff,  and  allow  him  to  take  execution  upon  such  judgment. 
The  judgment  is  regarded  as  extinguished  against  all.  {Otita- 
rio  Bank  v.  Walker,  1  Hillj  652.)  An  assignment  by  the 
plaintiff  or  owner  of  a  judgment  to  one  of  several  defendants 
in  the  judgment,  works  the  same  consequence. 

Motion  granted.(a) 

(a)  Where  jadgment  has  been  obtamed  against  a  party  to  a  bill  or  note,  a  maibmn 
fOflot  party  does  not,  by  paying  the  amount  and  taking  an  asugnment  of  the  jadg 
ment,  extinguish  it   {Harger  ▼.  MeCuUough,  2  Detdo,  1 19, 122.)   So,  it  is  presomed 
if  separate  judgments  were  reeovered  by  the  holder  against  maker  and  endorser,  the 
latter  might  pay  the  judgment  against  himself  and  take  an  assignment  of  that  against 
the  maker  and  enforce  it  by  execution  or  otherwise.    The  principal  case  must  there- 
fore depend  upon  the  effect  of  the  joint  judgment,  which  ordinarily  extinguishes  the 
precedent  liabilities  upon  which  it  was  recoTered ;  and  the  provision  in  the  act  an- 
thorizing  suits  against  different  parties  to  a  bill  or  note,  which  looked  to  preserving 
tlie  rights  of  such  parties  as  between  each  other,  it  seems,  is  not  broad  enoo|^  tm 
meet  the  case.    (See  Stat  1832,  p.  490,  i  7.) 
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Van  Eeuren  and  others,  superintendents  of  the  poor,  &c.  ««. 

.Johnston. 

IlKMigh  the  raperintendents  of  the  poor  are  a  oorporetion,  thej  may  nererthelfltf 
maintain  an  aeUon  in  their  name  of  office,  {i,  e,  in  their  indiTidoal  names,  with 
the  addition  of  tlieir  name  of  office,)  for  the  con?enion  of  personal  pioperty  helofif - 
tag  to  the  county. 

Tliey  may  also  sue  for  snch  an  injury  m  their  corporate  name.    Fer  Bbaudblkt,  J. 

•  ESrror  to  the  Ulster  C.  P.  Tan  Keuren,  Delamater  and  Con- 
stable, sued  Johnston  in  a  justice's  court,  and  declared  as  super- 
intendents of  the  poor  of  Ulster  county,  against  the  defendant, 
late  keeper  of  the  Ulster  county  poor  house,  in  trover,  for  taking 
and  converting  certain  articles  of  furniture,  being  property  be- 
longing to  the  county.  The  defendant  pleaded  not  gailty. 
The  plaintiffs  recovered  before  the  justice,  and  the  defendant 
appealed.  On  the  trial  in  the  comrooii  jdeas,  the  plaintiff  of- 
fered to  prove  that  they  were  the  superintendents  of  the  poor  of 
the  county,  and  that  the  defendant  bad  taken  away  and  con 
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verted  to  his  own  use  the  articles  mentioDed  in  (he  declaration, 
and  that  the  same  were  property  to  which  the  plaintiffs  were  en- 
titled as  superintendents  of  the  poor,  and  not  otherwise.  The 
defendant's  counsel  objected  to  the  evidence  on  the  ground  that 
the  suit  was  not  in  the  eorponaU  name  of  the  superintendents 
of  the  poor  of  the  county,  but  in  their  individual  names  with  a 
description  of  their  persons.  '^ie  court  sustained  the  objection, 
and  decided  that  to  entitle  the  plaintiffs  to  recover  on  the  plead- 
ings, they  were  bound  to  show  a  conversion  by  the  defendant 
of  their  iDdiridof I  property,  and  tfiatunleM  they  ooul<j[ 'maintain 
the  action  without  proof  of  their  title  as  superintendents  of  the 
poor,  they  could  not  recover.  The  plaintifis'  counsel  excepted, 
and  no  further  proof  being  given,  they  were  nonsuited. 

/  Cole,  for  the  plaintiffs  in  error. 

FuUerton  ^  Fowler,  for  the  defendant  in  error. 

By  the  Court,  Beardsley,  J.  By  the  revised  statutes,  county 
superintendents  of  the  poor  are  declared  to  ''be  a  corporation  Igr 
the  name  of  the  Superintendents  of  the  Poor  of  the  county  for 
which  they  shall  be  appointed.'*  (1  R.  S.  617,  §  16.)  They 
poasess. the  usual  powers  pf  iijcpi;pQi:atiQi;i  ipr  ^public  purposes, 
and  many  sfwciflfl  ipow«r8,tts  may  ibe  aeea  in  Ihe  section  re&isred 
to,  and  oCher  enactments  on  the  subject.  Although  fhey  may 
^ue  in  their  .corporate  name^  it  does  not  follow  that  the  action 
must  necessarily  be  brought  in  that  form ;  and  other  provisions 
of  lhp:«ta^o(e  ^iiipafp^aly'daqUre^hat  actions  may  be  brought  in 
Ihe  indiivldwl  ttames  of  itbe  s^p^ioton^ent^  iwitli  itbe.addiUo|i 
of  ^[leirfnaDOie  ^of  iMfi^m  in  'tbis  case  -paw  befose  the  court. 
t(2:i{.  S'  478,  ari.  4 ;  SmperviaQr  cf  ^GrQUway-v.  StAmaon,  4  £b*#, 
i$6;  CommiatiMGf^  tjf  Sifbw€^  (tf  CoaftUan4viUB  ^.  Peckj 
K  id.  216.(a}  By  the  wieftyHseeood  Sfsotioa  of  this  article,  ac- 
tions may  be  broiight  in  %im  focioa  usder  various  cii^»mstaQCQS, 
imd  amongst  otbeis,  ^'  for  any  ioiisffias  done  to  Ihe  propeHy  <Qr 
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^btB  cf  fiUch  oflkere,  or  of  Ihelbodies  wpreiented  by  them;'' 
Title  to  0uch  pefrsonal  property  as  is  proiddecl  for  the  use  of  die 
poor  of  ft  county,  or  miide  by  them,  'is  vested  ijn  the  <iuperiiiteQ- 
A^iia  H8  a  corporation,  or  in  the  county,  fitit  for  -the  purpose 
of  bringing  -suitj'^Vhere  nniinjuiy  has  been  done  to  mich  propei^, 
4be  ibody  corpomte,  or  4he  connty,  tivhicbever  may  have  >the  titl^, 
is  represented  by  the  superinten<Aent8  in  their  indiviidual  and^- 
ficial  names.  (§  92,  supra.)  This  action  was,  therefore,  cor- 
rectly brought  in  point  df  form.  The  court  erred  in  nonsuiting 
the  plaintiffs,  and  the  judgment  should  be  reversed. 

Judgment  reversed 


Whiley  So  Whilet  vs.  Sherman  and  oljiers. 

inmm  vH^m  on  abooa  givra  pimwiit  to  9  fi.  /P.  831,  (  33,  by  a  pai^tltimiinf 
ptoptKlf  whioh  ha4  beoa  teized  on  an  attachment,  the  j^aintifii  need  not  tbeW 
Jondiolion  jn  the  jastice  io  issue  the  attachment 

Ebror  to  the  Kings  common  pleas.  Whiley  ds  WMIey  «Md 
Sherman  and  the  other  defendants  in «rror  before  a  justice  of  4be 
peace,  !n  debt  on  a  bond  m  the  penal  sum  of  ||185.  It  leciled 
l!h&t  the  plaintiffs  h^ad  procured  an  afftaehment  to  he  issued  %y  n 
jtvitioe  of  the  peace  agamst  one  Plant,  i}p<m '^ivliidh  oeitain  gfooSli 
9iad  been  seized  as  Ihe  property  of  Racft,  %ut  wMch  were  claimed 
by  -Sherman,  and  was  conditioned  to  be  «reid  if  Sherman  elMMSId 
establish  that  he  was  the  owner  of  the  goods  seized,  at  the  tlm^ 
of  sudi  ^seiznie,  in  a  suit  to  be  brought  on  the  bond  within  three 
months  from  its  date,  or  in  the  case  of  his  failure  to  do  so,  should 
pay  the  value  of  the  goods  with  interest.  (2  R.  S.  231,  §  33.) 
"Phe  defendants  pleaded  non  est  factum^  and  2,  that  Sherman 
-was  the  owner  of  the  goods ;  and  gave  notice  of  special  matter. 

rrhe  plainti^  recovered  before  the  justice  and  the  defendants 
appealed.  On  the  trial  in  the  common  pleas,  the  plaintiffs  proved 
the  execution  of  the  bond  and  gave  other  evidence,  and  were 
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about  to  prove  the  value  of  the  property  attached,  when  the  de« 
fendants  objected  that  the  plaiutiffs  were  bound  to  shew  juris- 
diction in  the  justice  to  issue  the  attachment  The  court 
sustained  the  objection,  and  the  evidence  suggested  not  being 
given,  they  charged  the  jury  to  find  for  the  defendants.  The 
plaintifis'  counsel  excepted,  and  the  defendants  had  a  verdict, 
upon  which  judgment  was  entered. 

C  C  Egan^  for  the  plaintifl^  in  error. 

F.  JR.  Sherman^  for  the  defendants  in  error. 

By  the  Courts  Jewett,  J.  To  entitle  the  plaintiflfs  to  recover 
it  was  only  necessary  for  them,  under  the  pleadings,  to  prove 
the  execution  of  the  bond  by  the  defendants,  and  the  value  of 
the  goods  seized  and  delivered  to  the  claimant.  They  proved 
the  bond,  but  failed  to  prove  the  value  of  the  property,  the  court 
having  decided  that  such  testimony  was  improper  until  the 
plaintiffs  had  produced  the  attachment  and  shown  that  the  jus- 
tice had  jurisdiction  to  issue  it.  This  decision  is  supposed  to 
be  sustained  by  the  case  of  Homan  v.  BrirUcerhoff^  (1  Denio^ 
184.)  In  that  case  it  appeared  affirmatively  by  the  evidence, 
that  the  justice  did  not  acquire  jurisdiction  to  issue  the  attach- 
ment, and  that  it  was  void.  It  was  not  there  held  that  in  ordck 
to  recover  upon  such  a  bond  it  was  necessary  for  the  plaintiff  to 
show  that  the  attachment  was  regularly  issued,  but  only  that 
where  it  was  proved  that  the  attachment  was  void,  the  plaintiff 
could  not  recover  upon  the  bond.  The  judgment  must  be  re- 
versed. 

Judgment  reversed. 
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WoosTER  &  Frame,  survivors  of  Leggett,  vs.  Jenkins  and 

others. 

Where  eran-Dotes  of  eqoal  amount  are  made  and  exchanged  bj  the  makeiii  each 
paitjr  is  to  pay  the  note  made  bj  himself,  and  there  is  no  implied  oontnct  by  the 
payee  to  indemnify  the  maker. 

Accordingly,  where  one  of  the  parties  to  soeh  an  exchange  negotiated  the  note  which 
he  rseeived,  and  at  matority  paid  and  took  it  ap,  and  also  made  payments  on  the 
note  ornde  by  himself,  and  sued  the  other  party  to  the  exchange  for  the  moimf 
iku9  paid  on  ku  own  note,  hild  that  he  could  not  reeoTcr. 

Motion  by  the  plaintiffs  to  set  aside  a  report  of  referees  in 
iavprof  the  defendants.  The  declaration  was  assumpsit  upon 
the  money  counts,  and  the  plaintiffs  by  their  bill  of  particulars 
claimed  to  recover  several  sums  of  money,  amounting  in  all  to 
$2724,40,  which,  as  they  alleged,  they  had  paid  on  their  own 
notes  lent  to  the  defendants.  The  case  made  by  the  evidence 
was,  that  in  the  spring  of  1837  the  plaintiff  and  defendants  ex- 
changed notes,  each  firm  making  two  notes  payable  to  the  order 
of  the  other,  one  n,ote  for  the  sum  of  $1784,40,  dated  November 
25, 1836,  and  payable  in  six  months ;  and  the  other  note  for  the 
sum  of  $2235,16,  dated  April  13, 1837,  and  payable  ninety  days 
after  date.  Each  firm  immediately  negotiated  the  two  notes  it 
had  received  from  the  other.  The  defendants  then  failed ;  and 
when  their  notes  came  to  maturity  in  May  and  July,  1837,  tliey 
were  taken  up  by  the  plaintiffs  as  endorsers.  The  two  notes 
made  by  the  plaintiffs  were  lent  by  the  defendants  to  Thomas 
W.  Jenkins ;  and  by  him  negotiated  to  the  Union  Bank,  N.  Y. 
When  those  notes  became  due,  Thomas  W.  Jenkins  made  an 
arrangement  with  the  Union  Bank  for  their  renewal  from  time 
to  time,  on  his  making  payments  of  from  ten  to  twenty  per  cent, 
at  a  time,  as  he  should  find  it  convenient.  The  notes  were 
accordingly  renewed,  and  Jenkins  made  payments  from  time  to 
time,  until  the  payments  amounted  in  the  aggregate  to  $2724,40. 
Jenkins  testified  that  he  received  the  money  to  make  these  pay- 
ments from  the  plaintiffs ;  and  the  claim  on  the  part  of  the  plain* 
tiffs  was,  that  the  payments  were  made  by  them  through  the 
agency  of  Jenkins :  and  it  was  this  sum  of  money,  paid  on  their 
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own  notes,  which  the  plaintiffs  sought  to  recover  in  this  action. 
Evidence  was  given  upon  which  the  referees  found)  as  a  matter 
of  fact,  that  this  money  waslenttythe  plaintiflFs  to  Jenkins,  and 
not  to  the  defendants.  The  referees  also  held,  that  the  original 
notes  being  exchange  notes,  each  party  was  l)0und  to  pay  and 
take  up  their  own  notes :  that  no  cause  of  action  could  accrue 
{to  the  pkintifl^  for  money  paid  on  their  own  notes:  that  their 
acfidn  shorild  'have  been  on  the  ndtes  df  -Ibe  ^dendants.  On 
•fhese  and  other  grounds  the  referees  reported  in  favor  df  the 
defendants ;  which  report  the  plaintiffs  now  move  to  set  aside. 

X  W,  Gerard,  for  the  plaintiffs. 

'.  S,  JMdwell,  for  the  defendants. 


By  this  O^urtyBROjftsoKj  Ch.  J.    If  ^e  refenees  weire  rigffitin 
'fiasding  thsit  the  itnoncy  whioh  the  plainii&  'seek  to  recover  iKnas 
lent  by  them  40  Thomas  W.  Jenkins,  It  follows  Aat  the  fdaintiis 
halve  paid  do  money  on  their  nbtes,  and  Kbe  whole  (grdundiwork 
«tf  the  action  fails.    I  am  not  prepared  to  say  that  the  rc^rt  is 
so  -clearly  against  ihe  weight  ^of  ievidesoe  upon  (that  poiflt  that 
"W^  should  be  warranted  in  ^sdtling  it  aside.    But  if  We  assume 
that  the  referees  were  ^rong  on  this  'question  of  fact,  th^  weare 
iCkarly  right  on  the  question  of  law.    If  the  plaintifi  paid  the 
money  in  question  tfofongh  Jenkins,  dhey  did  not  pay  at  to  the 
^use  of  the  defendants,  hut  in  di^liarge  of  their  own  oUigntiofi. 
The  original  transaction  was  -am  ^Dchange  of  iiotea,  tht  Under- 
taking lof  each  .pafrty  being  the  oonaidemtion  for  the  un^faking 
of  (theiother.    This  Avas  a  stffficienit  oonsideralion ;  «nd  the  nmes 
of  each  party  had  their  tnceptidn  as  valid  6ectirities  thennoiaaiit 
tbe  exchaaage  was  ttrnda    Gadbi  'firm  was  bound  to  pay  its  own 
notes;  land  the  plaintiffs  cannot  lieoover  agltinst  tbe  defendants 
for  itiaving  discharged  their  own  underfaking.    A  <^oiTtfaet  40 
teflemnify  is  not  implied,  where  there.»  an  express  engagendent 
of  ^another  kind  ;  and  >heFe  each  party  is  imder  tin  expnecs  -411- 
gagemeitt  to  the  other.     If  )the  plaintiffs  had  loasied  tbeir  notes 
%»  the  defendants,  a  promise  of  tndeBoenity  might  ihifre  been  im- 
plied ;  azid  money  pdd  by  the  ploititifis  in  taking  o/p  the  Aalea 
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would  have  been  paid  to  the  use  of  the  defendants.  But  each 
firm  made  iis  notes  for  value  received  in  other  notes.  It  was 
the  same  thing,  in  legal  effect^  as  though  the  value  had  been 
received  in  goods  or  money.  The  securities  on  both  sides  were 
valid:  the  mam^it  they,  W€re  exchanged.  The  plainttfis  had 
a  clear  right  of  action  when  they  took  up  the  notes  of  the  defen* 
daQts  at  maturity;  and  their  remedy  now  should  have  been 
u^n  those  notes.  {Rice  v.  Mather^  Z  WencL  62 ;  Cameron  v« 
Chappell,  24  id.  94 ;  Rolfe  v.  Caslon,  2H.  Black.  670 ;  Buek^ 
ler  v^  BtUtimmt^  3'  Easif  72 ;  1  Camp.  179,  note  ;  Hbmblower 
V.  Prowd,  2  J?.  ^  -4W.327;  Coivley  v.  Dunlop,  7  T.  R.  565^ 
per  Lawrence^  X ;  Spencer  v.  Parry^  3  Ad.  ^  EL  331.)  (a) 
This  is  not  a,  mere  question  of  variance.  The  statute  of  limita- 
tions had  run  upon  the  notes  of  the  defendants  before  the  suit 
was  commenced.  The  plaintiffs,  by  confining  their  claim  to 
the  money  paid  on  their  own  notes,  which  had  been  paid  within 
six  years,  precluded  the  defendants  fipm  setting  up  the  statute. 

It  is  urged  that  as  between  the  original  parties,  cross  notes  or 
acceptances  should  be  regarded  as  accommodation,  in  contradis- 
tinction to  business  securities,  But  the  rule  is. settled  the  other 
way.  Each  party  may  prove  the  debt  against  the  other  under 
a  oommission  of  bankruptcy.  And  although  one  party  sells  the 
note  or  bill  at  a  greater  discount  than  seven  per  centum,  the 
purchaser  will  acquire  a  good  title.  It  is  true  that  so  long  as 
the  securities  are  in  the  hands  of  the  original  parties,  they  will 
balance  each  other.  But  it  will  be  by  way  of  set-off;  and  not 
on  the  ground  that-  they  are  invalid. 

If  a  party  lend  his  note  or  aceeptance,  and  take  a  counter 
secivity  of  the  same  kind,  by  way  of  indemnity  merely,  the  lent 
note  or  bill  will  not  have  inception  as  a  valid  security  until  it. 
passes  into  the  hands  of  a  bona  fide  holder.  But  I  do  notcon- 
sider  this  a  transaction  of  that  kind.  Neither  firm  to«>k  the. 
notes  of  the  other  by  way  of  indemnity  merely.  But  the  notes 
on  both  sides  were  made,  to  be  negotiated  and  uaed  as  valid 
•ocorities. 

Motion  denied* 
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The  People  vs.  Adams. 

The  joriBdiction  of  the  eoarts  of  this  state  over  crimes  is  limited  to  iach  as  afe  cott* 
mitted  within  the  boundaries  of  the  state.    Per  Bbardsut,  J. 

But  pcnonal  presence  at  the  place  where  a  crime  is  committed  is  not  always 
essential  to  constitute  the  offender  a  principal,  e.  g.  where  it  is  perpetrated  by 
means  of  an  instrument,  as  by  the  discharge  of  a  ig;un  taking  effisct  in  another 
eoontyy  or  by  an  innocent  living  agenH      . 

Where  the  agent  who  does  the  act  oonstituting  the  oflbnce  is  himself  guilty,  he  is  the 
principal  if  it  be  a  felony,  and  the  employer  is  an  accessory  before  the  fact ;  but  if 
it  be  a  misdemeanor,  both  are  principal  offenders.    Per  Bbardslet,  J. 

In  the  case  of  the  commission  of  an  offence  within  this  state  by  means  of  an  innocent 
agent,  the  employer  is  guilty  as  a  principal  though  he  did  no  act  in  this  state,  and 
was  at  the  time  the  offence  was  committed  in  another  state. 

The  offence  of  cheating  by  false  pretences  is  in  judgment  of  law  committed  where  th« 
false  pretences  are  successfully  used  and  where  the  money  or  property  is  obtained, 
although  the  fraud  originated  and  was  contrived  elsewhere. 

Aeeordingiy,  where  one  was  indicted  in  the  city  of  New-York  for  obtaining  money 
from  a  firm  of  commission  merchants  in  that  city,  by  exhibiting  to  them  fictitious 
receipts  signed  by  a  forwarder  in  Ohio  falsely  acknowledging  the  delivery  to  him 
^f  a  quantity  of  produce  for  the  use  of  and  subject  to  the  order  of  the  firm ;  and 
the  defendant  pleaded  that  he  was  a  natural  bom  citizen  of  Ohio  and  had  always 
resided  there,  and  had  never  been  in  the  s^te  of  New- York,  that  the  receipts 
were  drawn  and  signed  in  Ohio,  and  that  the  offence  was  committed  by  their  be- 
ing presented  to  the  firm  in  New-York  by  innocent  agents  employed  by  the  de- 
fendant in  Ohio ;  held  that  the  plea  was  bad^  and  that  the  defendant  was  properly 
indicted  in  the  city  of  New-York. 

Error  to  the  New-York  general  sessions.  The  defendant  in 
error  and  one  R.  R.  Seymour  were  indicted  in  the  sessions  for  an 
offence  against  the  statute  (2  R.  S.  677,  i  53)  for  obtaining  money 
and  property  by  false  pretences.  The  indictment  contained  seven 
counts,  the  first  five,  which  are  substantially  alike,  each  set  forth 
that  the  defendants  intending  to  cheat  and  defraud  Ferdinand 
Suydam  and  four  other  persons  named,  composing  the  firm  of 
Suydam,  Sage  &  Co.  of  the  city  of  New- York,  commission 
merchants,  on  &c.  at  the  first  ward  of  the  city  of  New- York  in 
the  city  and  county  of  New-Yorky  did  feloniously  d&c.  falsely 
pretend  and  represent  to  those  persons  that  the  defendant  Sey* 
mour  had  received  of  the  defendant  Adams  a  very  large  quantity 
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of  pork  and  lard,  in  good  order,  for  and  irrevocably  subject  to 
the  order  of  said  firm,  and  did  then  and  there  exhibit  and  deliver 
to  the  said  firm  a  paper  writing  in  the  form  of  a  rec^pt,  signed 
by  Seymour,  which  is  set  out.  The  paper  is  a  forwarder's  re- 
ceipt dated  at  Chillicothe,  January  11th,  1844,  by  whicli  Seymour 
acknowledges  that  he  has  received  from  Adams  several  thousand 
barrels  of  pork  and  lard,  which  is  particularly  described,  for  and 
irrevocably  subject  to  the  oi^er  of  Suydam,  Sage  fc  Co.,  which 
he  agrees  to  forward  and  deliver  to  them  in  the  city  of  New- 
Tork,  they  paying  charges  d&c,  and  that  they  (S.,  S.  &  Co.)  are 
to  hold  the  property  for  sale  on  commission  and  to  have  a  lien 
thereon  for  certain  drafts <]rawn  against  it  amounting  to  $28,160, 
and  for  their  general  balance  against  the  consignor.  The  count 
alleges  that  S.,  S.  &  Co.  believing  the  said  false  pretences  and 
being  deceived  thereby,  were  induced  to  aijd  did  accept  in 
writing  five  drafts  drawn  by  Adams  on  them  for  the  aggregate 
amount  mentioned  in  the  receipt,  which  drafls  are  set  forth ;  and  / 
that  the  defendants  did  "  t^en  and  there "  by  means  of  sucl| 
false  pretences  receive  and  obtain  from  S.,  S.  &  Co.  the  said  ac* 
ceptances,  which  the  firm  subsequently  paid  in  full.  It  then 
negatives  the  pretences,  averring  that  no  such  property  was 
received  by  Seymour,  that  the  receipt  was  fictitious  and  the 
statements  therein  utterly  untrue,  and  that  the  defendants  knew 
It.  And  so  the  jurors  d6c.  say  that  the  defendants  on  d&c.,  at  ^c, 
feloniously  &c.  did  obtain  the  acceptances,  and  afterwards,  on 
&c.  the  money  payable  upon  them,  with  intent  to  cheat  and  de- 
fraud S.,  S.  d&  Co.  of  the  same,  against  the  form  of  the  statute 
&c.  The  two  other  counts  are  in  a  similar  form,  the  receipt 
being  for  other  property,  accompanied  by  drafis  for  $12,200. 

Adams  appeared  in  person  and  put  in  a  plea,  by  which,  aAer 
protesting  that  he  is  not  guilty  of  the  offences  charged  in  the 
indictment,  nevertheless  says  ^  that  he  the  said  defendant  was 
bom  in  Ross  county  in  the  state  of  Ohio,  of  parents  residing  in 
and  then  being  citizens  of  the  state  of  Ohio,  and  from  the  time 
of  his  birth  until  the  time  of  the  exhibiting  of  this  plea  and  for 
and  during  all  the  intermediate- times  he  was  and  has  been  and 
still  is  a  resident  of,  and  in  the  state  of  Ohio ;  that  at  tlie  said 
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several  ttoies  "vr ben  tb6  snpposed  'oflknceBfiet  forth*  ia  the  seVeiaD 
CQUQts  of  the  sadd'  iodictment  wefe,.  as  therein'  alleg^d^  ccHbmit* 
ted,  he  was  not^  nor  waehe  at  any  time  prior  thereto  in' the  saddr 
city,  cDUDty  oi  state  of  New- York ;  that  the  said  several  wnting9 
called  receipts  uad  drafti^  set^  forth  in^  the  said  indiotmenty  were 
all  drawn j.  signed  and'  made  in  the  said  county  of  Boss,  and^ 
whilst  he  the  said;  Adams  was  resident  therein;  and  that  the 
said  several  receipts  and' drafts  were  by  the  said  Adams  presented 
in  the  city  of  New- York  to  the  said'  persons  so  using  the  name^ 
style  and  firm  of  Suydam,  Sage  6&  Gk>.,  through' the  insiru-^ 
mentality  of  intmcent'  agents  employed  by  thi  said  AdamSy 
whilst  he  the  said  Adam^  was  and  continued  to  be  such  resi<* 
dent  of  and  personally  within  tho  said  county  of  Boss  in  the 
state  of  Ohio  aforesaid,  and  were  in  the  said  city  of  New- York 
presented  to  the  said  persons  so  using  the  name  and  firm  of 
Suydam,  Sage&;  Co.,  by  the  said  Adams,  through  such  innocent 
agents^  and  the  said  persons  so  using  the  iiame  &o.  then  and 
theore  relying  on  the  truth  of  the  same  were  deceived*  and  de* 
frauded  thereby ;,  and  the  said  several  supposed  offences  in  the 
said  several  counts  of  the  said-  indictment  set  forth  w«re  com- 
mitted by  him  the  said  Adams  in  tl^e  said  city  and  county  of 
New* York,  by  his  causing,  and  procuring  the  same  to  be'  done 
therein  as  aforesaid,  whiles  he  the  said  Adams  was  in  the  said 
county  of  Ross,  in  die  state  of  Ohio  aforesaid ;  wherefore  he  ^he 
said  Adams  ought  not  to  be  criminally  questioned  or  proceeded 
against  in  the  state  of  New- York  for  the  said  acts  and  of&nces 
so  done  by  him  and  caused  and  procured  to  be  done  by  him  as 
aforesaid  while  he  was  so  resident  and  being  in  the  said  connty 
of  Ross;''  concluding  with  a  verification. 

The  district  attorney  demurred  to  the  plea,  and  the  defendant 
joined  in  demurrer.  The  generaLsessionsguve  judgment  against 
the  people  and  discharged  the  defendant,  and  the  district  attoiw 
ney  in  the  name  of  the  people  brought  error  to^tliis  court 

J:  R.  WhUingi  for  the  plaintiffs  in :  error.  The  offence  in  thisr 
case  was  committed  wheie  the  false  pretence  was  used' and- 
where  the  money  wasoblained ;  and  the  defendant  was  constrac^ 
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ti^ypres^t  where^he.Qfl9»K)erwa8op<nmilt^4    (7%j9^'ii^,¥.  < 
fiHsoc,  4  Ec^r IM]  Th0 Popple  v.  R^thhun^  91  WesML fiQ9» 

mmmaUbiN.  QiUesfifi^  7  Swg.  ^  Rofi^l^f  6179 ;  ii^ff  ▼•  Jhhnr 
son,  .6  ^a«(,  683>;  S.  CX  7*  irf*.  68  j  C^mm^nweakf^  v^  £ftin^s(^ . 
An^.JfwriM^  vel,  %  p.  694)    Th^«^s§  of  Th^St^p  y.l^nigfiii ' 
(74ty2or''«  iV.  C  it^.fiSy)  is'i^^^^PP^^  ^Q  tbi%d0^tFfi;ie.    Th^t  / 
stat^  hud  pa«$ed  IH^  aptj  vaiakin^:  th^  ofii^iVQP  ^  Q^uik^f  ^iUog  tbei 
cuciei^t,  l^ills  of  the  ^le  iadiotaNe  io,  ita  ooiHrt%  though  eoinml- 
ted  out  of  the  stat^,  a^d  tbis(  the  court  refase4t9  uphold^    BEei%^ 
however,  the  offence  was  committed  within  this  state,'  though 
the  4>|[^4er  wa^  wi  fto tually  hf  re^    If  the  rule  were  not  as  ^p- 
tefi4/$dior  t)y  the  proseciiHion,  onQ.  standing!  ia  NewJei^y  o^r^ 
the  j^nadary^  might  ^hoot  a  cjtiz0nioC  tiKis.stato  and  oot  ^  sqlh 
jecito  pun^hmeirt. 

Hmryt  SioMheryk,  for  the  defoadant  ia:  ^roi.  Tbift  eA9e  pi^  , 
secKis  (he  qpe$Uw.  wliether  a  citizen  of  due  state  whilQ.actuall]? 
pre^at  tberQit^.  ean  be  made.  liable  to  the  criiuiin^l  jaws  of 
another  state  for  an  act  begua  itx  hi$  own  statebutioonsmnmalied 
by  his  agetit3i  ia  the  other.  The  several  stated:  of  the  ynioift  afp 
sov€|feigii.  and  ind^peDdent^  exoept.  foe  national  purpp^es^  A 
citizen,  of  one  ^te  ewes  no  altegiance  to  the  government  of 
anc^e?  while  he  remains  at  home.  There  is^  it  is.  true,  a  X^^Wty 
poraty.  aod.  locail  al^egianco,  when  a  cHiz^  of  aoother  country 
coipe^  her«s  which  senders  him  amenable  tQ>  the  criminal  laws, 
for  an  m^x  done  during,  his,  refifidenoeiwiithin  the  limit&ofthe  . 
state.  The  fact  of  all^iance,  general  or  speciali  determines  the 
quQsiipn  of  liability  to  the  criminal  laws  of  a  particular  stata 
The  prosecution  in<  this  case  sepk^  to  extend  the  criminal  lawa, 
of  Ne^-Yorfc  ovei;  a.  citizcik  of  Qhio  by  the  ^ctioo  of  a  constmo*  . 
iive  presence.  This  cannot  be  sustained^  .;:^Uegiance  is.natuyid 
or  localr-'the  foimer  every  oneowes.to.the^countryin  which  h^ 
waf  bori^;  ttie  olher  depeodbs  upoafaU  being  actually  present  iiA 
anothei  s^te^  One  cm,  no  more  ewe  a  local  allegiance  to  {two 
stat^  at  the. same,. tim^  than  he  can.be  m  two-different  plaqes.at 
the  sp^me.  mom/^t.  Ordinarily  the  actfuali  p^eseqce-of  tbi&  oi-    ; 
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fender  in  the  state  whose  laws  are  violated  is  necessary,  but  this 
is  not  uniformly  so ;  for  by  the  English  law  the  allegiance  of 
her  subjects  acconopanies  them  wherever  they  go,  and  they  are 
held  responsible  for  the  violation  of  English  laws  even  when 
out  of  the  realm.  {Story's  Confl.  of  Laws^  J  22.)  Pirates  also, 
for  peculiar  reasons,  are  punishable  by  any  government  into 
whose  hands  they  may  fall.  (4  Bl,  Com,  71.)  So  local  alle- 
giance does  not  attach  in  all  cases ;  for  ambassadors  do  not  owe 
it  to  the  governments  to  which  they  are  accredited,  and  conse- 
quently are  not  punishable  there  for  their  crimes.  (1  Kenfs 
Com.  38.) 

There  is  no  distinction  in  this  respect  between  crimes  which 
imply  a  violation  of  the  duty  of  allegiance,  as  treason,  &c.  and 
other  criminal  offences.  In  TTie  King  v.  Depardo,  (1  Taunt. 
26,)  the  defendant  was  prosecuted  under  the  33  of  Henry  8th, 
which  gives  jurisdiction  to  a  special  commission  for  offences 
committed  abroad,  for  a  homicide  perpetrated  near  Canton  upon 
an  English  subject ;  and  it  was  held  that  inasmuch  as  the  de- 
fendant owed  no  allegiance  to  the  English  government,  he  could 
not  be  tried  for  the  offence  in  England. 

A  further  argument  against  the  jurisdiction  now  claimed  ari- 
ses out  of  the  consideration  that  there  are  no  means  of  bringing 
the  offender  into  this  state  to  be  tried  and  to  receive  punishment. 
The  constitution  of  the  United  States  and  the  act  of  congress 
relating  to  fugitives  from  justice,  apply  only  to  such  persons  as 
shall  have ''fled  from  justice  and  be  found  in  another  state." 
{Const.  U.  S.  art.  4,  §  2;  1  Story's  Lawsj  284.)  To  reach  the 
case  of  this  defendant,  there  must,  in  addition  to  a  constructive 
presence,  be  a  constructive  flight.  The  prosecution  must  con- 
fitrae  the  defendant  into  the  state  for  the  purpose  of  committing 
iChe -crime,  and  straightway  construe  him  out  of  it  for  the  purpose 
of  reaching  him  as  a  fugitive. 

The  English  authorities  relied  on  by  the  prosecution  all  re- 
late to  the  question  of  venue,  as  distinguished  from  the  consid- 
eration of  fer-eign  allegiance  and  jurisdiction.  Rex  v.  Johnson^ 
was  the  case  of  an  Irishman  who  owed  allegiance  to  the  king 
and  obedieace  io  ilie  laws  of  England,  who  *vas  indicted  in 
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London  for  a  libel  written  in  Ireland  and  sent  to  and  published 
in  London.  The  offence  was  only  a  nrisdemeanor,  in  which 
all  concerned  are  principals,  and  it  was  held  that  he  was  prop- 
erly prosecuted  in  England.  The  Kvig  v.  Brisac^  was  the 
case  of  a  conspiracy  to  obtain  money  in  London  by  false  papers 
which  were  fabricated  on  board  a  British  vessel  on  the  high 
seas  by  the  defendants,  who  were  British  subjects.  The  ques- 
tion was  simply  whether  the  offence  was  triable  in  the  admiralty 
or  the  common  law  courts.  There  is  no  case  where  a  French- 
man or  other  foreigner  has  ever  been  held  liable  to  the  criminal 
laws  of  England  for  an  act  done  in  his  own  country  or  consum* 
mated  in  England  by  his  agency  whilst  he  remained  beyond 
the  realm. 

The  American  cases  remain  to  be  considered.     The  Com" 
tnonwealth  v.  GriUespie,  was  a  prosecution  against  a  citizen  of 
Ncw-Tork  for  selling  lottery  tickets  by  an  agent  in  Philadelphia. 
The  defendant  was  held  liable ;  but  it  appeared  that  he  was  oc- 
casionally in  Philadelphia  arranging  with  his'agent  for  the  sale 
of  tickets.    What  was  said  by  Duncan^  J.  in  giving  the  opinion 
of  the  court  was  a  mere  obiter  dictum.    In  The  Commonwealth 
V.  Harvey^  the  defendant  was  indicted  in  Massachusetts  for  ut- 
tering a  forged  draft  in  Boston.    The  defendant  forged  the  draft 
at  Albany  and  placed  it  in  the  hands  of  a  broker  there,  to  be  for- 
warded to  the  drawee  in  Boston,  where  it  was  paid  and  the 
proceeds  remitted  to  the  defendant,  who  did  pot  go  out  of  the 
state  of  New-York.    The  defendant  was  convicted.    The  con^ 
sequence  of  this  decision  is,  that  the  defendant  would  be  liable 
to  be  punished  in  two  different  jurisdictions  for  the  same  offence 
of  uttering  a  forged  paper.    The  conviction  in  Massachusetts 
would  not  protect  him  if  indicted  in  New- York,  as  the  latter 
state   would  not  regard  the  proceedings   in  Massachusetts; 
whereas  a  conviction  in  one  county  would  be  a  bar  to  a  prose- 
cution in  another.    In  The  People  v.  Rathburij  the  defendant 
was  indicted  in  the  county  of  Genesee  for  uttering  forged  paper. 
He  mailed  the  paper  in  the  city  of  New- York  to  the  prosecutor 
at  Batavia.    He  was  found  guilty  and  the  conviction  was  sus 
Cained.    The  remark  of  the  learned  judge  who  delivered  the 
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opinion  of  this  court,  that  if  the  defendant  were  not  held  liable 
"  one  who  was  ont  of  the  state  might  send  into  it  and  adminis- 
ter poison  with  impunity,"  was  obviously  but  a  mere  dictum^ 
and  was  said  simply  for  the  purpose  of  illustration.  Every  act 
done  by  Rathbun  was  cbmrtiitted  while  he  was  within  the  state 
of  New* York,  and  there  was  no  question  as  to  absetice  Irorh  the 
state.  In  the  Town  of  Barkhamsted  it.  Parsons^  the  defen- 
dant was  prosecuted  for  a  penalty  for  violating  a  statute  of  Con- 
necticut against  bringing  paupers  into  the  latter  state,  and  it 
appeared  that  the  defendant,  an  inhabitant  of  Massachusetts, 
had  ^ent  a  pauper  into  Connecticut  by  his  son,  remaining  him- 
self at  home:  He  was  held  liable  undet  the  maxim  qui  fizcit 
per  aUumj  fixcU  per  se.  It'  is  to  be  remarked,  that  the  pros- 
ecution was  not  by  indictment,  but  was  a  civil  action  for  a  pen- 
alty;  that  the  offence  wa^  at  most  a  misdemeanor,  where  there 
wasnevek*  much  strictness  about  venue;  that  the  court  does  not 
refer  to  any  authority  to  sustain  its  decision,  and  that  th^  maxim 
referred  to  was  misapplied,  even  if  the  act  of  the  defendant  had 
been  done  in  another  county  in  the  same  state ;  for  the  act  of 
proeurinffdi  guilty  agent  to  commit  the  offence  was  in  itself  a 
distinct  misdemeanor,  triable  in  the  county  where  the  procuring 
took  place.  But  further,  the  court  in  which  this  case  was  ad- 
judged does  not  pay  any  regard  to  state  jurisdiction  or  stale 
lines.  In  Tfie  State  v.  Eltis^  (3  Conn.  185,)  it  was  held  that 
stealing  a  horse  in  Rhode  Island  and  bringing  him  to  Connecti- 
cut was  a  theft  in  the  latter  state.  It  was  said  it  had  always 
been  so  considered,  and  1  Mass.  116,  and  2  id.  14,  to  the  same 
effect,  were  cited.  These  cases  proceed  upon  the  idea  that  the 
common  law  doctrine  respecting  counties  applies  to  the  several 
states  of  our  union.  This  is  clearly  erroneous.  {See  note  to 
1  Ma^.  116 ;  2  John:  ^Tf ;  11  Wend.  129 ;  and  2  /?.  S.  698, 
§  4.)  (a)  But  thesel  cases  are  not  strictly  applicable  to  the  ques- 
tion under  cmsideration,  for  the  defendant  does  come  within 
the  territory  of  the  state  where  he  is  prosecuted,  and  thus  ren- 


i  < 


(0)  See  ako  i9»fiinieii«  r.  The  Commonwealth,  (5  Binney,  617  % 


UTICA,  JULY,  184fe.  - 187 


The  People  v.  Adanif. 


dei9  himself  amenable  to  its  laws.  The  important  ohjectidn 
.of  a  foreign  jurisdiction  and  the  want  of  allegiance  could  not 
arise. 

The  doctrine  upon  which  the  defendant  insists  has  been  re- 
cognized iq  several  cases.  In  Ex  parte  Smithy  (6  Laijo  Report- 
er, 57,)  it  appeared  by  the  return  of  a  habeas  corptis  issued  by 
the.circuit  court  of  the  United  States  for  Illinois,  that  Smith  was 
HX  custody,  upon  a  requisition  of  the  governor  of  Missouri, 
charged  with  being  accessory  before  the  Tact  (o  an  assatklt  With 
intent  to  Icill  committed  by  one  Rockwell  in  Missouri,  Srtihh 
not  having,  been  personally  in  that  state.  He  was  dl^arged 
on  the^  ground  that  he  owed  no  obedience  to  the  la^s  of  Missouri, 
and  that  the  only  right  which  the  citizens  of  that  stalls  had  w^s 
to  insist  that  Illinois  should  compel  her  cittzetls  fb  forbear  to 
annoy  her.  In  The  State  v.' Knight,  {Tdylor'^i  Jf.  C  Reports, 
65,)  the  defendant  "was  indicted  under  a  statute  of  Ihut  statefbr 
counterfeiting  out  of  the  state  with  intent  to  defraud  the  citizens 
of  the  state.  He  wns  found  guilty,  but  upon  full  eon^idetation 
the  court  refused  to  render  judgment  and  dischaVged  hitn. 
Taylor  J.  in  giving  the  opinion  of  the  court  said  \  "The  fetates 
are  io  be  considered  with  respect  to  each  other  as  independent 
sovereignties  possessing  powers  c6m()Ietety  ade(|Qat6  to  their  oWn 
government ;  in  the  exercise  of  whith  they  are  limited  only  by 
the  nature  and  objects  of  government,  by  their  iBspeCtlve  con- 
stitutions and  by  that  of  the  tTnited  SteKes.  "Crimes  ^nd  mis- 
demeanors committed  within  the  limits  of  each  are  pniii^lftible 
only  by  the  jurisdiction  of  that  state  where  they  arise ;  for  the 
right  of  punishing  being  founded  only  oh  the  consent  of  the  cit- 
izens express  or  implied,  cannot  be  directed  against  those  who 
.  never  were  citizens,,  or  who  likewise  <^ommitted  the  offence  bc- 
yoYid  the  territorial  limits  of  the  state  claiming  jurisdiction.^  ' 

There  are  many  decisions  denying  t6  the' pfenalfaws  of  a 
country  an  extra-territorial  effect.  In  FhlHott  V.  Off  den,  (1  H, 
JBl.  123,)  the  court  of  common  pleas  in  England  feftised  to  give 
effect  to  an  act  of  attainder  of  the  state  of  New-York,  by  forte 
of  which  the  bond  upon  which  the  pkintiffs  sued  was  vested  in 
the  people  of  this  state.    See  also  Mostyn  v.  Fabrigas,  {Cowp. 
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161,  176,  per  Lord  Mansfield;)  Commonwealth  v.  Green,  (17 
Mass.  615 :)  Steeles  v.  Smith,  {Law  Reporter,  vol.  7,  p.  461.) 

It  is  argued  that  unless  the  jurisdiction  here  assumed  is  su8« 
tained,  there  will  be  a  failure  of  justice  where  a  crime  is  com- 
mitted in  one  state  by  the  instrumentality  of  a  person  residing 
in  another;  and  the  extreme  case  is  put,  of  a  person  shooting 
another  across  the  boundary  line  of  a  state.  We  deny  that  the 
offence  is  commited  where  the  act  is  consummate,  even  where 
the  question  is  one  of  mere  venue.  By  the  common  law  the 
jury  cannot  inquire  of  an  act  done  out  of  the  county  for  which 
they  sit  The  English  books  are  full  of  cases  where  there  has 
been  a  failure  of  justice  from  this  cause,  and  the  remedy  has 
been  from  time  to  time  provided  by  act  of  parliament  Treasons 
committed  out  of  the  realm,  murders  by  a  subject  committed 
abroad,  offences  committed  on  the  borders  of  counties  and  on 
roads,  &c.  passing  through  several  counties,  are  instances  of  this 
class  of  cases,  where  the  legislature  has  interposed  to  prevent  a 
failure  of  justice.  In  The  King  v.  Alsop,  (1  Show.  339,) 
where  an  offence. was  committed  by  shooting  a  gun  from  one 
county  to  another,  it  was  held  that  the  offender  must  be  indicted 
in  the  county  where  the  offender  stood.  {See  also  Crrosvenor 
V.  7%e  Inhabitants  of  St.  Augustine,  12  East,  244.)  In  the 
case  supposed  of  a  person  in  New  Jersey  shooting  a  citizen  of 
New- York  across  the  boundary,  that  crime  should  unquestioDa- 
biy  be  punished.  By  the  common  law,  the  courts  of  New  Jer- 
sey would  have  jurisdiction,  or,  if  there  is  any  doubt  of  this,  that 
state  should  have  a  statute  adapted  to  the  case.  This  state  can 
protect  her  own  citizens  by  requiring  other  states  to  punish  such 
offenders. 

If  the  jurisdiction  claimed  by  the  prosecution  is  sustained,  it 
will  be  subversive  of  state  sovereignty.  A  citizen  may  be  pun- 
ished for  an  act  commenced  in  his  own  state  and  entire}^  inno- 
cent by  its  laws ;  but  which  being  consummated  in  another 
state  through  the  mail  or  some  other  innocent  agency,  and  being 
in  violation  of  some  positive  law  of  the  latter,  of  which  he  waa 
in  complete  ignorance,  will  subject  him  to  arrest  as  a  fugitive, 
ond  to  punishment  by  a  foreign  law  to  which  he  never  owed  obe- 
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jUence.  This  could  not  be  tolerated  even  if  limited  to  offencei 
tnalum  in  se  and  those  which  are  punishable  every  where ;  but 
the  principle  would  equally  extend  to  misdemeanors,  and  ofien- 
ces  created  from  motives  of  local  policy.  This  court  has  decided 
that  the  power  to  demand  fugitives  under  the  act  of  congress 
extends  to  misdemeanors,  {Ex  parte  Clark^  9  Wend.  221,)  and 
if  the  prosecution  in  this  case  shall  prevail,  the  laws  of  the  sev- 
eral states  prohibiting  by  penal  laws  the  passing  of  bank  notes 
of  particular  denominations,  may  be  executed  against  citizens  of 
states  which  have  no  such  laws,  but  who,  for  purposes  of  busi- 
ness, have  remitted  the  proscribed  bills  to  places  where  these 
laws  prevail ;  and  so  of  a  large  number  of  other  cases. 

The  doctrine  is  still  more  startling  when  its  application  is 
considered  in  reference  to  the  states  where  slavery  exists,  and 
where  very  severe  laws  are  in  force  against  whatever  may  tend 
to  excite  the  slave  to  resistance.  A  paper  or  pamphlet  sent  by 
mail  may  bring  the  party  sending  it  within  the  operation  of 
these  laws,  to  which  he  never  by  any  implication  assented,  and 
which  he  may  never  have  heard  of. 

It  is  submitted  that  the  considerations  which  have  been  urged 
are  conclusive  to  show  that  the  plea  b  a  perfect  answer  to  the 
indictment 

O.  Woodj  (same  side.) 

Ogden  Hoffman^  in  reply.  1.  It  is  evident  from  the  lan- 
guage of  the  statute,  that  the  offence  was  committed  at  the  place 
where  the  money  was  obtained.  '*  Every  person,  who  with  in- 
tent," d^.  <'  shall  obtain^  &c.  '<  shall  be  punished,"  d^c.  The 
offence  is  obtaining  the  money  or  property  or  the  signature  to 
a  written  instrument ;  and  this  takes  place  when  and  where  the 
person  defrauded  parts  with  his  property  to  or  for  the  use  of  the 
offender.  Upon  general  principles  of  law  also,  an  offence  con- 
sisting of  several  parts  is  committed  where  the  enterprise  is 
consummated.  In  usury  it  is  where  the  money  is  received ; 
{FHshfir  V.  Beasley,  Doug.  236 ;  Scott  v.  Brest,  2  T.  R. 
238 ;  Scurry  v.  Freeman,  2  B,  ^  P.  381 ;)  and  so  in  cases 
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(of'6mbezel6iiiJent,t[3'td:596;  2Lbuch,9TAi)  andin  iijdictiiiiniii 
tod  consptpacy  to*  obiaih  inoney,  {\[fie  King  vyBrtsac,  AJButtj 
164 ;  People  v.  M^tker^  4  Wmtl.  S29,  269 ;  Rear  V.  Wut^rn^ 
'  1  Ob^p.  215.)  >If  athanofi'sh6rekiU'atiotheri9n  thefaigfa^ettS) 
it  is  of  admiralty  jurisdiction.  {C(^Dmbes^  vase,  Lea»h*sCi'L. 
432.)  •  So  if  one  ^ridiiig  in'tme  county  shoot  across  die  coodty 
line  and  kill  atotlter  in  a  difietent'  ooaa%^'it  is  ■murder  in  tbe 
latter  ^^nty.  <1  OkUly^»  Cn  L.  Mik^s  ed:  148 ; ;  7%«  Eing 
r;  Brisaci  supra  /^i?ap  v.  MinscHy^'Bast^  688  ;'\8kr  v,  Jtfbto^ 
4to/ 1  ^p.  62.)  The  case  ti  Bex  v.  Abn^^  (1  liS!lbii^«r,  889,) 
eited  for  the  drfendant,  is  hbt,  when  pnopetiyoniderstaod,  hostile 
to  this  doctrine.  The  in^fictment  was  under  a  statute  making 
it  an  bflbdce  \o  sihoei  yfii^^hnU  9}mL  The  ease  tntned  orilhe 
bffect of  tbe'woid  vAoollng'j  Whieh  Waa'a^single  actandtsouldbe 
iMnffonmed'only^^hekelbe  ofiimder  stood. 

'2.  The  drime  haviog'been  commilted  h^  and  by  mfeans  <4 
ila  intiaoeiK' agent,  the  onpioyer  ah^tefore,  though  absent,  is 
|»indpai  offender,  arid  is  deetned  to  have  been  p^^nallyiinsd- 
ent.    To  assert  the  contrar/is  to  hdld  thattfaere  may  be'  a  cf  iitie 
wtlhottt  a  Gfiminal.    Tbe  snnoeeat  aged  t  is  hot,  bf  iitourse,  an 
offboder)  and  if  the  guilty  procurer  is  hot,  there  is  noonet^ulpir 
ble,  though  there  is  a  conceded  crime.    But  it  is  clear  oqwiMh 
thority  that  the  employer  is  a  principal  offender.    ''  If  A.  lets 
out  a  wild  beast  so  that  any  is  killed,  A.  IsTninctpal  thbugh ^ab- 
sent, for  the  instmment  cannot  be  a  principal."    (1  Hale^  P.  C 
616.)    So  if  tone  laysi  poisdn  by  which  another  tcdce  it  a^d  is 
poitened,  he  is  a  principal  where  the.  poisofn  is  taken.    (F\^9M*s 
C.  L,d^ymnd9ee4tl$9l'Balei  614;  Bmbm^s  Jiia/ie^,  C7.  I<)6, 
629 ;  The  Kin^  v.  Oitdmbd,  Ise^  169 ;  StdrM^e  Cr.'IH. 
26;  1  Gift.  Or.  L.  1«1 ;  2  Eaet,  P.  C.  1120^^  1  Iaitth,t4Si.) 
The  same  prineipie  was 'distinctly  r^gni^M  in  The  People  t. 
EdMfun^  (21  WendL  528:)    In  misdemeanors  thie  procurers  are 
guilty  as  prinrcipatift,  wMth^r  llie  >  immediate  agent  be  gpuilty  or 
ittnooMt,  but  in  fei^nieB  if  th^  oiftnce  is^  cotinhitf^d  by  a  guilty 
ligeat,  the  proeurer  tsah  aecessory  before  the  fact ;  If  by  an  Sii^ 
noceMt  agent,  he  iS' a  ^rineipid.    This  is  abundantly  "shown  by 
die«uthoriti«B  referred  to.   In  tho  latter  eas^  ^hieh  is  ifae^oiie 
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"lanAet  ^censtderation,  he  who  procures  the  ^ct  to  be  done  is  in 
'  ^c^^ent  of  faur  present  at  its  commission,  and.  he  will  not  be 
'permitted  to  deny  that  he  pefsonaMy  committed  it  at  the  place 
*  where  it  Was  done,  the  maxim  being  crimen  irahit  personam. 

3.  It  is,  hdwevw,  contended  Ihat  the  principle  does  not  apply 

'wTwre  the  person  soiight  to  be  charged  was  not,  )v^ien  the  act 

was  (iommitted,  a  citizen  of  the  state  or  resident  within  its  terri- 

'lory.    It  is  said  that  in  order  to  be  amenable  to  our  laws  he 

'  tanst  owe  n  natural  allegiance  to  the  government  by  reason  of 

'His  birth  in  the  state,  or  a  temporary  or  local  allegiance  arising 

^nt  of' his  residence  here  when  the  act  was  done.    It  is  sub- 

Tnitt^d  that  no  such  exception  exists  upon  principle  or  authority. 

'The  bases  referred  to  in  the  opening  argument  do  not  proceed 

upon  the  ground  of  allegiance,  but  upon  the  principle  be/ore 

Taid  tf  own ;  and  in  hone  of  them,  with  a  single  exception,  was 

the  distinction  insisted  on  by  counsel  or  considered  by  the  court. 

'The  cases,  it  is  atgued,  only  settle  i)enue,    "Wliat  is  venue? 

it'is  hot  merely  the  determination  of  the  place  of  trial  upon  iho- 

^tlYes  of  expe&iency  or  convenience,  but  the  judgment  of  the  court 

•4is**to  its  jurisdiction  over  the  ofltence  and  the  offender.    One 

who  in  judgment  of  law  is  absent  from  the  county  when  an  bf- 

•ftttice  is  committed,  cannot  be  tried  in  that  county,  whether  he 

'bd  in  an  adjoining  county  or  in  another  state  or  country.    On 

•th^'ttther  hiiiid,  if  in  judgment  of  law  he  U  present  at  the  com- 

missi<m  <)f  the  offence,  notwithstanding  his  actual  personal  ab- 

*i^nce  ftom  that  l>lace,  he  is  triable  there;  aiid  it  is  equally 

fmniicUierial  whether  such  absence  is  in  an  adjoining  counly  or 

^beyond  the  bbttndnries  of  the  state.    The  single  inquiry  is,  did 

ttie  iaccUsed  corrimit  the  offence  Within  the  county — in  factor  in 

ebritemplation  of  law?    This  determines  his  liability  to  trial 

'idid  punishment  here.    It  has  been  shown  upon  well  settled 

plrhicfples  and  abnndant  authority,  that  the  defendant  committed 

the  offence  chai^d  in  the  city  and  county  of  New- York.    This 

^f6ife  gives  the  court  below  jurrsdictibn. 

Allegiance  is  immaterial,  unless  the  crime  charged  involves  a 
W«ftch  of  allegiance.    "  All6giance  is  the  tie  or  ligatnen  which 
biMds  the  subject  to  the  king  in  return  for  that  protection  which 
ToL.  IIL*  26 
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ihe  king  affords  the  subject."  (1  JBl.  Cam,  366.)  In  treason 
and  crimes  in  the  nature  of  treason,  the  breach  of  allegiance  is 
the  essence  of  the  offence,  and  to  render  the  offender  liable  he 
must  owe  allegiance ;  and  hence  indictments  for  these  offen* 
ces,  and  these  only,  conclude  contra  legeaniitB  debUum  atUB. 
(4  id.  71.)  The  doctrine  of  allegiance  is  sometimes  resorted 
to,  to  extend  the  jurisdiction  of  the  court  to  a  particular  class 
of  offenders,  or  to  characterize  and  'add  enormity  to  another 
class ;  but  the  absence  of  that  obligation  has  never  been  invoked 
to  give  impunity  to  a  criminal  otherwise  punishable.  Allegiance 
may  give  the  court  jurisdiction  over  an  offence  committed  be- 
yond the  territory  of  the  government  for  which  it  sits ;  but  the 
want  of  it  can  never  be  a  defence  against  a  prosecution  for  a 
crime  committed  within  its  limits.  Instead  of  inquiring  of  us  for 
an  instance  where  in  a  case  like  this  a  conviction  has  been  had, 
the  defendant's  counsel  should  himself  have  cited  one  where  a  per- 
son guilty  in  this  manner  had  been  discharged  upon  the  defence 
now  interposed.  Sir  Michael  Foster,  in  his  discourse  on  high 
treason,  after  showing  that  ambassadors  and  spies  taken  in  time 
of  war  cannot  be  convicted  of  that  offence,  for  the  reason  that 
they  owe  no  allegiance  to  the  state,  proceeds  thus :  "  But  for 
murder  and  other  offences  of  great  enormity,  which  are  against 
the  light  of  nature  and  the  fundamental  laws  of  all  society,  the 
persons  mentioned  in  this  section  [that  is,  persons  owing  no  al- 
legiance] are  certainly  liable  to  answer  in  the  ordinary  course  of 
justice,  as  other  persons  offending  in  the  like  manner  are.  For 
though  they  may  be  thought  not  to  owe  allegiance  to  the  sove- 
reign, and  so  to  be  incapable  of  committing  high  treason,  yet 
they  are  to  be  considered  as  members  of  society,  and  conse- 
quently to  be  bound  by  that  eternal  universal  law  by  which  all 
civil  societies  are  kept  together."  {Foster^s  (7.  L.  188.)  The 
late  Mr.  Justice  Cowen  evidently  understood  the  law  to  be  as 

■ 

we  contend  it  is.  In  77^  People  v.  Ratkbunj  speaking  of  the 
effect  of  a  contrary  rule  he  says:  "In  that  way  one  who  is  out 
of  the  state  may  send  into  it  and  administer  fatal  poison  with 
impunity  to  every  one  concerned :  for  the  innocent  agent  could 
not  be  punished.    So  of  uttering  forged  paper  through  the  post 
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office.    The  venue  must  be  laid  where  the  letter  is  deliveredi 
and  the  o&nder  cannot  be  allowed  to  gainsay  the  fact  that  he 
was  personally  present  and  himself  committed  the  crime  where 
it  is  received.     The  same  rule  obtains  between  county  and 
county."    (21  Wend,  540.)    In  Rex  v.  Johnson^  the  point  upon 
which  the  defendant's  counsel  rely  in  the  case  under  consider- 
ation, was  distinctly  taken  on  behalf  of  the  accused.    His  coun- 
sel contended  that  the  defendant  was  commorant  in  Ireland 
before  and  at  the  time  of  the  commission  of  the  offence,  and  that 
he  was  an  Irishman  and  owed  no  allegiance  to  English  laws. 
But  Lord  Ellenborough  said  the  argument  rested  wholly  on  the 
supposition  that  the  defendant  owed  no  obedience  to  the  law9 
of  this  part  of  the  united  kingdom,  and  therefore  had  been  guilty 
of  no  crime  against  them.    '^  Such  a  defence,"  he  said,  "  if  it 
could  be  in  any  form  available  at  law,  is  matter  of  absolute  bar." 
The  case  went  off  on  other  grounds,  and  when  finally  tried,  this 
defence  appears  to  have  been  abandoned,  although  he  was  de- 
fended by  very  distinguished  counsel  and  was  himself  a  justice 
of  the  common  pleas  of  Ireland.    (7  Etisij  68.)    In  TAe  United 
States  V.  Davies,  (4  Sumner,  485,)  the  defendant  was  accused 
of  shooting  from  an  American  ship  and  killing  a  man  on  board 
a  foreign  schooner.    Mr.  Justice  Story  said,  '^  the  act  was,  in 
contemplation  of  law,  done  where  the  shot  took  effect.    He 
would  be  liable  to  be  punished  by  the  foreign  government ;" 
though  in  the  particular  case  he  refused  to  give  him  up  for 
trial.    The  reasoning  of  Mr.  Justice  Cowen  in  T^e  People  v. 
McLeodj  (25  Wend,  483,)  is  strongly  in  affirmance  of  the  prin- 
ciple for  which  we  contend.    "  I  entertain  no  doubt  (he  said) 
that  whenever  an  indictment  for  a  murder  committed  within 
our  territory  is  found,  and  the  accused  is  arrested,  these  circum- 
stances give  complete  jurisdiction."    {Id.  p.  601.)    There  could 
be  no  pretence  that  he  owed  allegiance  to  or  was  under  the  pro- 
tection of  our  government.    He  came  in  the  teeth  of  allegiance 
and  was  tried  because  he  had  committed  a  crime  over  which  the 
court  bad  jurisdiction.    In  another  place  he  says :  "  Suppose  a 
prisoner  of  war  to  escape,  and  that  on  his  way  home  and  before 
he  crossed  the  line,  he  should  set  fire  to  a  farm  house  in  the 
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night  and  kill  the  inmates;  is  there  a  doubt  that  he  might  pmp- 
eriy  be  convicted  of  arson  and  murder?*  {Id.  p.  60(2.)  What 
allegiance  is  due  from  a  prisoner  of  war,  who  claims  no  protee* 
tion,  which  is  its  price,  and  whose  residence  here  is  compelled  by 
the  power  which  claims  the  right  to  punish  him? 

While  the  defendant's  counsel  has  failed  to  produce  a  case  iti 
which  the  principle  for  which  he  contends  has  prevailed,  We  are 
enabled  to  famish  the  three  following  adjudications,  each  of 
which  is  directly  in  point.  In  Barkhamsied  v.  Parsons,  (3 
Conn.  I,)  the  defendant  sent  a  pauper  from  Massachusetts, 
where*  he  resided,  into  Connecticut,  by  his  son,  a  minor,  con- 
trary to  a  penal  statute  of  the  latter  slate.  The  same  deferioe 
set  up  in  the  case  before  the  court  was  made  and  overruled. 
Rosmer,  C.  J.  said :  "  He  who  does  an  act  in  this  state  by  hfs 
agent,  is  considered  as  if  he  had  done  it  in  his  own  proper  person." 

in  The  Commonwealth  v.  Oillespie,  (7  Serg.  ^  Rawle,  469,) 
selling  lottery  tickets  in  Pennsylvania  by  a  person  residing  in 
New;- York,  through  the  agency  of  a  clerk,  was  heW  to  subject 
the  offender  to  indictment  in  Pennsylvania. 

TJie  Commonwealth  v.  Harvey,  (8  Amer.  Jurist,  69,)  was  de- 
cided by  a  criminal  lawyer  of  great  learning  and  experience. 
An  indictment  was  found  in  MassacfaiTsetts  against  a  resident  of 
New-York  for  uttering  forged  notes  in  the  first  mentioned  stale, 
through  an  innocent  agent,  the  defendant  all  along  remaining  m 
New- York.  The  case  was  very  fully  considered,  and  Judge 
Thatcher,  in  acconlance  with  the  doctrine  for  which  we  contend 
and  iipon  the  authorities  upon  which  we  rely,  held  d^  defen- 
dant guilty  in  Massachusetts.- 

The  case  of  The  State  v.  Knight,  (1  Taphr^s  N.  G  Rep,  €,) 
referred  to  on  the  other  side,  is  entirely  inapplicable.  A  law  *at 
obtaining  money  by  false  pretences  in  Ohio,  or  that  the  commis- 
sion of  any  other  crime  there,  should  be  punishable  hete,  oo>iM 
not  be  supported.  The  prosecution  does  not  contend  for  s«k4i 
a  doctrine.  But  such  was  the  case  in  North  Carolina.  Tlje 
case  cited  from  6  Law  Reporter,  66,  is  of  the  same  character, 
and  both  cases  affirm  the  principle  for  which  we  contend— ^thtl 
crimes  committed  within  the  slate  are  punishable  there,  whether 
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oommitted  by  citis^ns  or  strangers.  The  cases  of  ScavUle  ▼• 
Canfieldj  (14  John,  338,)  and  The  Commonwealth  v.  Green^ 
(17  Mass.  616,)  are,  it  is  submitted,  quite  foreign  to  the  present 

r 

discussion.  In  the  first,  it  was  held  that  penal  laws  have  no  extra 
territorial  effect,  and  in  the  other,  that  one  state  will  not  inflict 
the  punishment  which  another  government  has  affixed  to  a 
crime  committed  and  prosecuted  within  its  limits,  though  such 
punishment  be  a  disqualification  to  exercise  some  of  the  ordinary 
rights  of  a  citizen. 

The  citizens  of  each  state  are  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  states.  {ConsL  of  the 
U.  &  art,  4.)  If  entitled  to  the  privileges,  ought  they  not 
also  to  be  liable  to  the  penalties  incurred  by  violations  of  the 
law  of  any  state  when  committed  within  its  territory,  though 
they  may  reside  in  another  state  ?  If  the  several  states  of  the 
union  were  foreign  states,  a  citizen  of  one  who  should  violate 
the  laws  of  another  state  ought  upon  the  principles  of  the  law  of 
nations  to  be  punished.  Judge  Story  says  that  jnternational 
law  is  based  upon  the  doctrine  that  each  nation  ought  to  render 
justice  to  every  other,  in  order  that  it  may  receive  justice  in  re- 
turn. {Conjl.  Lawsy  p.  34.)  The  reason  applies  with  greater 
force  to  states  owing  obedience  to  the  same  constitution,  of  like 
interests — of  like  "privileges" — of  like  destiny. 

We  contend  for  nothing  which  would  impair  the  sovereignly 
of  Ohio.  We  can  enforce  nothing  against  her;  but  if  her  citi- 
zens forsake  the  sphere  of  their  allegiance  and  her  protection, 
and  reach  out  their  arms  to  violate  our  laws,  the  "  protection " 
due  to  our  own  citizens  as  the  price  of  their  allegiance,  demands 
that  such  violators  be  punished ;  and  to  deny  them  such  protec- 
tion would  be  to  sever  the  ties  which  bind  our  people  to  their 
government. 

An  argument  against  the  jurisdiction  now  claimed  is  attempted 
to  be  drawn  from  the  provisions  of  the  federal  constitution. re- 
specting fugitives  from  justice ;  and  extreme  cases  are  put  of  exe- 
cutive requisitions  by  which  persons  may  be  taken  from  the  state 
in  which  they  reside  to  answer  for  ofiences  merely  malvmpro' 
hibitum^  created  by  statutes  founded  on  local  policy^  of  the 
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istence  of  which  they  had  never  heard.  It  may  be  that  the 
executive  of  the  state  to  which  the  requisition  is  sent  ought  to 
hesitate  where  the  offence  is  of  the  character  referred  to ;  but  no 
evil  need  be  feared  where  the  remedy  is  applied  to  offences 
against  the  fundamental  laws  of  all  society.  In  respect  to  offences 
like  this,  against  common  honesty  and  the  institutions  of  all  civil- 
ized nations,  the  offender  has  a  monitor  within,  to  afford  him  all 
needful  information  of  the  provisions  of  the  code  which  he  is 
accused  of  violating. 

By  the  Courts  Beardslet,  J.  The  intent  to  cheat  and  de- 
fraud, and  the  falsity  of  the  pretences,  as  alleged  in  the  indict- 
ment, are  virtually  conceded,  for  they  are  not  denied  by  the  plea. 
And  the  acts  alleged  to  be  criminal  are  expressly  admitted  to 
have  been  done  and  committed  by  the  defendant  in  the  city  of 
New- York,  through  the  instrumentality  of  innocent  agents,  the 
defendant  at  that  time  being  in  the  state  of  Ohio.  No  question 
was  made  on  the  argument,  as  to  the  form  of  the  indictment  or 
the  plea ;  and  the  only  point  to  be  decided  is  whether  here  was 
an  offence  committed  by  the  defendant ''  within  the  boundaries 
of  this  state."  (2  R.  S.  697,  §  1.)  If  so,  he  may  be  tried  and 
punished  here ;  but  if  not,  he  is  entitled  to  an  acquittal,  however 
infamous  the  fraudulent  transaction  to  which  he  was  a  party 
may  have  been. 

The  crime  charged  in  this  indictment  is  a  statute  offence. 
Suydam,  Sage  &  Co.  were  induced  by  false  and  fraudulent  pre- 
tences to  sign  certain  written  instruments,  and  to  part  with  large 
sums  of  money.  The  fraud  may  have  originated  and  been  con- 
cocted elsewhere,  but  it  became  mature  and  took  effect  in  the 
city  of  New- York,  for  there  the  false  pretences  were  used  with 
success,  the  signatures  and  money  of  the  persons  defrauded  be- 
ing obtained  at  that  place.  The  crime  was  therefore  committed 
in  the  city  of  New- York  and  not  elsewhere.  (2  R,  S,  &77^  §  53 ; 
1  Chit,  Cr.  LaWj  iih  Amer.  ed.  191 ;  Rex  v.  Buttery,  mentioned 
hy  Chief  Justice  Abbott  in  The  King  v.  Burdett,  iB.^A.  95.) 
And  of  this  crime,  thus  committed  within  the  limits  of  this  state, 
taking  the  facts  charged  and  admitted  to  be  true,  the  d^fendaul^ 
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in  my  opinion,  was  plainly  guilty^  althongh  at  the  time  of  its 
perpetration  he  was  out  of  this  state  and  within  the  limits  of  the 
state  of  Ohio.  The  intent  to  cheat  was  his ;  the  fraudulent  con- 
trivance was  his ;  and  by  agents,  acting  within  this  state,  for 
him  and  under  his  authority  and  guidance,  themselves  innocent 
of  all  fraud,  were  the  false  pretences  used  and  the  crime  fully 
consummated.  He  and  he  alone  was  therefore  the  guilty  party. 
This  conclusion  is  certainly  sound  in  morals  and  reason,  and 
it  should  be  so  in  law.  The  immediate  actors  in  effecting  the 
fraud  were  entirely  guiltless:  they  were  but  instruments  in  the 
hands  of  the  defendant,  and  wholly  unconscious  of  the  part  they 
were  made  to  perform  in  his  guilty  plot.  A  great  fraud  was 
thus  perpetrated  in  this  state,  and  maimed  or  impotent  indeed 
must  our  law  be,  if  the  contriver  of  the  mischief,  by  whose  ef- 
forts alone  the  cheat  was  effected,  can  escape  punishment  on  thd 
ground  that  he  was  out  of  the  state  when  his  fraudulent  machi- 
nations were  concocted,  and  when  they  took  effect  within  it 

Personal  presence,  at  the  place  where  a  crime  is  perpetrated,  / 
is  not  indispensable  to  make  one  a  principal  offender  in  its  com-| 
mission.    Thus,  where  a  gun  is  fired  from  the  land  which  kills  I    |M/< 
a  man  at  sea,  the  offence  must  be  tried  by  the  admiralty  and  1 
not  by  the  common  law  courts ;  for  the  crime  is  committed  ; 
where  the  death  occurs,  and  not  at  the  place  from  whence  the 
cause  of  the  death  proceeds.    And  on  the  same  principle  an 
offence  committed  by  firing  a  shot  from  one  county  which  takes 
effect  in  another,  must  be  tried  in  the  latter,  for  there  the  crime 
was  committed.    (1  Chit,  Cr.  Law^  155,  191 ;   United  States 
V.  Davis,  2  Sum.  485.)    In  such  cases  the  offender  is  an  imme- 
diate actor  in  the  perpetration  of  the  crime,  although  not  per- 
sonally present  at  the  place  where  the  law  adjudges  it  to  be 
committed.    Ho  is  there,  however,  by  the  instrument  used  to 
eflfect  his  purpose,  and  which  the  law  holds  sufiicient  to  make 
him  personally  responsible  at  that  place  for  the  act  done  there. 

But  crimes  may  be  perpetrated  through  the  instrumentality  of 
living  agents  in  the  absence  of  the  principal,  and  our  law  books 
are  full  of  such  cases.  Where  poison  is  knowingly  sent  to  be 
administered  as  medicine,  by  attendants  who  are  ignorant  that 
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it  i^  pQison,  and  deaJth,eJas^es,thQ;perso^  who  thus, proca^^ 
poison  to  be  taken  is  guilty  of  murder,  ,  So  where  a  child  withes . 
out  discretion,  an  idiot  gr  a  ma4man»  is  induced  by ( ^  thiijd 
person  to  do  a  felonious  act,  the  instigator  alone  is  guiity|.^d. 
although  not  present  at  the  perpetratipu  of  the.crio^ei  heis  « 
principal  felon,    {^aster's  Cr^L.U9i  1  HaWs  P.C.  617;  1 
Ch.  C.  L.  191;  1  Cww.  Hofpk.P.  Q,92i  Reginq  y,  Micbwl,  , 
9  C.  4*  P.  356 ;  Commonwealih  v  HUlj  11  Mass.  136  j  S^ 
phen^  Cr.  L.  7, 141.)    This  is  on  the  comooon  law  priociipte, 
quifacii  per  cUium,  /acit  j^r  ^0,  which  accgrding  to  the  ^t^ 
Chief  Justice  Hospaer  of  Connecticut,  "  is  of  ijAiyersal  appUca* 
tiop,  both  in  criminal  and  civil  cases.'f    {Barkhaip^ted,  v.  ^Por 
sonSy  3  Conn.  8.).  In  misdemeanors  and  ia  civil  tran^ctipns^ 
the  remark  is  undoubtedly  correct^ as  it  a^so  is  in  felonies,  where. 
the  agent  is  himself  innpcent.    But, whei^  the  agent  is  a  guilty 
^/      I  actor  in  the  commission  of  the^. felony,,  the|  law  ma^kes  him  th(^ 
principal  offender,  and  the  one  by  wt^om  he  was  employed  or  , 
instigated,  is,  if  absent,  but  aii  accessory  before  the  fact.    WvS^ 
this  qualification,  what  was  said  by  the  late  learned  chief  justice 
is  believed  to  Ipe  strictly  correct 

That  such  is  the  rule  where  both  principal  and  agent,  at  tbe^ 
time  when  the  crime  was  perpetrated,  were  in  the  same  state^ 
although  in  different  counties,  was  not  denied  on  the  argument^ 
nor  doea  it  admit  of  a  question.  It  was  however  urged,,  that  the 
rule  was  otherwise  where  they  were  in  different  states  and  con^ 
sequently  under  the  immediate  authority  and  jurisdiction  of 
different  systems  of  law.  But  this  difference  in  matter  of  fact 
lays  no  foundation  for  a  difference  in  prin9iple.  We  were  not 
referred  to,  nor  have  I  found  an  adjudged  case,  or  the  dictum  pf 
an  dementary  writer,  which  gives  the  least  countenance  to  it^ 
On  the  contrary,  it  has  been  repeatedly  overruled  and  disreg.'vrded 
by  judicial  tribunals  of  the  most  exajted  cFiaracter  for  learning- 
and  wisdom. 

The  case  of  The  King  v.  Brisae  and  Scott^  (4  East^  164,)  19 
directly  in  point.  It  was  an  information  against  the  captain 
and  purser  of  a  Briti3h  man  of.  war,  fpr  a  conspiracy  to  chea^  the 
crown  by  means  of  fidse  youdiers.    The  trial  was  in  the  coAoiy 
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of  Middlesex,  and  it  appeared  that  ^  all  the  acts  in  which  either 
of  the  defendants  immediately  took  a  part  were  done  by  them 
either  on  the  high  seas  at  Brassa  Sound,  or  at  Lerwick  in  the 
Isle  of  Shetland.  The  only  acts  proved  to  be  done  in  Middle- 
sex, were  those  which  were  done  by  them  mediately^  through 
the  intervention  of  innocent  persons."  Upon  this  it  was  object- 
ed that  "  all  the  acts  of  the  defendants  themselves  which  consti- 
tuted the  offence  of  conspiracy  were  committed  out  of  the 
jurisdiction  of  the  common  law."  Grose,  J.  delivered  the  opin- 
ion of  the  court  on  this  point,  which  was  that  the  acts  done  by 
the  agents  of  the  defendants  in  Middlesex  were  their  acts  done 
in  that  county.  <'  I  say,"  said  he,  <'  it  was  (heir  acts,  done  by 
them  both ;  for  the  persons  who  innocently  delivered  the  vouch- 
ers were  mere  instruments  in  their  hands  for  that  purpose  ]  the 
crime  of  presenting  these  vouchers  was  exclusively  their  ovm, 
as  the  crime  of  administering  poison  through  the  medium  of  a 
person  ignorant  of  its  quality  would  be  the  crime  of  the  person 
procuring  it  to  be  administered." 

The  King  v.  Johnson,  (6  East^  583,  7  id.  65,)  was  deter- 
mined on  the  same  principle.    The  defendant  was  indicted  in 
Middlesex  in#England,  for  procuring  a  libel  to  be  published  in 
that  county,  he  being  when  it  was  procured  to  be  so  published 
and  at  the  time  of  its  publication,  as  well  as  when  he  wrote  it, 
in  Ireland.     But  although  the  defendant  had  personally  done 
nothing  in  Middlesex  or  in  England,  he  was  notwithstanding, 
held  to  be  liable  for  the  publication  in  that  county,  and  was 
accordingly  found  guilty  by  the  jury.    There  are  various  other 
cases  in  England  and  in  this  country,  determined  on  the  same 
principle.    {Res  v.  Munion,  1  Esp.  42  ;  Barkhamsted  v.  Par- 
sons  J  supra;  The  Commonwealth  v.  Gillkspie,  7  &  ^  R.  ATT^ 
478  /   United  States  v.  Davis,  supra  ;  The  case  of  George  v. 
Servey,  8  Amer.  Jurist,  69.)    And  to  the  same  effect  are  the 
views  of  the  late  Mr.  Justice  Cowen  as  expressed  in  Rathbun's 
case.     (21  Wend.  528  to  541 ;  see  also  Stark,  on  Crim.  PI  24.) 
And  the  principle  is  too  reasonable  and  just  of  itself,  and  too  well 
sustained  by  adjudged  cases,  to  admit,  in  my  judgment,  of  any 
serious  doubt. 
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This  in  no  sense  affirms  or  implies  an  extension  of  our  laws 
loeyond  the  territorial  limits  of  the  state.  The  defendant  may 
iiave  violated  the  law  of  Ohio  by  what  he  did  there,  but  with 
that  we  have  no  concern.  What  he  did  in  Ohio  was  not,  nor 
could  it  be,  an  infraction  of  our  law  or  a  crime  against  this  state. 
He  was  indicted  for  what  was  done  here,  and  done  by  himself. 

Erue,  the  defendant  was  not  personally  within  this  state,  but  he 
as  here  in  purpose  and  design,  and  acted  by  his  authorized 
jents.  Qui  facit  per  alium  facit  per  se.  The  agents  em- 
'  ployed  were  innocent,  and  he  alone  was  guilty.  An  offence 
was  thus  committed,  and  there  must  have  been  a  guilty  offender ; 
for  it  would  be  Somewhat  worse  than  absurd  to  hold  that  any 
act  could  be  a  crime  if  no  one  was  criminal.  Here  the  crime 
was  perpetrated  within  this  state,  and  over  that  our  courts  have 
an  undoubted  jurisdiction.  This  necessarily  gives  to  them  juri<*^ 
diction  over  the  criminal.     Crimen  irahit  personam. 

For  all  civil  purposes  a  person  out  of  this  state  may  act  by 
procuration  within  its  limits,  and  thus,  although  absent  at  the 
jtime.,  he  may  become  subject  to  the  state  law.  Rights  may  thus 
be  acquired  by  the  absent  party,  as  he  also  may  become  civilly 
liable  under  the  law  of  this  state,  for  what  is  done  here  by  his 
authorization  and  procurement.  The  individual  remedy,  in  such 
case,  is  perfecit ;  and  if  the  criminal  law  of  the  state  is  thus  viola- 
ted, why  should  not  the  absent  offender  be  responsible  criminally, 
when  afterwards  found  within  the  state? 
f  Cln  authorizing  another  to  act  for  him,  the  principal,  so  far 
vohmtarily  submits  himself  to  the  law  of  the  place  where  the 
authorized  act  is  to  be  performed.  This  is  confessedly  so  for 
all  civil  purposes.  If  an  act  thus  authorized  results  in  wrong 
to  an  individual,  his  right  to  redress  against  the  principal,  though 
absent,  is  undoubted.  As  to  the  person  injured,  the  local  law 
was  violated  by  the  absent  wrongdoer;  and  if  the  act  done  was 
also  a  violation  of  the  local  criminal  law,  is  the  author  and 
procurer  of  the  deed  guiltless?  Does  the  law  hold  him  to 
have  been  within  its  jurisdiction  so  &r  as  respects  the  civil 
remedy,  but  not  for  the  purpose  of  punishment?  I  see  no 
j;round  on  which  the  distinction  can  be  sustained«\  An  absent 


I 


UTICA,  JULY,  1846.  211 


TlwPedple «.  Aduaifl. 


party  procures  an  act  to  be  done  within  this  state,  and  so  far  as 
respects  criminal  or  civil  responsibility,  I  think  he  should  not 
be  allowed  to  say  he  is  not  amenable  to  the  law.  He  clearly 
would  be  so  if  the  act  had  been  done  by  himself  in  person  within 
the. limits  of  the  state,  and  it  is  precisely  the  same  if  done  by  an 
innocent  agent 

Upon  the  facts  conceded  by  the  plea  in  this  case,  no  one  can 
entertain  a  doubt  that  the  defendant  is  civilly  liable  to  Suydam, 
Sage  ic  Co.,  for  the  wrong  done  to  them.  But  upon  what  prin- 
ciple except  that  what  he  did  was  a  violation  of  the  law  of  thii^ 
stale?  What  was  done  by  the  agents  of  the  defendant  must  be 
deemed  his  act,  or  he  broke  no  law  of  this  state ;  and  if  our  law 
was  not  violated,  no  wrong  was  done  to  Suydam,  Sage  &  Co. 
But.  if  the  fraudulent  acts  done  in  New-York  are  to  be  deemed 
the  acts  of  the  defendant,  then  he  did  what  the  law  declares  to 
be  a  felony,  and  for  which  he  was  consequently  indictable.  I 
certainly  should  not  be  fov  holding  the  defendant  responsible  civ- 
illy, for  this  act,  if  be  ought  to  be  held  guiltless  of  any  crime. 
If  he  broke  the.  law  at  all,  he  did  so  for  all  puiposes,  criminal  as 
well  as  civil.  It  was  a  crime  against  the  state  as  well  as  a  wrong 
done  to  individuals,  and  the  perpetrator  should  be  held  respon- 
sible in  both  respects.  Civil  redress  for  this  violation  of  our  la\Kr 
would  ba  afforded  by  the  courts  of  Ohio,  as  well  as  of  New- 
York  :  but  the  criminal  law  of  a  state  can  be  enforced  only  by 
its  own  tribunals.  Thenoatters  pleaded  in  this  case  are,  in  my 
opinion,  no. answer  to  the- indictment.  Conceding  every  fact 
alleged  in  this  plea  to  be  true,  still  die  defendant  may  have  been 
guilty  of  the  crime  charged  against  him« 

The  judgment  should  therefore  be  reversed  and  judgment  ren* 
dered  for  the  people  on  the  demurrer. 

Judgment  accordingly. 
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Pablishing  in  this  state  an  account  of  a  lottery  to  be  drawn  in  another  state  oi 

conntry  is  indictable  under  the  statute,  (1  R,  S,  665,  §28,)  though  the  lottery  be 

lawful  in  the  place  where  it  is  drawn. 
If  it  appear  by  the  advertisement  set  forth  in  Aac  verba  that  the  lotteiy  was  made 

for  the  purpose  of  disposing  of  money  or  property,  the  indictment  will  be  sufficient, 

although  the  object  of  the  lottery  is  not  otherwise  ayerred. 

Error  to  the  New- York  general  sessions.  The  defendant 
was  indicted  for  a  violation  of  the  twenty-eighth  section  of  the 
article  of  the  revised  statutes  concerning  raffling  and  lotteries. 
Th)s  indictment  charged  that  the  defendant  on,  &c.  at  the  first 
ward  of  the  city  of  New- York,  with  force  and  arms,  &c.' "  did 
in  a  certain  newspaper  called  '  The  Wall-street  Reporter,'  print 
and  publish  an  account  of  a  certain  illegal  lottery,  stating  when 
the  same  was  to  be  drawn,  and  where  tickets  were  to  be  had, 
together  with  the  prizes  therein,  which  said  account  so  printed 
and  published  by  the  said  defendant  is  as  follows,  that  is  to 
say."  An  advertisement  respecting  the  "  Union  Lottery"  was 
then  set  out,  which  stated  that  it  was  to  be  decided  by  the  num- 
bers drawn  from  the  wheel  of  the  Alexandria  lottery,  class  No. 
3,  to  be  drawn  at  Alexandria,  D.  C.  The  scheme  was  then  set 
forth,  containing  a  statement  of  the  several  prizes  and  the 
amount  in  dollars  of  each,  and  the  manner  of  determining  what 
tickets  should  be  entitled  to  prizes,  and  concluded  with  the  infor- 
mation that  orders  should  be  addressed  to  G.  Mclntyre  &  Co. 
35  Wall-street,  New- York, — against  the  form  of  the  statute,  &c. 

The  defendant  appeared  in  person  and  demurred  to  the  indict 
ment,  and  the  district  attorney  joined  in  demurrer.  The  court 
below  gave  judgment  for  the  people. 


W 


C.  C  Egan,  for  the  defendant,  said  that  the  twenty-seventh 
section  {I  R.  S.  665,)  provided  that  no  person  unauthorized  by 
special  laws  should,  '^  within  this  state,"  open  or  set  on  foot  any 
lottery,  game  or  device  of  chance,  and  declares  that  the  parties 
offending  shall  be  guilty  of  a  misdemeanor.    The  twenty-eighth 
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section,  which  immediately  follows,  and  under  which  this  indict- 
ment was  found,  makes  it  a  misdemeanor  to  publish  an  account 
of  any  such  illegal  lottery.  Hence  (he  contended)  it  was  no 
offence  to  publish  an  account  of  a  lottery  to  be  drawn  out  of  this 
state.    The  provision  only  applies  to  lotteries  within  this  state. 

/  McKeon^  (district  attorney,)  for  the  people,  insisted  that  the 
terms  ^'  such  illegal  lottery,"  in  the  twenty-eighth  section,  meant 
simply  a  lottery  unauthorized  by  the  laws  of  this  state.  He 
cited  The  People  v.  Sturdevantj  (23  We?id.  418.) 

Per  Curiam.  This  case  cannot  be  distinguished  from  that 
which  has  been  referred  to.  Since  the  expiration  of  the  laws  au- 
thorizing lotteries,  they  are  "unlawful  and  common  and  public 
nuisances,"  so  far  as  there  may  be  attempts  to  carry  them  on  in 
this  state.  (1  B.  S.  665,  }  26.)  Conceding,  therefore,  that  this 
lottery  was  to  have  been  drawn  in  the  district  of  Columbia, 
and  that  it  may  have  been  authorized  by  the  laws  by  which 
that  district  is  governed,  its  tickets  cannot  legally  be  sold  or  be 
advertised  for  sale  in  this  state. 

There  is  a  formal  defect  in  this  indictment  in  the  omission  to 
allege  that  the  lottery  was  one  "  for  the  purpose  of  exposing, 
setting  to  sale,  or  disposing  of"  property  or  money,  according  to 
the  description  contained  in  the  twenty-seventh  section ;  but  the 
publication  is  set  forth,  and  from  that  it  appears  that  the  prizes 
consisted  in  sums  of  money.  Upon  the  ground,  therefore,  that 
argumentative  pleading  in  an  indictment  will  not  vitiate,  which 
was  settled  in  The  People  v.  Rynders^  (12  Wend.  425,)  the 
jadgment  of  the  court  below  was  correct. 

Judgment  affiimed* 


V 


\ 


\ 
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The  iotarest  of  a  tonant  under  a  demiae  from  a  mortgagor,  jnado  after  tbe  ezeoolion 
of  the  mortgage,  is  extingaiahed  by  a  forecloeare  and  sale.    Per  Jkwett,  J 

And  though  the  tenant  be  not  evicted,  if  he  attorn  to  the  purchaser,  the  right  of  th* 

lessor  to  the  future  rents  is  extinguishad.  '  Per  Jbwitt,  J. 
.  flo«if  the  tenant^  on  bemg  reqiissted  by  the  pusofaaser  to  Bttom,  yield  «p  tfa»posBco 
sion  of  the  premises,  it  is  equvalent  to  an  actual  evielaen  of  tbe  tenant^  and  will 
enable  him  to  defend  an  action  bcooght  by  the  lessor  for  rent  accniing  sabsequently. 

And  although  the  lessor  assign  the  lease  to  the  purchaser  and  consent  that  the  rent 
for  the  residue  of  the  term  be  paid  to  him,  the  tenant  may  notwithstanding  go  out 
of  possession  and  rafiise  to  pay  the  sabseqaeot  rents. 

Brror  from  the  New- York  comrnon  pleas.  Simers  .sn^ 
Saltus  in  the  court  below  in  coyenant,  for  the  non-payment  ot 
rent  dne  upon  a  demise  of  a  house  in  Gherry-street,  for  two  quar 
ters  ending  the  30th  of  April,  1641.  The  plaintiiS;  on  the  aSth 
February,  1840,  leased  the  premises  to  John  Shine  for  one  year, 
commencing'  on  the  first  day  of  May  ensuing,  for  $560  rent^  pay- 
able quarterly,  and  the  defendant  executed  an  agreement  at  the 
.  foot  of  the  lease  by  which,  as  Shine's  surety,  he  covenanted  that 
the  rent  should  be  duly  paid.  Plea,  mm  est  factum,  with  notice 
,  of  tbe  deftnce  disclosed  by  tbe  evidence. 

On  the  trial,  the  lease  and  covenant  were  read  in  evidence. 
The  defendant  proved  the  following  &cls :  The  plaintiff,  in 
the  year  1834,  had  mortgaged  the  premises  for  $3000  to  one 
Force,  and  the  money  being  due  and  unpaid  the  latter,  in  1838, 
filed  a  bill  of  foreclosure  in  chancery  against  the  plaintiff.    A 
decree  for  foreclosure  and  sale  was  entered  in  January,  1839,  by 
virtue  of  which  the  premises  were  sold  on  the  18th  day  of  Sep- 
tember, 1840,  to  one  P.  Gleason,  who  received  the  master's  deed 
on  the  15th  day  of  October  following.    Gleason  showed  his 
deed  to  Shine  and  desired  him  to  continue  in  possession  until 
the  end  of  the  year  and  pay  the  rent  to  him,  but  he  refused  to  do 
so,  unless  Gleason  would  agree  to  lease  him  the  premises  another 
year,  which  the  latter  declined.    Shine  left  the  premises  on  the 
last  of  October — the  end  of  the  second  quarter,  havins:  paid  rent 
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up  to  that  time^  and  offered  the  key  to  GUeason ;  but  se<«reral 
persons  to  whom  Shine  had  rented  separate  rooms  remained  in 
possession.  It  appeared  that  the  plaintiff  had  assigned  the  lease 
together  with  the  defendant's  covenant,  to  Gleason,  and  that  the 
plaintiff's  attorney  had  informed  the  defendant  before  he.  leftthe 
premises  that  the  plaintiff  and  Gleason  had  agreed  that  the  de- 
fendant might  remain  in.  possession  till  the  end  of  his  term  on 
paying  the  rent  to  Gleason*.  The  plaintiff's  counsel  insisted 
that  inasmuch  as  Shine  had  not  been  evicted  and  had  not  attorn- 
ed to  the  purchaser,  the  defendant  could  not  set  up  the  outstand- 
ing title  as  a  defence  to  the  action.  The  court  however  held 
that,  the  matters  proved  amounted  to  a  defence,  and  directed  the 
jury  to.  find  for  the  defendant  .There  was  a  verdict  and.  judg- 
ment for  the  defendant,  upon  which  the  plaintiff  brought  error. 

C.  O'Cbnor,  for  the  plaintiff,  in  error.,  1.  The  only  covenant 
implied  by  the  lease,  was  that  tbeJessee.shbuld  have  the  free  use 
and  enjoyment  of  the  premises  during  the  term.  There  was  no 
covenant  of  title.  {Spencer's  ease,  5  Coke,  16,  iih  Resolution, 
Ckh  LUt  384,  a,  BuOefs  note,  No.  332 ;  WoodfcdPs  Land,  ana 
Tenant,  311  \  Shep.  Touch.  160;  1  Saund.  322,  a,  note  2 ; 
Grannie  v,  Clark,  8  Cowen,  36.)  2.  The  covenant  for  quiet  en- 
joyment cannot  be  broken^  after  the  lessee  has  entered,  by  any 
thing  short  of  an  actual  eviction.  ( Waldron  v.  MoCarty,  3 
John.  471 ;  Van  Slydc  v.  Kimball,  8  id.  198 ;  Kerr  v.  Shaw, 
13  td.  236;  WhUbeck  Y.  Cook,  15  id  483;  Vibbard  v.  Jokn-^ 
^on,  19  id.  77,):  3.  A  lessee  cannot  show  that  the  estate  of  the 
lessor,  has  passed  from  him,  unless  he  has  attorned  to  the  alienee. 
(Evertsen  x.  Sawyer^  2  Wend.  507 ;  Balls  v.  Westtcood,  2 
Camp.  11 ;  Jones  v.  Clark,  20  John.  51.) 

/.  L.  Mason,  for  the  defendant  in  error.  1.  The  defendant 
W(i9  not  estopped  from  showing  that  the  estate  of  the  lessor  had 
expired  or  been  extinguished  subsequent  to  the  demise.  {Eng- 
land V.  Slade,  4  T.  JK.  682 ;  Blake  V;  Foster,  8  id.  487 ;  An- 
^rew  V,  Pearce,  4  Bos.  ^  Pull.  168 ;  Hill  v.  Saunders,  4  Barn. 
4*  Cress.  529 ;  Jackson  v.  Roxoland,  6  Wend.  666.)    2.  The 
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assignment  of  the  lease  and  covenant,  by  the  plaintiff  to  Gleason, 
did  not  revive  the  obligation  of  the  lessee  or  of  the  surety  which 
was  extinguished  by  the  determination  of  the  estate  of  tlie 
lessor. 

By  the  Court,  Jewett,  J.    I  entertain  no  doubt  but  that  tlie 
foreclosure  of  the  mortgage  and  the  sale  and  conveyance  of  the 
demised  premises,  under  the  decree,  extinguished  the  title  of  the 
plaintiff,  and  also  the  right  of  the  tenant  under  his  lease.    {Ker 
shaw  V.  Thompson,  4  John.  Ch.  Rep,  609 ;  2  R.  S.  191,  §  152.) 
The  more  important  question  is,  whether  the  defendant  can  set 
up  that  the  plaintiff's  title  had  expired  before  the  commence- 
ment of  the  period  during  which  the  rent  claimed  accrued,  with- 
out showing  an  actual  eviction.    It  is  conceded  that  if  Shine 
had  attorned  to  Gleason,  after  the  latter  had  received  the  master's 
deed,  that  would  have  extinguished  the  plaintiff's  claim  to  rent, 
and  such  is  undoubtedly  the  rule.    {Jones  v.  Clark,  20  John.  61.) 
Attornment  at  common  law  signified  only  the  consent  of  the 
tenant  to  the  grant  of  the  seignory,  whereby  he  agreed  to  become 
the  tenant  of  the  new  lord.    By  our  statute  it  is  declared  that 
the  attornment  of  a  tenant  to  a  stranger  shall  be  absolutely  void, 
and  shall  not  in  any  wise  affect  the  possession  of  his  landlord, 
unless  made  under  certain  circumstances,  and  among  others 
where  it  is  "pursuant  to,  or  in  consequence  of,  a  judgment  at 
law,  or  the  order  or  decree  of  a  court  of  equity."    {IRS. 
744,  §  3.)    The  reason  why  a  tenant  is  permitted  to  attorn  in 
such  a  case  is  plain.    The  party  becomes  entitled  by  such 
judgment  or  decree,  as  between  him  and  the  landlord,   to 
the  possession  of  the  premises.^    If  then  the  tenant  will  vol- 
untarily do  what  the  law  will  coerce  him  to  perform — ^yield 
up  the  possession  to  the  party  thus  entitled  to  it — it  cannot 
be  said  that  this  is  either  an  act  of  disloyalty  or  injurious  to  the 
just  rights  of  the  landlord.    The  rights  of  the  tenant  in  such 
case  require  that  he  should  be  allowed  to  do  so ;  for  if  he  refuse 
to  attorn  or  to  surrender,  be  would  at  once  subject  himself  to  an 
eviction,  and  to  the  payment  of  costs  for  a  contempt  of  the  court, 
whose  decree  he  shouM  refuse  to  comply  with,  or  to  an  action 


UTICA,  JULY,  1846,  '21? 


Simere  v.  Saltus. 


of  ejectment  by  the  purchaser.  The  right  of  Shine  to  the  pos- 
session of  the  premises  in  this  case,  as  well  as  the  right  of  the 
plaintiff  to  the  payment  of  future  rent,  was  put  an  end  to  by  the 
decree  of  the  court  of  chancery,  the  sale  and  conveyance  under 
it,  and  by  the  demand  made  by  Gleason  that  the  future  rents 
should  be  paid  to  him.  These  proceedings  were,  I  think,  tanta- 
mount to  an  actual  eviction.  The  tenant  had  a  right  so  to  re- 
gard them ;  and  if  he  was  unwilling  to  attorn  and  to  become  the 
tenant  of  Gleason,  he  ha^l  a  right  to  yield  up  the  premises  to 
him,  and  thereby  to  terminate  his  tenancy  and  the  obligation  to 
pay  the  plaintiff  the  rent  for  the  residue  of  the  term. 

It  was  insisted  on  the  argument  that  nothing  short  of  an  actual 
eviction  by  Gleason  would  amount  to  a  breach  of  the  plaintiff's 
covenant  of  quiet  enjoyment^or  bar  the  action  for  rent.  But  I 
think  it  is  enough  if  on  a  valid  claim  by  a  third  person  under 
title  paramount,  the  tenant  voluntarily  yield  up  or  abandon  the 
possession.  ( Gr^envauli  v.  Davis,  4  Hillj  643 ;  St.  John  v. 
Palmer,  5  id.  599.)  And  besides,  although  a  tenant  cannot 
dispute  the  title  of  his  landlord  so  long  as  it  remains  as  it  was 
at  the  time  the  tenancy  commenced,  yet  he  may  show  that  the 
title  under  which  he  entered  has  expired  or  has  been  extinguished. 
{Jackson  v.  Rowland,  6  Wend.  666.)  In  Hill  v.  Satinders,  (4 
Bam.  ^  Cress.  629,)  which  was  an  action  of  covenant  against 
a  lessee  for  the  non-payment  of  rent,  on  an  indenture  executed 
by  husband  and  wife  as  lessors,  where  the  reddendum  and  the 
covenant  was  to  pay  the  rent  to  the  lessors,  and  the  heirs  of  the 
wife,  and  the  action  was  brought  by  the  husband  to  recover  rent 
which  accrued  afler  the  death  of  the  wife,  a  plea  that  the  prem- 
ises were  the  lands  of  the  wife,  and  that  upon  her  death  the 
plaintiff's  estate  terminated,  and  the  heir  of  the  wife  became 
seized,  and  thereupon  threatened  to  evict  the  defendant  unless 
he  would  attorn  to  him,  upon  which  he  did  attorn,  was  held 
good.  Holroyd,  J.  said  :  "  It  seems  to  me  that  the  plea  discloses 
that  which  was  equivalent  to  an  entry  by  the  heir;  for  it  states 
that  the  heir  threatened  to  evict  the  defendant,  and  that  he  was 
obliged  to  attorn  in  order  to  prevent  it.  These  reasons  satisfy 
me  that  the  plea  in  question  is  in  substance  good  as  a  bar  to  the 
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action."  Littledale,  J.  remarkedi  ''  The  defendant  pleads  that 
the  wife  died  before  the  rent  sought  to  be  recovered  became  due, 
and  that  the  plaintiff's  interest  then  ceased.  It  also  shows  a 
claim  of  the  rent  by  the  heir,  which  is  tantamount  to  an  eviction 
by  hina,  and  that  the  defendant  was  not  estopped  from  showing 
that  the  interest  of  the  plaintiff  in  the  premises  bad  ceased." 

The  same  principles  were  regarded  as  sound  jn  Pope  v. 
Biggs,  (9  Bam,  ^  Cress,  245.)  It  was  debt  for  use  and  occu- 
pation. The  defendant  went  into  possession  under  a  demise 
made  after  the  lessor  hcid  executed  a  mortgage  of  the  premises. 
The  mortgagee  subsequently  gave  notice  to  the  defendant  that 
the  interest  was  in  arrear  and  required  him  to  pay  the  amount 
of  such  interest  out  of  the  rent,  and  similar  sums  out  of  future 
rents,  until  further  notice ;  and  that  in  default  of  such  payment| 
the  mortgagee  would  pursue  such  remedies  as  were  allowed  by 
law  for  recovering  the  same.  The  defendant  had  applied  the 
rent  in  the  manner  required.  The  plaintiff  contended  that  the 
defendant  could  not  avail  himself  of  any  of  these  paynients,  be- 
cause he  could  not  plead  that  the  mortgagor,  nil  hafiuit  in  tene- 
mentis,  and  consequently  could  not  deny  his  right  to  recover 
the  rent.  Bayley,  J.  said,  it  was  undoubtedly  a  well  established 
rule,  that  a  lessee  could  not  dispute  the  title  of  his  lessor,  at  the 
time  of  the  lease,  but  he  was  at  full  liberty  to  show  that  the 
lessor's  title  had  been  put  an  end  to.  Littledale,  J.  observed 
that  the  notice,  by  force  of  the  statute  of  Uh  Ann^  c  16,,  operated 
as  an  attornment  of  the  tenant,  and  that  when  the  lessee  attorns 
he  becomes  a  tenant  to  the  mortgagee ;  that  a  new  tenancy  is 
then  created  between  the  tenant  and  tlie  mortgagee ;  and  that 
all  those  who  come  in  under  the  mortgagor  are,  strictly  fspeak- 
jng,  trespassers.  He  said  that  in  ejectnient  the  plaintiff  might 
declare  on  the  demise  of  the  mortgagee,  and  the  accruing  rents 
being  in  the  nature  of  mesne  profits,  might  be  recovered  by  the 
mortgagee  from  the  day  when  he  gave  notice  of  the  mortgage 
to  the  tenant ;  and  that  if  the  mortgagee  might,  after  bringing 
an  ejectment,  recover  those  rents  in  an  action  for  mesne  profits, 
it  was  perfectly  clear  that  he  was  entitled  at  law  to  receive  them 
without  bringing  any  ejectment.    And  as  to  the  accruing  rents 
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lie  said,  there  had  been  in  that  case  that  which  was  equivalent 
to  an  eviction  by  title  paramount  before  those  rents  became  due, 
and  that,  he  added,  would  be  an  answer  to  any  action  for  rent 
by  the  mortgagor. 

It  is  true,  that  by  the  English  law  a  mortgagor  is  regarded  in 
the  nature  of  a  tenant  at  will,  in  the  strictest  sense,  and  has  no 
power  to  lease  the  mortgaged  premises ;  and  his  lessee  (but  not 
the  mortgagor)  would  be  liable  to  be  treated  by  the  mortgagee 
as  a  trespasser  or  disseisor,  or  lessee,  at  his  election.  {Powell  on 
Mort  209,  210 ;  4  Kenes  Com,  255,  157.)  But,  by  our  law 
the  mortgagee  is  considered  to  have  but  a  chattel  interest,  and 
the  freeh6ld  remains  in  the  mbrtgagor.  ( 'Wilson  v.  Troup^  2 
Conn,  195 ;  Hitchcock  v.  Harrington,  6  John.  290 ;  Runyan 
V.  MersereaUy  11  id^  634;  Coles  v.  Coles,  15  id.  319.)  And 
now,  by  2  R.  S.  312,  i  57,  no  action  of  ejectment  can  be  sus- 
tained by  a  mortgagee  for  the  recovery  of  the  possession  of  the 
mortgaged  premises ;  and  the  mortgagor  has  a  right  to  sell  or 
lease  subject  to  the  rights  of  the  mortgagee.  If  the  mortgagor, 
subsequent  to  the  mortgage,  lease  the  premises,  the  mortgagee 
cannot  distrain  or  sue  for  the  rent,  because  there  is  no  privity  of 
contract  or  of  estate,  between  the  mortgagee  and  tenant,  unless 
the  tenant  attorn  to  the  mortgagee  after  the  mortgage  has  become 
forfeited,  which  he  may  do.  (1  R.  S,  744,  §  3.)  He  then  be- 
comes his  tenant  and  is  answerable  to  him  for  the  rent.  {Jones 
V.  Clark,  supra  ;  Magill  v.  Hinsdale,  6  Conn.  464.) 

After  foreclosure  and  sale  of  the  mortgaged  premises,  in  pos- 
session of  a  lessee  of  a  mortgagor,  under  a  lease  subsequent  to 
the  mortgage,  the*lessee  is  considered  a  wrongdoer,  and  is  not  enti- 
tled to  notice  to  quit ;  and  against  him  an  action  of  trespass  will 
lie  by  the  purchaser  for  taking  and  carrying  away  the  crops. 
{Lane  v.  King,  8  Wend.  584.) 

After  Gleason  acquired  title  by  the  execution  of  the  master's 
deed,  he  could  have  sustained  an  action  of  ejectment  against 
Shine  unless  he  attorned  to  him  with  his  assent,  or  immediately 
abandoned  the  possession  of  the  premises  ;  aind  after  a  recoviBry 
Gleason  might  have  recovered  of  Shine  the  value  of  the  accru- 
ing rents  as  mesne  profits  from  tiie  day  his  title  became  vested. 
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Unless  the  law  allows  a  tenant,  thus  circumstanced,  to  abandon 
his  possession,  and  to  defend  himself  against  an  action  by  his 
lessor  for  the  subsequent  rent,  without  showing  actual  eviction, 
he  must  be  exposed  to  the  expense,  loss  and  vexation  which  ne- 
cessarily follow  an  action  of  ejectment  or  other  proceedings  to 
recover  the  possession  of  the  premises. 

It  is  argued  that  he  could  avoid  this  by  an  attornment  to  the 
purchaser.  But  this  could  not  be  done  unless  the  purchaser 
would  accept  it,  and  he  might  not  consent.  And  besides,  the 
tenant  might  have  a  choice  in  his  landlord,  and  be  unwilling  to 
become  the  tenant  to  the  purchaser.  Should  he  be  compelled  ? 
I  think  not.  Eviction  by  title  paramount  is  a  good  plea  to  an 
action  for  rent  accruing  after  such  eviction,  and  I  think  the  de- 
fence here  bears  a  strong  resemblance  to  such  plea.  What  has 
been  done  under  the  mortgage  executed  by  the  plaintiflF  in  this 
case  is,  in  my  opinion,  in  the  nature  of  and  equivalent  to  an 
eviction  by  title  paramount.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People  vs.  Hadden. 


Statutes  in  derogation  of  the  common  law  rales  of  evidence  should  be  so  construed, 
if  possible,  as  to  preserve  the  principles  deemed  essential  in  the  reception  of  testi- 
mony.   Per  BEAROsLBri  J. 

Accordingly,  held  that  depositions  taken  under  the  New-York  police  act  {Stat.  1844, 
p.  476,  §  11,)  are  not  admissible  generally,  but  only  under  certain  circumstances— 
the  words  de  bene  esse  used  in  the  act  importing  some  condition  to  be  first  com- 
plied with  by  the  party  offering  them. 

And  where  a  deposition  taken  under  that  act  was  offered  in  evidence  on  a  trial  with- 
out other  proof  than  that  it  had  been  regularly  taken,  held  that  it  was  inadmissible, 
and  that  the  party  offeringr  it  should  have  proved  that  the  deponent  was  not  then 
a  resident  of  the  city,  or,  if  he  was  such  resident,  that  his  attendance  could  not  be 
procured,  afler  proper  efforts  made  for  that  purpose. 

It  need  not,  however,  be  shewn  preliminarily  that  the  crime  was  committed  in  New- 
York  upon  a  non-resident,  but  it  is  sufficient  if  these  facts  appear  from  the  dcpo^ 
sitlon  itself.    Per  Beardsley,  J. 

The  declaration  of  the  deponent  as  to  his  residence  made  at  the  time  the  deTositicm 
was  taken,  is  not  admissible. 
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Where  a  pereon  is  seen  at  a  particular  plaoe,  the  presumption^  in  the  absenoe  of  all 
cyther  eridence,  is  that  he  resides  there. 

So  affidarit  is  necessary  to  obtain  an  order  for  the  ezamtnaUon  of  a  witness  under 
this  act  Such  order  on  the  part  of  the  prosecution  may  be  made  on  the  sugges- 
tion of  the  district  attorney.    Per  Bbardslkt,  J. 

Certiorari  to  the  New- York  general  sessions.  The  defen- 
dant was  indicted  for  grand  larceny  in  stealing  bank  notes,  the 
property  of  William  McChestney.  On  the  trial,  in  January, 
1845,  the  district  attorney  offered  in  evidence  the  deposition  of 
McChestney,  taken  de  bene  esse^  on  the  5th  day  of  December 
preceding,  under  the  eleventh  section  of  the  act/or  the  establish- 
ment and  regulation  of  the  police  of  the  city  of  New-  York. 
{Stat.  1844,  p.  476.)  The  defendant's  counsel  objected  that  the 
order  for  the  examination  was  made  on  an  insufficient  affidavit, 
and  also  that  it  should  be  first  proved  that  McC.  was  not  a  resi- 
dent of  the  city  and  county  of  New-York,  and  that  he  was  then 
absent  from  the  city.  The  district  attorney  then  called  as  a 
witness  an  assistant  in  his  office,  who  testified  that  he  attended 
upon  the  taking  of  the  deposition  ;  that  the  person  who  made  it 
was  the  same  who  made  the  complaint,  and  that  he  said  he 
lived  in  New- Jersey  and  wished  to  return  home,  and  that  after 
the  deposition  was  taken  he  left  the  recorder's  office,  saying  that 
he  was  sfoing  home  that  afternoon,  and  that  the  witness  supposed 
he  did  go  home,  and  that  he  had  not  since  seen  him,  and  was 
not  otherwise  acquainted  with  him.  The  deposition  was  taken 
in  the  presence  of  the  prisoner  and  his  counsel  pursuant  to  no- 
tice, and  the  recorder's  order  for  the  examination  was  made 
upon  an  affidavit  of  McChestney  setting  forth  that  ho  resided  in 
New- Jersey.  The  defendant's  counsel  persisted  in  the  objection 
and  insisted  that  the  evidence  was  insufficient,  but  the  court 
being  of  a  different  opinion,  permitted  the  deposition  to  be 
read,  and  the  defendant  was  convicted.  A  bill  of  exceptions 
was  taken. 

A.  Nash,  for  the  defendant. 

/  ytcKeon,  for  the  people^ 
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J5y  the  Couri^  Beardsley,  J.  The  first  objection  to  the  de» 
pooition  of  McChestney  as  evidence,  was  that  the  order  for  his 
examination  was  made  upon  an  insulSicient  affidavit.  The  sec^ 
tion  of  the  statute  under  which  this  examination  was  had,  is 
exceedingly  imperfect  in  its  details,  and  certainly  leaves  room 
for  much  doubt  as  to  what  was  really  intended  by  the  legisla.- 
ture.  But  the  entire  provision,  upon  the  most  restricted  cop-, 
struction  of  which  it  is  susceptible,  is  in  derogation  of  the  . 
common  law  rules  of  evidence,  and  should  not,  by  mere  con- 
struction upon  equivocal  words  and  phrases,  be  made  to  subvert 
principles  which  are  deemed  to  be  of  vital  importance  for  the 
security  of  life  and  liberty.  If  the  terms  used  manifestly  and 
necessarily  call  for  such  an  interpretation,  it  is  our  duty  to  give 
effect  to  them  in  that  sense ;  but  if  they  do  not  absolutely  demand 
it,  I  think  we  should  give  a  more  reasonable  construction  to  the., 
language  of  the  legislature. 

The  statute  is  special  not  general  in  its  provisions.  It  does 
not  authorize  the  examination  in  all  cases,  but  only  under  par- 
ticular circumstances.  {Laws  1844,  p.  476,  §  11.)  1.  The  of- 
fence must  have  been  committed  within  the  city  and  county  of 
New- York.  2.  It  must  have  been  committed  on  the  person  of 
a  non-resident  of  said  city  and  county,  or  by  taking  or  receiving 
from  him,  money  or  property,  and  while  he  was  in  said  city 
and  county.  3.  Under  such  circumstances  the  testimony  "of 
all  witnesses  in  the  matter  being  in  but  not  residing  in  said  city 
and  county,"  may  be  taken  out  of  court,  on  application  made  for 
that  purpose  by  the  district  attorney. 

But  this  testimony  is  not  to  be  used  under  all  circumstances  ; 
on  the  contrary,  according  to  the  words  of  the  enactment,  it  is 
to  be  taken  "  rfe  bene  esseJ^  These  words  plainly  point  to  some 
conciition :  some  particular  state  of  things  which,  when  they 
exist,  will  permit  the  use  of  said  testimony ;  and  they  as  plainly 
imply  that  without  the  existence  of  this  particular  stale  of  things 
the  evidence  cannot  be  received.  The  difficulty  in  this  part 
of  the  case  is,  to  determine  what  conjuncture  of  circumstances 
will  satisfy  the  statute  and  authorize  testimony  thus  taken  to  be 
re<'id  in  evidence. 
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Assuming  that  a  proper  case  exists  for  taking  the  testimony 
of  a  witness,  I  think  it  may  be  taken  under  this  enactment  with- 
out any  preliminary  proof  being  furnished  to  the  officer.  On 
mere  suggestion  from  the  district  attorney  that  the  case  is  such 
as  the  statute  contemplates,  it  seems  to  me  an  order  for  the  ex- 
amination may  be  regularly  made.  Due  notice  being  given, 
and  the  examination  properly  conducted,  the  testimony  will  be 
taken  regularly,  although  no  preliminary  proof  had  been  made 
before  the  officer.  This  is  my  view  of  the  statute,  although  it 
is  unnecessary  to  decide  the  point  in  this  case,  for  the  affidavit 
on  which  the  recorder  proceeded  to  make  the  order  for  an  ex- 
amination of  this  witness,  was  undoubtedly  sufficient  for  the 
purpose,  even  if  the  statute  requires  that  proof  should  be  made 
as  a  foundation  for  the  order. 

But  the  testimony,  although  taken  in  a  proper  case,  and  in  a 
regular  manner,  is  still  not  taken  absolutely,  but  de  bene  esse  ; 
and  cannot  be  used  as  a  matter  of  course  before  the  grand  jury 
or  on  the  trial  of  the  accused.  The  public  prosecutor  ofiers  ev- 
idence which  the  common  law  will  not  permit  to  be  received, 
but  which  it  denounces  as  wholly  inadmissible.  It  is  offered 
under  the  authority  of  a  statute,  the  party  by  whom  it  is  offered 
must  therefore  show,  not  only  that  the  manner  in  which  the  tes- 
timony was  taken  was  formally  correct,  but  that  such  circum- 
stances exist  at  the  time  when  the  testimony  is  offered  to 
be  used,  as  authorize  its  reception  as  evidence.  The  doubt 
is,  what  circumstances  are  required  for  this  purpose  by  this 
statute. 

In  other  acts  of  a  similar  description,  special  provisions  may 
be  found,  declaring  when,  and  under  what  circumstances,  evi- 
dence thus  taken  may  be  used.  Such  probably  is  the  case  in 
all  other  enactments  of  this  character.  (2  R,  S.  391,  art.  1 ; 
id.  398,  art  6 ;  1  Laws  U.  S.  hy  Story,  64,  ike  Judiciary  act  Oj 
1789,  §  30 ;  1  Greenl  Ev.  2d  ed.  p,  390  to  394.)  But  the  enact- 
ment now  in  hand  is  an  exception  to  this  rule :  a  rule  of  propri- 
ety and  of  almost  absolute  necessity,  for  without  a  legislative 
provision  on  the  subject,  how  shall  the  court  know  under  what 
circumstances  the  lawmakers  intended  this  description  of  testi- 
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mony  should  be  received?  By  the  statute,  the  testimony  is  to 
be  taken  de  bene  esse^  not  absolutely.  It  is  not  to  be  received 
as  of  course,  but  on  showing  circumstances  which  authorize  its 
reception.  Suppose  the  witness  to  be  present  at  the  trial,  no 
one,  I  presume,  would  attempt  to  maintain  that  his  deposition 
could  be  read  as  evidence.  The  legislature  certainly  did  not 
mean  so  absurd  and  so  monstrous  a  perversion  of  justice  and 
good  sense  as  this  would  be.  The  party  who  seeks  to  use  such 
evidence  must  show  the  circumstances  which  make  it  admissi- 
ble :  the  burthen  is  on  him,  and  until  these  circumstances  are 
shown,  the  testimony  must  clearly  be  rejected. 

I  shall  not  undertake  to  point  put  what  circumstances  may 
make  such  evidence  admissible  in  all  cases.  In  dealing  with 
such  a  piece  of  legislation  as  this  section  is,  it  seems  to  me  quite 
enough  to  determine  the  particular  case  in  judgment,  withouf 
attempting  any  thing  like  a  more  extended  interpretation  of  the 
enactment.  And  in  analogy  to  all  other  statutes  of  this  genera) 
character,  and  having  a  similar  object  in  view,  I  think  the  pub- 
lic prosecutor  is  at  the  very  least,  bound,  under  this  statute,  to 
show  that  the  witness  could  not  be  obtained  on  a  subpoena 
issued  to  the  city  and  county  of  New- York.  It  was  at  least 
incumbdnt  on  the  district  attorney  to  show  that  the  witness  was 
a  non-resident  of  the  city  and  county  of  New- York,  or  that  after 
due  efforts  made  his  attendance  could  not  be  obtained,  although 
he  was  a  resident  within  such  city  and  county.  The  fact  of 
such  non-residence  is  necessary  to  authorize  an  examination  of 
the  witness  de  bene  esse,  and  unless  he  remains  such  non-resi- 
dent down  to  the  time  when  his  testimony  is  to  be  used,  or  his 
attendance,  for  some  other  reason,  cannot  be  obtained,  I  think 
the  deposition  should  in  no  case  be  received.  The  words  de 
bene  esse,  must  at  least  imply  so  much,  and  in  reason  should 
not  have  a  more  restricted  meaning.  They  may  imply  much 
more,  but  this  is  enough  to  dispose  of  the  present  case. 

I  agree  that  the  public  prosecutor  need  not  prove,  prelimina- 
rily, that  the  crime  was  committed  in  New- York  and  upon  a 
non-resident  of  the  city  and  county.  These  may  be  shown  by 
the  deposition  itself.     But  that  cannot  be  read  until  it  is  first 
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shown  that  it  was  taken  on  an  order  and  notice,  duly  served  as 
the  statute  requires,  and  also  that  the  witness  continues  to  be  a 
non-resident  of  said  city  and  county,  or  that  it  is  impracticable 
to  obtain  his  personal  attendance.  I  do  not  see  but  what  this 
tsstimony  was  taken  correctly,  in  matter  of  form.  So  far  the 
objections  made  to  it  were  properly  overruled.  But  no  compe- 
tent evidence  was  furnished  ta  show  that  the  witness  lived  in 
New- Jersey,  or  that  he  was  a  non-resident  of  the  city  and  county 
of  New- York.  His  own  naked  declaration  on  that  subject 
proved  nothing,  and  should  not  have  been  heard,  to  lay  a  foun- 
dation for  the  reception  of  this  evidence.  The  right  to  cross- 
examine  a  witness  before  the  jury,  and  to  have  him  testify  in 
their  presence  and  hearing,  is  too  obviously  reasonable  of  itself, 
to  allow  it  to  be  frittered  away  lightly.  Had  it  appeared,  as  it 
did  in  Guyon  v.  Lewis,  (7  Wend,  26,)  that  the  witness  was  a 
journeyman  mechanic,  without  a  home  and  seeking  employ- 
ment, these  facts,  with  his  declaration  that  he  was  going  to 
another  stale,  might  have  been  sufficient  to  establish  his  non- 
residence  in  this  state,  and  on  that  ground  let  in  his  deposition 
taken  de  hens  esse.  But  here  the  witness  was  u  strano^er  to 
those  who  spoke  of  what  he  said.  Indeed,  there  was  nothing 
but  his  declaration  made  in  the  city  of  New- York  to  show 
that  he  resided  elsewhere.  It  is  to  be  presumed  his  residence 
was  where  he  then  was,  and  whoever  asserts  otherwise,  is 
bound  to  prove  it.  As  there  was  no  competent  evidence  of 
the  non-residence  of  the  witness,  or  that  his  attendance  could 
not  have  been  secured  by  ordinary  and  reasonable  diligence, 
the  deposition  should  have  been  rejected. 

New  trial  ordered. 
YoL.  UI.*  29 


226  CASES  IN  THE  SUPREME  COURT. 


Griffith  V.  Wells. 


Griffith  vs.  Wells. 

Where  a  statute  inflicts  a  penalty  for  doing  an  act,  sach  act  is  UDlawfol,  though  nst 
in  terms  prohibited  or  declared  to  be  illegal. 

Where,  however,  a  statute  for  the  solo  purpose  of  revenue,  requires  a  license  for  car- 
rying on  a  particular  trade,  and  inflicts  a  penalty  to  secure  the  payment  of  the 
license  money,  a  sale  without  a  license  in  the  course  of  that  business  would,  it 
seems,  be  valid.    Per  Bronson,  C.  J. 

But  if  the  statute  has  in  view  the  protection  of  the  public  health  or  morals,  or  the 
prevention  of  frauds  by  the  seller,  though. it  go  no  further  than  to  inflict  a  penalty, 
a  contract  In  vicilation  of  the  statute  is  void. 

Th^  excise  law  of  this  state  is  not  a  mere  revenue  act,  but  is  intended  as  a  protection 
agrainst  the  consequences  of  an  unlimited  traffic  in  strong  liquor. 

Accordingly,  held  that  one  who  sells  liquor  wiUiout  a  license,  in  violation  of  the 
excise. law,  cannot,recov:er  against  the  purchaser. 

Error  to  Oneida  C.  P.  Griffith  sued  Wells  before  a  justice 
of  the  peace  in  December,  1843,  and  declared  in  assumpsit  for 
two  half  gallons  of  whiskey  and  two  glasses  of  beer,  sold  and 
delivered  to  the  defendant,  of  thje  value  of  three  shillings  and 
six  pence.  The  plaintiff,  who  was  a  grocer,  proved  his  declara- 
tion^ The  defence,  was,  that  the  plaintiff  sold  the  liquor  without 
having  a  license  to  sell  spirituous  liquors.  The  justice  gave 
judgment  for  the  plaintiff  for  44  cents  damages,  besides  costs. 
On  certiorari,  the  C.  P.  reversed  the  judgment,  on  the  ground 
that  the  plaintiff  did  not  show  a  license  to  sell  spirituous  liquors. 
The  plaintiff  brings  erron 

/  Benedict,  for  the  plaintiff  in  error,  cited  11  EcLst,  180; 
Comyn  on  Cont.  217,  ed.  of  1835 ;  10  B.  ^  C.  95 ;  1  JR.  jR 
.680,  §  15. 

&  H.  Stafford,  for  the  defendant  in  error,  cited  Chitty  Cont 
419,  .694,  ed,  of  '42 ;  14  Mass.  322 ;  15  id.  35 ;  17  id.  258 ;  14 
Jokn.  H& ;  19  Wend.  361. 

Bif  the  Court,  Bronson,  Ch.  J.  Our  excise  law  does  not,  in 
;terms,  prpli.S)it  the  sale  of  strong  or  spirituous  liquors  without  a 
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liceDse,  nor  declare  the  act  illegal ;  but  only  inflicts  a  penalty  upon 
the  ofiender.  (2  R.  S.  680,  §§  15,  16.)  From  this  it  is  argued, 
that  although  the  seller  without  a  license  incurs  a  penalty,  the  eon- 
tract  of  sale  is  valid,  and  may  be  enforced  by  action.  But  it 
was  laid  down  long  ago,  that  '<  where  a  statute  inflicts  a  penalty 
for  doing  an  act,  though  the  act  be  not  prohibited,  yet  the  thing 
is  unlawful ;  for  it  cannot  be  intended  that  a  statute  would  in* 
flict  a  penalty  for  a  lawful  act.*'  {Bartleit  v.  Viner,  Skin.  323.) 
In  the  report  of  the  same  case  in  CariheiVj  (p.  252,)  Ilolt,  Ch. 
J.  said,  '^a  penalty  implies  a  prohibition,  (hough  there  are  no 
prohibitory  words  in  the  statute."  Although  this  was  but  a 
dictum,  the  doctrine  has  been  fully  approved.  (De  Begnis  v. 
Armistead,  10  Bing.  107 ;  Faster  v.  Taylor,  3  Nev.  ^  Man. 
244 ;  5  iB.  4*  Ad.  887,  S.  C.  by  the  name  of  Foster ;  Cope  v. 
Rowlands,  2M.(^W.  149  ;  Mitchell  v.  Smith,  1  Bin.  110;  4 
Dall.  269,  S.  C. ;  Leidenbender  v.  Charles,  4  Serg.  ^  Rawle, 
159,  per  Tilghman,  Ch.  J. ;  Springfield  Bank  v.  Merrick,  14 
Mass.  322.)  When  a  license  to  carry  on  a  particular  trade  is 
required  for  the  sole  purpose  of  raising  revenue,  and  the  statute 
only  inflicts  a  penalty  by  way  of  securing  payment  of  the 
license  money,  it  may  be  that  a  sale  without  a  license  would 
be  valid.  {Johnson  v.  Hudson,  11  East,  180;  Brown  v. 
Duncan,  10  Bam.  ^  Cress.  93 ;  Chitty  on  Cont.  419,  697,  ed. 
of  1842.)  But  if  the  statute  looks  beyond  the  question  of 
revenue,  and  has  in  view  the  protection  of  the  public  health  or 
morals,  or  the  prevention  of  frauds  by  the  seller,  then,  though 
there  be  nothing  but  a  penalty,  a  contract  which  infringes  the 
statute  cannot  be  supported.  {Law  v.  Hodgson,  2  Camp.  147 ; 
Brown  v.  Duncan,  10  B.  ^  C.  93 ;  Foster  v.  Taylor,  3  Nev. 
4-  Man.  244 ;  5  B.  ^  Ad.  887,  &  C. ;  Little  v.  Poole,  9  B.  (^ 
C.  192;  Tyson  v.  Thomas,  McClel.^*  Younge,  119;  Wheeler 
V.  Russell,  17  Mass.  258;  Bensley  v.  Bignold,5  B.  ^  Aid. 
335  ;  Druryv.  Defontaine,  1  Taunt.  136, per  Mansfield,  Ch.  J.; 
Cope  V.  Rowlands,  2  Af.  ^  W^.  149 ;  Houston  v.  Mills,  1  Moor 
dy  ^  Rob.  325 )  Now  I  think  it  quite  clear,  that  in  the  enact- 
ment of  our  excise  law  the  legislature  looked  beyond  the  mere 
question  of  revenue,  and  intended  to  prevent  some  of  the  evils 
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which  are  so  likely  to  flow  from  the  traffic  in  spirituous  liquoni. 
If  revenue  alone  had  been  the  object,  licenses  would  have  been 
allowed  indiscriminately  to  all.  But  the  statute  forbids  a  license 
to  any  one,  whether  tavern-keeper  or  grocer,  who  is  not  of  good 
moral  character ;  and  he  must  moreover  give  bond,  with  sure- 
ties, that  his  house  or  grocery  shall  not  become  disorderly. 
(§§  6,  7,  13.)  These  regulations  were  evidently  intended  to  pro- 
tect the  public,  in  some  degree,  against  the  consequences  which 
might  be  expected  to  follow  from  allowing  all  persons,  at  their 
pleasure,  to  deal  in  strong  liquors.  And  although  the  statute 
only  inflicts  a  penalty  for  selling  without  a  license,  the  contract 
is  illegal,  and  no  action  will  lie  to  enforce  it.  The  justice  was 
wrong ;  and  his  judgment  has  been  properly  reversed  by  the 
common  pleas. 

Judgment  affirmed. 


Kellogg  &  Kellogg  vs.  Church. 

A  certiorari  Ilea  from  thu  court  to  review  a  jadgment  of  a  justice  of  the  peace,  ia 
cases  where  the  statute  authorizes  the  same  writ  to  he  issued  from  the  commoD 
pleas. 

Common  law  certiorari  to  a  justice  of  the  peace  to  review 
a  judgment  rendered  by  him  in  favor  of  Church  against  the 
plaintifis  in  error.  It  appeared  by  the  justice's  return,  that  the 
suit  was  commenced  by  attachment  issued  at  the  instance  of 
Church,  on  the  allegation  that  the  defendants  had  departed  firom 
the  county  with  intent  to  defraud  their  creditors ;  and  that  the 
recovery  was  for  $46,61,  on  an  ex  parte  trial,  the  defendants  not 
appearing  or  pleading.  The  affidavit  upon  which  the  attach- 
ment was  issued,  which  was  set  forth  in  the  return,  was  clearly 
defective  upon  grounds  repeatedly  adjudged  by  the  court 
Hence  so  much  only  of  the  case  is  reported  as  relates  to  the 
form  in  which  the  question  was  presented. 
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B.  P.  Chapman^  for  the  plaintifls  in  error. 

C  Suffer,  for  the  defendant  in  error. 

By  the  Courts  Bearpslet,  J.  It  is  objected  that  the  plain* 
tiffs  in  error  have  mistaken  their  remedy ;  that  tliey  should  have 
carried  the  case  to  the  court  of  common  pleas  of  the  county 
where  the  judgment  was  rendered,  and  not  to  this  court.  That 
course  certainly  might  have  been  taken ;  (2  JR.  S,  265,  §  170,) 
but  the  legislature  did  not,  by  merely  providing  a  new  remedy, 
deprive  this  court  of  a  well  known  branch  of  its  common  law 
jurisdiction.(a)  The  affidavit  on  which  the  attachment  was 
issued  being  defective,  the  judgment  must  be  reversed. 

Judgment  reversed. 

(a)  la  Comttock  y.  Porter,  (5  Wend,  98,)  it  is  laid  that  a  eeriiorari  will  lio  to 
this  court  upon  a  justice's  judgment,  in  a  case  where  the  statute  gives  a  remedy  by 
appeal  to  the  common  pleas,  and  the  same  remark  is  repeated  in  Wood  ▼.  Randall, 
(5  Hill,  264,  269.)  In  the  principal  case  the  resort  to  the  common  pleas  was  by 
certiararu  It  seems  therefore  that  in  either  case  a  certiorari  to  this  court  will  lie. 
See  also  £v  parte  Heath,  (3  HiU,  42, 52,)  and  The  PeopU  y.  Covert,  (1  HiU,  674.) 
It  is  presumed,  however,  that  in  this  class  of  cases  the  writ  would  not  be  allowed, 
except  onder  special  circumstances,  as  was  said  by  Marcy,  J.  in  Comstock  y.  Porter, 


CuRRiN  and  wife  vs.  Finn. 

The  several  statutes  enabling  aliens  to  take  and  hold  real  estate,  which  were  passed 
prior  to  the  2l8t  day  of  April,  1825,  were  so  far  modified  by  the  act  passed  on  that 
day,  {Stat,  1825,  p.  427,)  that  no  alien  could  subsequently  takeUnd  by  purchase, 
without  complying  with  the  provisions  of  that  act 

Accordingly  held  that  an  alien  widow,  whose  husband,  being  a  citizen,  purchased 
lands  during  their  coverture  in  1833,  and  died  in  1S38,  was  not  entitled  to  dower 
within  the  principle  of  SutUff  v.  Forgey,  (1  Cowen,  89.) 

Ejectment,  for  dower,  tried  at  the  New- York  circuit  in  Jan- 
uary, 1844,  before  Kent,  late  C.  Judge.    The  plaintiff,  Mary 
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Eliza  Currin,  was  formerly  the  wife  of  James  Kekigan,  to  whom 
she  was  married  in  the  year  1818,  and  who  died  leaving  her  his 
widow  in  April,  1838.  She  afterwards  married  John  Currin, 
the  other  plaintiff.  The  plaintiffs  proved  these  facts,  and  that 
the  defendant  conveyed  the  premises  in- which  dower  was  claim- 
ed to  James  Kerrigan,  on  the  14th  day  of  December,  1883,  and 
that  a  demand  of  dower  had  been  made,  and  rested.  The  de- 
fendant gave  evidence  to  shew  that  Mary  Eliza  was  an  alien 
born  in  Ireland,  and  that  she  came  to  the  United  States  While 
an  infant  with  her  parents,  in  the  year  1801.  The  plaintiffs,  on 
the  other  hand,  alleged  that  she  was  born  in  this  state,  and  gave 
some  evidence  to  that  effect.  The  judge  charged  the  jury  that 
if  the  plaintiff  was  an  alien,  she  was  not  entitled  to  dower,  and 
the  plaintiffs'  counsel  excepted.  The  jury  found  for  the  de- 
fendant. 

S.  B.  H.  Judak  ^  A.  L.  Jordan,  for  the  plaintiffs,  insisted 
that  when  the.premises  in  question  were  conveyed  to  Kerrigan, 
the  former  husband  of  Mary  Eliza,  she,  being  at  that  time  the 
wife  of  Kerrigan,  and  being  enabled,  notwithstanding  her  alien- 
age, to  take  and  hold  real  estate  by  purchase,  by  the  statutes  of 
1802  and  1808,  (2  iJ.  L.  642,  §  1 ;  id.  543,  §  1,)  by  virtue  of  that 
conveyance,  took  a  right  to  dower  at  the  same  time  that  her 
husband  acquired  an  estate  in  fee,  according  to  the  rule  estab- 
lished in  Sviliff  V.  Forget/,  (1  Cowen,  89,)  and  the  same  case 
in  error,  (5  Cowen,  713.) 

/.  T.  Brady,  for  the  defendant,  insisted  that  the  statutes  refer- 
red to  ceased  to  have  any  effect  after  the  enactment  of  the  act 
"  to  enable  resident  aliens  to  take  and  hold  real  estate,"  ]>assed  in 
1825.  {Stat  p.  427.)  By  the  last  proviso  of  the  first  section 
of  that  act,  no  alien  could  take  or  hold  real  estate  by  descent  or 
purchase  previously  to  his  having  made  the  affidavit  mentioned 
in  that  section. 

Bp  the  Court,  Jewett,  J.  At  the  common  law,  a  feme  co- 
vert, being  an  alien,  was  not  entitled  to  be  endowed,  nor  could 
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she  inherit.  {Co.  Litt.  31, 6. ;  Ketly  v.  Harrisotiy  2  John.  Cas, 
29;  Davis  y.  Darrow,  12  Weiid.GB.)  The  statute  allowing 
dower  to  the  resident  widow  of  an  alien  husband,  (1  /?.  S,  740, 
§-2,)  has,  of  course,  no  application  where,  as  in  this  case,  the 
husband  was  a  citizen  and  the  widow  an  alien. 

But  it  is  claimed  on  the  part  of  the  plaintiffs,  that  Mrs.  Cilrrin, 
although  an  alien,  is  entitled  to  dower  in  the  lands  of  which  her 
former  husband  died  seized,  as  a  purchaser,  within  the  equity 
of  the  provisions  of  the  acts  of  1802,  and  1808,  enabling  aliens 
to  purchase  and  hold  real  estate,  she  having  come  into  this 
state  to  reside  prior  to  the  passage  of  those  acts.  (2  R.  L,  542, 
543.)  She,  however,  cannot  derive  any  benefit  from  these 
acts.  Her  husband  puichaised  the  premises  in  1833,  before 
which  time  the  legislature  had  passed  the  act  of  April,  21, 1825, 
{Stat  p.  427,)  which  provides,  that  no  alien  shall  be  capable  of 
taking  or  holding  lands  or  real  estate  unless  he  shall  have  made 
and  filed  with  the  secretary  of  state,  a  deposition,  showing  that 
be  has  taken  the  incipient  steps  to  be  naturalized  pursuant  to 
the  laws  of  the  United  States.  The  provisions  of  that  act  were 
substantially  re-enacted  by  the  revised  statutes.  (1  R,  S.  720, 
}{  16, 16.)  In  1830,  the  legblature  extended  the  benefits  of  that 
provision  to  aliens  who  had  theretofore  purchased  lands,  provi- 
ded they  filed  a  deposition  in  one  year ;  and  that  period-was 
subsequently  extended  by  ^veral  subsequent  acts.  (3  R,  S. 
227,  229.) 

There  is  no  evidence  that  lilrs.  Currin  has  at  any  time  taken 
any  steps  for  procuring  her  own  naturalization,  or  made  the 
deposition  referred  to.  She  could  not,  therefofe,  take  as  a  pur- 
chaser by  means  of  the  conveyance  to  her  husband,  under  any 
sound  construction  of  the  statutes  on  that  subject.  The  remark 
of  the  late  Mr.  Justice  Cowen,  in  Connolly  v.  /Smith,  (21  Wend, 
62,)  I  think  i^  well  sustained  by  the  adjudications  oh  this  ques- 
tion, that  "  the  course  of  legislation  has  been  such,  that  while  it 
has  conferred  a  right  of  dower  on  the  resident  alien  widow  of 
an  alien  purchaser,  it  has  denied  the  same  right  to  an  alien 
1-idow  of  either  a  natural  born  or  naturalized  citizen,  unless  she 
Ble  the  proper  deposition     We  do  not  deny  her  right,  because 


232  CASES  m  the  supreme  court. 


Gardner  v.  Heartt 


the  husband  was  incapable  of  taking ;  but  the  wife  must  acquire 
a  capacity  of  her  own."  Her  capacity  does  not  follow  that  of 
her  husband.  No  deposition  having  been  filed,  she  had  no  ca- 
pacity to  take.  I  think  that  these  principles  are  well  settled  by 
the  cases.  {Sutliff  v.  Forgey,  1  Cowen^  89,  affirmed  on  error, 
5  Cowen,  713 ;  Mick  v.  Mick,  10  Wend,  379 ;  Priest  v.  Cumr 
mings,  in  error,  20  id.  338 ;  Connolly  v.  Smith,  supra,) 

New  trial  denied. 


Gardner  vs.  Heartt. 


A  mortgago  is  a  lien  upon,  and  not  a  title  in  or  to,  the  land.    Per  Bbardsuet,  J. 

No  action  will  lie  by  the  holder  of  a  mortgage  against  another  for  negligently  injur- 
ing the  mortgaged  premises,  by  which  the  plaintiff  has  lost  his  security. 

But  an  action  on  the  case  will  lie  against  one  who,  with  intent  to  defraud  the  plain* 
tifff  has  destroyed  or  injured  the  value  of  premises  upon  which  he  has  a  lien  by 
mortgage  or  judgment    Per  BsAaDSLEr,  J. 

The  declaration  for  such  an  injury  must  aver  that  the  party  personally  liable  as 
mortgaoror  or  judgment  debtor,  was  insolvent  or  unable  to  pay. 

And  if  this  averment  be  omitted,  evidence  to  that  eflbct  cannot  be  received,  though 
the  defendant  joined  issue  instead  of  demurring. 

Case,  tried  at  the  Rensselaer  circuit  in  November,  1845,  be- 
fore Parker,  C.  Judge.  The  declaration  was  for  negligence  in 
removing  earth  from  a  hill  called  Mount  Ida,  belonging  to  the 
defendant,  adjacent  to  several  lots  owned  by  the  plaintiff,  by 
means  of  which,  portions  of  the  hill  were  caused  to  slide  down 
upon  the  plaintiff's  lots,  and  thereby  greatly  injured  the  same. 
The  second  count  set  forth  that  the  plaintiff  was  the  owner  of  a 
mortgage  given  to  him  by  one  D.  D.  Day,  to  secure  $500  and 
certain  other  sums,  as  the  purchase  price  of  a  piece  of  land 
which  the  plaintiff  had  sold  to  Day,  adjacent  to  the  hill  beforo 
referred  to,  upon  which  mortgage  $500  and  upwards  was  un- 
paid ;  that  the  defendant  was  the  owner  of  the  hill,  and  on,  &c. 
caused  and  procured  it  to  be  so  carelessly,  &c.  excavated,  and 
the  earth  to  be  removed  therefrom  in  such  a  manner  that  a  part 
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of  the  hill  ^lid  down  upon  the  mortgaged  premises  and  destroyed 
the  value  thereof,  and  of  the  mortgage,  and  the  means  of  collect- 
ing the  same,  whereby  the  plaintiff  sustained  damages  to  five 
hundred  dollars.  Plea,  not  guilty.  On  the  trial,  the  existence 
of  the  mortgage,  dated  23d  November,  1840,  which  was  for 
$500,  payable  on  the  2Sth  September,  1845,  and  for  $30  paya- 
ble annually,  on  the  25th  day  of  September  in  each  year,  from 
1841  to  1845,  inclusive,  was  proved;  and  it  was  shewn  that  the 
mortgaged  premises  were  partly  covered  with  earth  which  slid 
down  from  Mount  Ida  after  the  defendant's  hands  had  been  ex- 
cavating at  the  base  of  the  bill,  in  February,  1843.  Evidence 
was  then  given  to  show  that  the  work  was  carelessly  done,  and 
was  calculated  to  and  did  produce  the  injury  which  followed. 
The  defendant  objected  to  the  evidence  to  shew  the  injury  to 
the  mortgaged  premises,  on  the  ground  that  the  declaration  did 
not  aver  that  the  mortgagor  was  insolvent,  or  that  the  bond  was 
not  collectable,  and  that  it  did  not  state  and  it  had  not  been 
shewn,  that  any  part  of  the  mortgage  debt  had  become  payable 
at  the  time  of  the  injury  complained  of,  and,  moreover,  that  it 
did  not  appear  that  the  defendant  had  conducted  wilfully  in  do- 
ing the  act  which  occasioned  the  injury.  The  judge  overruled 
the  objection,  and  permitted  the  evidence  to  be  given,  and  the 
defendant  excepted.  The  plaintiflF  gave  evidence  to  show  that 
Day,  the  mortgagor,  was  not  responsible.  The  judge  charged 
the  jury  that  if  the  slide  was  occasioned  by  the  negligence  of 
the  defendant,  the  plaintiff  was  entitled  to  recover  the  damages, 
if  any,  which  he  had  sustained  in  consequence  of  the  injury  to 
the  mortgaged  premises,  to  which  the  defendant  excepted.  Ver- 
dict for  the  plaintiff.  The  defendant  moves  for  a  new  trial  on 
u  bill  of  exceptions.  The  case,  when  before  the  court  on  another 
question,  is  reported  in  1  Denioj  466. 

M.  T.  Reynolds,  for  the  defendant,  referred  to  14  John.  213, 
and  17  Wend.  654. 

D.  Gardner,  plaintiff,  in  person,  cited  6  Hill,  534;  2  Wend. 
163 ;  1  John.  509 ;  4  id.  406 ;  11  id.  136. 
YoL.  III.*  30 
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JBy  the  Court,  Beardsley,  J.  The  only  right  set  up  by  the 
plaintiff  in  the  second  count,  is  that  of  a  mortgage  lien  in  his 
favor,  no  title  to  or  possession  of  the  land  mortgaged  being  as- 
serted. It  is  not  stated  in  this  count  that  the  mortgage  money 
was  due,  but  simply  that  it  was  secured  by  the  mortgage  and 
unpaid.  The  injury  complained  of  is  alleged  to  have  resulted 
from  the  defendant's  negligence,  by  which  the  earth  was  caused 
to  slide  upon  the  land  mortgaged,  whereby  the  value  thereof, 
and  of  said  mortgage,  as  the  count  has  it,  was  destroyed.  The 
gravamen  of  the  action  as  stated  in  this  count,  was  negligence; 
not  fraud,  for  it  is  not  alleged  that  the  defendant  had  notice  of 
the  mortgage  lien,  or  that  he  intended  to  do  any  injury  what- 
ever to  the  plaintiff. 

A  mortgage  creates  a  specific  lien  on  the  land  mortgaged,  as 
a  judgment  duly  docketed  does  a  general  one  on  the  land  of  the 
judgment  debtor.  But  the  mortgagee,  as  such,  has  no  title  to 
the  land  mortgaged :  he  has  neither ^'ti^  in  re  nor  ad  rem,  but  a 
mere  security  for  his  debt ;  title  to  the  land,  notwithstanding  the 
mortgage,  remaining  in  the  mortgagor.  In  this  count,  however, 
the  injury  complained  of  is  not  to  the  plaintiff's  land,  but  to 
land  on  which  he  had  a  mortgage  lien,  and  by  which,  as  is  al- 
leged, said  mortgage  was  destroyed. 

No  doubt  the  law  will,  in  some  cases,  give  redress  by  an  ac- 
tion on  the  case,  to  a  party  whose  lien  by  mortgage  or  judgment 
has  been  destroyed  or  impaired  in  value :  it  will  do  so  where 
the  injury  was  Aowq  fraudulently,  but  not  where  it  results  from 
mere  negligence  and  want  of  due  care  and  attention.  The  ca- 
ws referred  to  on  the  argument  proceed  on  this  distinction.  In 
fates  V.  Joice,  (11  John*  136,)  the  counts  in  the  declaration  de- 
murred to,  alleged  that  the  defendant  well  knew  of  the  plaintiff's 
lien  by  judgment,  and  that  said  defendant,  with  an  intention  to 
defraud  the  plaintiff  of  the  recovery  and  satisfaction  of  said  judg- 
ment, demolished  and  removed  from  said  premises  a  building 
standing  thereon.  It  was  argued  for  the  defendant,  that  the 
plaintiff  having  a  mere  lien,  and  not  being  in  possession,  could 
not  maintain  any  action  against  the  defendant,  who,  it  was 
urged,  was  answerable  only  to  the  person  in  possession  of  tha 
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land.  In  deciding^  the  case,  the  court  said  the  action  ^as  of  the 
first  impression,  but  it  was  "  the  pride  of  the  common  law,  that 
wherever  it  recognizes  or  creates  a  right,  it  also  gives  a  remedy 
for  the  wilful  violation  of  it  *"  that  it  was  "  a  sound  principle, 
that  where  the  fratidulent  misconduct  of  a  party  occasions  an 
injury  to  the  private  rights  of  another,  he  ;5hall  be  responsible  in 
damages  for  the  same ;  and  such,"  said  the  court,  "is  the  case 
presented  by  the  pleadings  in  this  cause." 

Lane  v.  Hitchcock^  (14  John.  213,)  was  an  action  on  the  case 
by  the  assignee  and  owner  of  a  mortgage,  for  prostrating  and 
destroying  certain  buildings  on  the  land  mortgaged,  by  which 
the  value  thereof  was  reduced  and  the  plaintiff  greatly  damni- 
fied. It  was  held  to  be  a  fatal  obstacle  to  a  recovery,  that  the 
plaintiff  had  not  alleged  in  the  declaration  the  insolvency  of  the 
mortgagor,  or  his  inability  to  pay  the  mortgage  debt :  that  the 
fact  of  such  insolvencyor  inability  was  indispensable  to  give  the 
plaintiff  a  right  of  action  ;  and  as  the  declaration  contained  no 
such  averment,  evidence  to  establish  such  insolvency  or  inabil- 
ity was  inadmissible.  The  case  of  Yates  v.  Joice  had  been 
referred  to  as  nn  authority  for  the  action,  but  the  court  answered 
that  there  the  declaration  expressly  averred  the  insolvency  of  thu 
judgment  debtors,  and  the  decision  was  '<  placed  on  the  ground 
that  the  plaintiff  was  actually  damnified  by  the  fraudulent  mis- 
conduct of  the  defendant."  And  it  was  added,  that  "  from  the 
proof  in  this  case,  it  appears  that  the  mortgaged  premises  were 
worth  more  than  the  mortgage  money,  at  this  time,  since  the 
removal  of  the  house  and  bam.  There  is  no  evidence,  there- 
fore, that  the  defendant  intended,  or  has,  in  fact,  deprived  the 
plaintiff  of  the  recovery  of  his  money." 

The  Bank  of  Rome  v.  Mott,  (17  Wend.  554.)  The  short 
of  this  case,  as  said  by  Judge  Cowen,  "  is  that  the  Bank  of  Utica 
had  a  judgment  against  McBride  which  bound  his  lands;  that 
ihe  plaintiffs  held  junior  mortgages  against  McBride,  which 
bound  the  same  lands  ;  that  the  defendant,  as  sheriff,  in  execu- 
ting a^.  fa.  issued  at  the  suit  of  the  Bank  of  Utica,  so  negli- 
gently managed  the  personal  property  of  McBride,  that  it  did 
not  bring  its  full  value  by  1000  dollars,  so  that  this  sum  cam« 
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ia  upon  the  mortgaged  land  and  other  lauds,  and  took  so  much 
out  of  the  plaintiffs'  pocket."  It  was  held  to  be  clear  that  such 
an  action  would  not  lie :  that  although  the  Bank  of  Utica,  or 
McBride  himself,  might  complain  of  the  negligence  of  the  de- 
fendant, the  plaintifl[s  could  not.  And  the  judge,  in  pronouncing 
the  opinion  of  the  court  said,  ''If  this  action  be  maintainable, 
every  creditor  of  McBride,  of  whose  debt  the  sheriff  was  aware, 
might,  for  aught  I  see,  sue  him ;  and  if  the  plaintiff  could  per- 
suade a  jury  to  believe  that  by  his  misconduct,  McBride  was 
rendered  less  able  to  pay,  recover.  The  law  cannot,  in  such 
cases,  look  beyond  the  proximate  mischief  resulting  to  a  vested 
right,  and  do  more  than  redress  that  mischief  at  the  suit  of  the 
person  immediately  wronged."  The  judge  then  adverts  to  the 
charge  in  the  declaration  that  the  defendant  acted  fraudulently 
and  collusively,  which  is  understood  to  mean  that  there  was 
fraud  and  collusion  towards  the  Bank  of  Utica  or  McBride,  if 
any  body.  But  it  is  expressly  said,  ''that  collusion  and  fraud 
with  intent  to  do  this  mischief  to  the  plaintiffs,  might  be  re- 
dressed by  an  action.  It  would  be  like  any  other  fraudulent 
act,  with  the  purpose  of  diminishing  the  value  of  a  mortgage 
security,  or  a  lien  by  judgment.  ( Yates  v.  Joice,  11  John,  136, 
149,  a7id  the  cases  there  cited.)  But  surely,  to  carry  the  acts 
here  imputed  beyond  their  natural  and  legal  consequences,  the 
object  of  the  fraud  should  be  explicitly  pointed  out  It  is  the 
very  gravamen,  the  material  point  of  the  issue,  the  vital  princi- 
ple of  such  an  action." 

The  principle  of  these  authorities  decides  this  case.  They 
show  conclusively,  that  without  a  fraudulent  intention  on  the 
part  of  the  defendant,  to  injure  the  plaintiff,  the  action  will  not 
lie :  it  is  not  enough  to  prove  that  the  act  done  was  one  of  n(^- 
ligence  and  inattention. 

Fraud  and  neglio^ence  are  by  no  means  identical  in  their  na- 
ture or  effect.  Fraud  is  a  deceitful  practice  or  wilful  device, 
resorted  to  with  intent  to  deprive  another  of  his  right,  or  in  some 
manner  to  do  him  an  injury.  It  is  always  positive  ;  the  mind 
concurs  with  the  act :  what  is  done,  is  done  designedly  and 
knowingly.    But  in   negligence,  whatever  may  be  its  grade. 
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there  is  no  purpose  to  do  a  wrongful  act,  or  to  omit  the  perform- 
ance of  a  duty.  There  is,  however,  an  absence  of  proper  atten- 
tion, care  or  skill.  It  is  strictly  nonfeasance,  not  malfeasance. 
This  is  the  general  idea,  and  it  marks  the  distinction  between 
negligence  and  fraud.  In  the  first,  there  is  no  positive  intention 
to  do  a  wrongful  act ;  but  in  the  latter,  a  wrongful  act  is  ever 
designed  and  intended.  Negligence,  in  its  various  degrees, 
ranges  between  pure  accident  and  actual  fraud,  the  latter  com- 
mencing where  negligence  ends.  Negligence  is  evidence  of 
fraud,  but  still  is  not  fraud. 

The  second  count  charges  negligence  and  nothing  more.  If 
that  count  was  now  before  us  on  demurrer,  I  should  hold  it  to 
be  bad.  But  it  is  not  here  in  that  form,  and  we  are  confined  to 
the  points  made  on  the  trial.  But  sufficient  appears  there  to 
call  for -a  new  trial. 

The  bill  of  exceptions  does  not  show  expressly  that  a  bond 
accompanied  the  mortgage,  but  it  may  reasonably  be  inferred 
from  what  does  appear,  that  such  was  the  fact.  As  mortgagor, 
Day  was  not  bound  to  pay  the  mortgage  money,  (1  R,  St  738, 
§  139,)  but  he  had  given  a  bond  for  the  amount,  and  therefore 
was  personally  bound.  As  the  plaintiflf  held  the  personal  secu- 
rity of  Day  for  the  mortgage  money,  it  was  a  material  part  of 
his  right  of  action,  that  Day  was  insolvent  or  unable  to  pay 
But  this  was  not  alleged  in  the  declaration.  The  judge,  therefore, 
erred  in  permitting  evidence  to  be  given  to  show  such  insolvency 
or  inability.  {Lane  v.  Hitchcock,  supra,)  Anew  trial  on  this 
ground  is  proper,  but  as  the  plaintiff  may  undoubtedly  obtain 
leave  to  amend  his  declaration  in  this  respect,  I  deem  it  only 
proper  to  say,  that  I  think  he  cannot  recover  for  damage  done  to 
the  land  mortgaged,  without  also  alleging  in  his  declaration  and 
proving  on  the  trial,  that  the  defendant  acted  fraudulently,  and 
actually  intended  to  do  the  injury  complained  of.  This  implies 
that  the  defendant  was  aware  of  the  plaintiff's  mortgage  lien,  a 
fact  not  alleged  in  the  declaration  ;  and  designed  by  what  was 
done  to  destroy  or  impair  its  value. 

New  trial  ordered. 


gag  CASES  IN  THE  SUPREME  COURT. 


Boocbaud  v.  Dias. 


BoucHAUD)  executor  of  Brunei^  vs.  Dias. 

One  of  two  sureties  for  a  debt  wbo,  with  tbe  consent  of  the  other,  has  been  released 
by  the  creditor,  is  not  liable  to  contribute  towards  the  reimbursement  of  money 
BBbsequently  paid  by  the  other  on  account  of  the  debt  for  which  they  were  sureties. 
Per  Bronson,  C.  J. 

A  private  writing  deposited  in  a  public  office,  pursuant  to  law,  is  not  of  the  nature 
of  a  record,  and  cannot  be  proved,  as  official  papers  may  be,  by  a  certified 
copy. 

Where  such  a  writing  cannot  be  removed  from  tbe  office,  it  should  be  proved  on- a 
commission  if  out  of  the  state,  or  by  calling  the  subscribing  witness  and  produeing 
a  sworn  copy. 

The  consent  of  a  surety  in  a  revenue  bond,  required  by  the  act  of  congress  fo  enable 
an  insolvent  obligor  in  the  same  bond  to  be  discharged,  is  a  private  paper  and 
cannot  be  proved  by  a  cop/  authenticated  by  the  secretary  of  the  treasury. 

The  release  of  one  of  several  joint,  or  joint  and  several  obligors,  discbarges  aU. 

A  release  by  the  secretary  of  the  treasury  of  one  of  several  obligors  in  a  bond  to 
the  (Jnitcd  States  is  inoperative,  unless  it  be  shown  that  the  preliminary  steps 
to  procure  such  discharge,  prescribed  by  the  act  of  congress,  had  been  taken. 

It  is  not  enough  that  the  release  recite  the  facts  necessary  to  be  proved ;  such  rcci« 
tals  not  being  evidence  of  these  facts. 
^x^  judgment  of  a  court  of  competent  jurisdiction  upon  a  point  sought  to  be  litigated 
between  the  same  parties  in  another  suit,  is  ret  judicata. 

It  is  not  necessary  that  the  plaintiff's  claim  in  both  suits  should  be  identicaL  If 
they  arise  out  of  the  same  transaction,  and  the  defence  is  equally  applicable  to 
each  suit,  tbe  first  judgment  will  be  conclusive. 

And  a  judgment  upon  demurrer  is  equally  conclusive  with  one  rendered  upon  a 
verdict. 

H.  C.  was  indebted  to  the  United  States  for  duties,  arising  upon  a  single  importa- 
tion, and  gave  two  bonds  with  the  same  sureties  payable  at  different  times  for 
distinct  parts  of  the  same  debt.  One  of  the  sureties  having  paid  both  bonds 
brought  an  action  in  the  superior  court  against  his  co-surety  for  contribution  on 
account  of  the  money  paid  upon  one  of  the  bonds,  and  the  defendant  pleaded  a 
discharge  of  himself  from  the  whole  debt  by  the  secretary  of  the  treasury  pursuant 
to  the  act  of  congress,  to  which  the  plaintiff  demurred,  and  judgment  was 
given  •  against  him.  Held,  that  such  judgment  was  a  conclusive  bar  to  a 
subsequent  action  in  this  court  between  the  same  parties,  in  which  the  plaintiff; 
sought  to  recover  contribution  on  account  of  the  money  paid  on  the  other  bond. 

Assumpsit  tried  before  Kent,  C.  Judge,  at  the  New-York  cir* 
cuit,  in  February,  1844.  The  plaintiff  sued  for  contribution, 
and  the  case  was  this :  One  Henry  Castro  imported  goods,  and 
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on  the  17th  of  October,  1822,  be  executed  two  bonds  to  the  Uni- 
ted States  for  the  payment  of  the  duties,  in  which  bonds  the 
testator  and  the  defendant  were  the  sureties  of  Castro.  Tiie 
parties  bound  themselves  jointly  and  severally.  The  bonds 
were  alike  in  penalty  and  condition,  except  that  they  were  pay^ 
able  at  different  periods ;  both  within  a  year.  On  the  5th  of 
December,  1838^  the  plaintiff,  as  executor  of  Brunei,  paid  to  the 
U.  S.  $4545,08  in  satisfaction  of  one  of  the  bonds ;  and  in  this 
action  the  plaintiff  sought  to  recover  one  half  of  that  sum  from 
the  defendant  as  a  co-surety  with  the  testator. 

The  defence  was,  that  the  defendant,  with  the  consent  of  the 
plaintiff  had  been  released  from  his  obligation  by  the  secretary 
of  the  treasury,  pursuant  to  the  acts  for  the  relief  of  certain  in- 
solvent debtors  of  the  United  States.  (4  Story^s  Laios  U,  S. 
2236,  2327,  2368.)  The  defendant  gave  in  evidence  a  release, 
dated  November  3, 1834,  under  the  hand  of  the  secretary  of  the 
treasury,  and  the  seal  of  the  department,  fully  discharging  the 
defendant  from  his  debt  to  the  United  States,  upon  condition 
that  he  paid  the  sum  of  $1000 ;  which  condition  he  performed 
on  the  7th  day  of  the  same  month.  It  was  recited  in  the  release, 
among  other  things,  that  the  defendant  had  preferred  his  petition 
to  the  secretary  of  the  treasury  for  a  release,  and  that  a  report  in 
writing  of  the  circumstances  of  the  case  had  been  transmitted  to 
the  secretary  by  the  commissioners  of  insolvency  for  the  proper 
district.  It  was  also  recited  that  the  plaintiff,  as  the  legal  rep- 
resentative of  Brunei,  the  co-surety  of  the  defendant,  had  filed 
with  the  secretary  his  consent  in  writing  that  the  privileges  of 
the  statute  might  be  extended  to  the  defendant,  without  any 
prejudice  to  the  plaintiff's  liability. 

The  defendant  then  offered  in  evidence  a  paper  purporting  to. 
be  a  copy  of  the  consent  of  the  plaintiff  to  the  release ;  to  which 
j>aper  there  was  subjoined  a  certificate  by  the  secretary  of  tho 
treasury,  "  that  the  preceding  is  a  copy  of  the  original  now  on 
file  in  the  office  of  the  secretary  of  the  treasury  of  the  United 
Slates  at  Washington  city."  The  seal  of  the  department  was 
affixed.  The  defendant  objected,  that  there  was  no  legal  proof 
of  the  execution  of  the  instrument ;  but  the  judge  overruled  the 
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objection,  and  allowed  the  paper  to  be  read  in  evidence.  The 
paper  was  ^ated  October  20,  1834,  and  purported  to  be  signed 
and  sealed  by  the  plaintiff  as  executor  of  Brunei,  and  to  be  wit- 
nessed by  two  witnesses.  By  the  writing  the  plaintiff  consented 
that  the  defendant  should  be  released  and  discharged  from  his 
debt  and  responsibility  to  the  U.  S.  on  the  two  bonds,  and  that 
the  obligation  of  the  testator  to  the  U.  S.  should  pot  be  thereby 
impaired  in  any  manner  whatever. 

The  defendant  also  gave  in  evidence  a  judgment  record,  from 
which  it  appeared  that  the  plaintiff  had  sued  the  defendant  for 
contribution  in  the  superior  court  of  the  city  of  New- York ;  the 
declaration  in  that  case  being  precisely  like  the  declaration  in 
this  case,  except  that  the  other  bond  was  set  out  as  a  part  of  the 
ground  of  action.  In  that  action  the  defendant  pleaded  in  bar 
the  foregoing  release  and  consent ;  the  plaintiff  demurred  to  the 
plea ;  the  defendant  joined  in  demurrer ;  and  the  court  renderec* 
judgment  for  the  defendant.  The  plaintiff  objected  to  the  intro 
duction  of  the  record,  because  the  bonds  were  not  the  same  ir 
both  suits.    The  judge  overniled  the  objection. 

The  plaintiff  requested  the  judge  to  charge  the  jury  that  the 
release  did  not  discharge  the  defendant,  because  there  was  no 
proof  of  the  facts  necessary  to  give  the  secretary  of  the  treasurj 
jurisdiction  to  grant  it — that  the  recitals  in  the  release  were  not 
legal  evidence  of  those  facts  as  against  the  plaintiff.  2.  Thf» 
release  could  not  operate  to  discharge  a  right  of  action  subse- 
quently acquired  by  the  plaintiff  by  the  payment  of  the  money. 
3.  The  consent  to  the  discharge  given  by  the  plaintiff  did  not 
operate  as  a  release  of  the  right  of  action  which  the  plaintiff  sub- 
sequently acquired  by  the  payment  of  the  money.  And  4,  the 
judgment  in  the  former  suit  was  no  bar  to  this  action. 

The  judge  refused  to  give  either  of  those  instructions  ;  and 
he  charged  the  jury,  that  the  judgment  of  the  superior  court 
upon  the  same  matter,  being  on  a  bond  for  duties  on  the  same 
importation  with  that  which  was  in  question  in  this  suit,  was  a 
bar  to  this  action.  And  independently  of  the  judgment,  the 
release  and  consent  were  a  bar  to  the  action.    Verdict  for  the 
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defendant    The  defeaJant  moves  for  a  new  trial  on  a  case,  with 
leave  to  turn  the  same  into  a  bill  of  exceptions  or  special  verdict 

E.  Sandfordj  for  the  plaintiff. 

J.  L.  Mason,  for  the  defendant. 

By  the  Courts  Bronson,  Ch.  J.  If  we  assume  that  the  re- 
lease executed  by  the  secretary  of  the  treasury  is  a  valid  instru- 
ment, and  that  the  written  consent  of  the  plaintiff  to  the  release 
was  duly  proved,  I  do  not  see  how  this  action  can  be  maintained. 
When  the  defendant  was  released  by  the  government,  his  obli- 
gation was  at  an  end,  and  he  ceased  to  be  a  co-surety  with  the 
testator.  Nothing  remained  upon  which  to  found  the  duty  of 
contribution.  And  as  the  plaintiff  consented  to  the  release,  he 
has  no  ground  for  complaint. 

But  the  consent  was  not  duly  proved.  Although  the  paper 
was  necessarily  deposited  in  a  public  office,  it  was  a  private 
writing,  which  could  not  affect  the  plaintiff  without  proving 
that  it  had  been  executed  by  him.  It  was  necessary  to  call  one 
of  the  subscribing  witnesses.  If  the  paper  could  not,  by  law, 
be  removed  from  the  treasury  department,  so  as  to  produce  it  on 
the  trial,  it  should  either  have  been  proved  on  a  commission,  or 
by  calling  the  subscribing  witness,  and  producing  a  sworn  copy. 
There  is  no  act  of  congress  making  a  certified  copy  evidence. 
This  paper  is  not  like  a  record,  which  may  be  proved  by  an  ex- 
emplification ;  nor  is  it  the  act  of  a  public  officer.  {Peck  v. 
Farrington^  9  Wend,  44 ;  Catlet  v.  Pacific  Ins.  Co.,  1  Wend. 
661 ;  4  id.  75,  S.  C.)  It  is  a  private  writing,  which  can  bind 
no' one  until  it  appears  that  hie  is  a  party  to  it. 

In  one  view  of  the  case,  the  defendant  need  not  have  troubled 
himself  abotit  the  consent.  It  was  enough  that  he  had  been 
released.  The  release  of  one  of  several  obligors,  whether  they 
are  bound  jointly,  or  jointly  and  severally,  discharges  all  of  them. 
(Brtmsan  v.  Fitzkughy  1  SHi,  18B ;  Bank  of  Pougkkeepsie  v. 
Ibbotson,  5  id.  461 ;  Nickohon  v.  Revill,  4  Ad.  ^  Ellis,  676.) 
If  we  lay  the  consent  out  of  the  case,  then  all  the  obligors  were 
Vol.  hi*  31 
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discharged,  and  the  voluntary  payment  which  the  plaintiff  has 
since  made,  can  give  him  no  rights  against  the  defendant.  It 
is  proper,  however,  to  say  that  this  view  of  the  question,  goes 
upon  the  ground  that  the  secretary  of  the  treasury  has  power  to 
release  a  surety  without  the  assent  of  a  co-surety,  though  he  can- 
not release  the  principal  debtor  without  the. consent  of  his  sure- 
ties, when  they  are  solvent.  (4  Story^s  Laws  U.  S.  2236,  §§  1 
to  4^]  p.  2327 J  §  3 ;  p.  2368,  §  2.)  If  upon  the  true  construction 
of  these  acts  of  congress  the  consent  of  the  co-surety  was  neces- 
sary, then  of  course  the  release,  without  consent,  amounts  to 
nodiing,  because  the  secretary  had  no  power  to  give  it  But 
another  difficulty  in  this  branch  of  the  plaintiff's  case  renders  it 
imnecessary  to  settle  the  construction  of  the  acts  of  congress. 

Before  the  secretary  of  the  treasury  can  grant  a  release,  the 
debtor  must  make  application  in  writing,  under  oath,  stating 
several  things  in  relation  to  his  insolvency  and  estate.  {4.  Story's 
Laws  U.  S.  2236,  i  1.)    The  application  is  necesscry  to  confer 
jurisdiction  on  the  officer ;  and  there  was  no  proof  in  this  case  that 
such  an  application^as  made.    The  release  recites  that  the  de- 
fendant preferred  his  petition  to  the  secretary  to  be  released ; 
but  recitals  do  not  prove  jurisdictional  facts.    {Bennett  v.  Burchj 
1  De7iiOj  141 ;  and  see  Cowen  4*  HiU?s  Notes  to  Phil.  Ev.  1014 
to  16.)    If  the  rule  were  otherwise,  inferior  courts  and  magis- 
trates might  acquire  jurisdiction  by  merely  affirming  the  exist- 
ence of  the  facts  on  which  jurisdiction  depends.    An  insolvent's 
discharge  in  this  state  is  evidence  of  the  facts  contained  in  it. 
But  it  is  because  the  legislature  has  so  provided  in  express  terms. 
{Jenks  V.  Stebbifis,  11  John,  224 ;  Barber  v.  Wifislow,  12  Wend. 
102.)    The  discharge  in  the  first  case  was  granted  under  the 
insolvent  law  of  1811 ;  and  in  the'  last  case  under  the  law  of 
1813.    But  both  statutes  provided  that  the  dischai^  should  be 
conclusive  evidence  in  all  the  courts  of  this  state,  of  the  facts  there- 
in contained.    (6  Web.  202,  }  4 ;  I  R.  L.  464,  i  8,)    The  statute 
was  not  mentioned  in  the  opinion  of  tlie  court  in  the  last  case ; 
but  the  decision  went  upon  the  authority  of  Jenks  v.  Stebbins. 
There  is  no  statute  making  the  recitals  in  the  release  evidence^ 
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and  as  there  was  no  proof  of  the  existence  of  the  'asts  necessary 
to  give  the  officer  jurisdiction,  the  instrument  was  of  no  force. 

The  remaining  question  is  on  the  effect  of  the  judgment  be- 
tween these  pirties  in  the  superior  court  of  the  city  of  New- 
York.    As  I  understand  the  facts,  the  plaintiff  sued  then,  as  he 
does  now,  for  contribution.    The  declarations  in  the  two  cases 
are  precisely  alike,  except  that  they  mention  different  bonds  as 
a  part  of  the  ground-work  of  the  action.    But  both  bonds  were 
given  at  the  same  time,  upon  the  same  consideration,  and  as 
parts  of  one  and  the  same  transaction.    In  answer  to  the  first 
action,  the  defendant  pleaded  the  same  release  and  consent  that 
are  set  up  in  answer  to  this  action ;  and,  upon  demurrer,  judg- 
ment was  rendered  in  his  favor.    We  have  then  the  judgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point 
made  by  this  suit ;  and  nothing  is  better  settled  than  that  such  a 
judgment,  so  long  as  it  remains  in  force,  is  conclusive  between 
the  same  parties  in  another  action  upon  the  same  matter.    It  is 
true  that  there  is  a  shade  of  difference  between  the  two  cases  as 
to  the  necessary  proof  on  the  part  of  the  plaintiff  to  sustain  the 
action.    Different  bonds  are  mentioned  in  the  two  declarations. 
But  so  far  as  relates  to  the  principal  question  in  controversy,  to 
wit,  the  right  of  the  plaintiff  to  demand,  and  the  duty  of  the 
defendant  as  a  co-surety  to  make  contribution,  the  two  cases  are 
precisely  alike.    The  defence  is  precisely  the  same  in  both  ac- 
tions.   The  matter  which  the  plaintiff  now  attempts  to  agitate 
anew  is  res  judicata.    The  case  of  Oardner  v,  Buckbeej  (3 
Cotcertj  120,)  is  in  point    The  defendant  had  given  the  plaintiff 
two  promissory  notes  for  the  consideration  money  on  the  pur- 
chase of  a  schooner.    In  a  suit  on  one  of  the  notes,  the  defen- 
dant set  up  a  total  want  ofconsideration,  on  the  ground  of  the 
fraud  of  the  plaintiff  in  making  the  sale ;  and  judgment  was 
rendered  for  the  defendant.    In  a  suit  subsequently  brought  by 
the  plaintiff  upon  the  other  note,  the  former  judgment  was  held 
a  conclusive  bar.    So  here,  the  two  bonds  were  given  at  the 
game  time,  and  upon  the  same  consideration ;  and  the  parties 
were  alike  co-sureties  in  both.    The  defence  set  up  in  answer 
to  the  plaintiff's  claim  for  contribution  was  the  same  in  the 
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former  action  that  it  is  now ;  and  the  judgment  rendered  in 
that  action  is  a  conclusive  bar  to  any  new  litigation  of  the  same 
matter. 

A  distinction  was  suggested  by  the  plaintiff's  counsel,  on  the 
ground  that  the  former  judgment  between  these  parties  was 
rendered  on  a  demurrer  to  the  defendant's  plea.  But  it  can 
make  no  difference  in  principle,  whether  the  facts  upon  which 
the  court  proceeded  were  proved  by  deeds  and  witnesses,  or 
whether  they  were  admitted  by  the  parties.  And  an  admission 
by  way  of  demurrer  to  a  pleading  in  which  the  facts  are  alleged, 
must  be  just  as  available  to  the  opposite  party  as  though  the 
admission  had  been  made  ore  tenus  before  a  jury.  If  the  plain- 
tiff demurred  for  want  of  form,  or  if.  for  any  other  reason  he 
wished  to  controvert  the  facts  alleged  in  the  plea,  he  might,  after 
learning  the  opinion  of  the  court,  have  asked  leave  to  with- 
draw the  demurrer  and  reply.  But  he  suffered  a  final  judgment 
to  \>e  entered  against  him.  He  probably  thought  that  the  factft 
were  triily  alleged  in  the  plea,  and  therefore  did  not  wish  to 
amend.  But  however  that  may  be,  the  judgment  is  a  bar  to 
this  action. 

As  the  circuit  judge  was  right  upon  this  point,  there  could  be 

no  use  in  granting  a  new  trial  on  the  other  grounds  which  hcive 

been  noticed; 

New  trial  denied. 


Anstice  vs.  Holmes  &  Holmes. 

tn  replevin  a  plea  that  the  goods  and  chattels  in  the  declaration  mentionM  wer6  not 
the  property  of  the  plaintiffi  wlthoat  showing  whose  they  werp,  is  bad.  It  shooid 
have  averred  that  they  were  the  property  of  the  defendants  or  of  soihe  third'  per* 
son,  naming  him,  and  not  the  property  of  the  plaintiff. 

In  matters  of  form  established  precedents  shonld  not  be  departed  from.  I^er 
Broitsok,  C.  J. 

Replevin  for  taking  two  mahogany  book  cases,  the  properly 
of  the  plaintiff    Plea,  actio  nortf  &c.  because  they  say,  that  tbr. 
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said  goods  and  chattels  in  the  said  declaration  mentioned  at  the 
said  time  when  &c.  were  not  the  property  of  the  said  plaintiff 
in  manner  and  form  dbc.,  concluding  to  the  country,  and  pray 
ing  a  i>etum  of  the  goods.    Special  demurrer  and  joinder. 

W.  Mulock,  for  the  plaintiff. 

M.  T.  Reynold^^  for  the  defendants. 

By  the  Courts  B&onson,  Ch.  J.  The  plea  is  bad  in  form  for 
not  showing  who  owned  the  goods.  The  defendants  have,  in 
effect,  pleaded  property  in  themselves  or  a  stranger,  without 
saying  which :  or  if  in  a  stranger^  without  saying  what  one  in 
particular.  The  plea  should  have  been,  that  the  goods  were 
the  property  of  the  defendants,  or  of  some  third  person,  naming 
him ;  and  not  the  property  of  the  plaintiff.  All  the  precedents 
are  so.  ( WUdman  v.  Norton^  1  Vent'  249 ;  Wildwan  v. 
North,  2  Lev.  92 ;  Butcher  v.  Porter,  Carth.  243  ;^  1  Show. 
400 ;  1  Salk.  94,  S.  C. ;  Presgrave  v.  Saunders,  1  id.  5 ;  6 
Mod.  81  j  2  Ld.  Raym.  984,  £1  C, ;  Harrison  v.  Mcintosh,  1 
John.  380 ;  Rogers  v.  Arnold,  12  Wend.  30 ;  8  Went.  PI  16, 
17 ;  2  LiU.  Ent.  368 ;  3  Chit.  PL  1044,  ed.  qf  '37 ;  Bull  N.  P. 
54.)  It  is  true  that  the  point  of  the  issue  will  be  on  property  in 
the  plaintiff  But  I  think  the  defendants  could  only  give  evi- 
dence of  property  in  the  person  named  in  the  plea.  {Preiser  y. 
Woodward,  21  Wend,  205.)  If  it  were,  however,  a  question 
of  mere  form,  established  precedents  are  not  to  be  disregarded. 
(  Titus  V.  Follet,  2  Hill,  318.)  An  unnecessary  departure  from 
precedents,  whether  it  spring  from  the  love  of  change,  or  be  the 
result  of  negligence  or  ignorance  on  the  part  of  the  pleader, 
ought  not  to  be  encouraged.  It  can  only  lead  to  useless  litiga- 
tioUf  delay  and  expense. 

Judgment  for  the  plaintiff 
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Earl  vs.  Spooner  and  Dixon. 

The  obligora  in  a  bond  executed  upoq  the  issaing  of  an  attachment  in  a  joitiee's 
conit,  where  the  plaintifi*  has  failed  to  recover  Judgment,  are,  prima  fade,  liabto 
lor  the  Talne  of  the  property  attached.    Per  Beaumlbt,  J. 

Bnt  where  property  was  aeized  and  removed  by  virtue  of  an  attachment,  and  the 
plaintiff,  having  been  nonsuited  on  the  trial,  immediately  sued  out  another  attach- 
ment, upon  which  the  officer  who  served  the  first,  seized  the  same  property,  in 
his  own  possession,  on  the  second  attachment,  and  afterwards  sold  it  on  the  eze. 
cation  in  that  suit ;  in  an  action  on  the  bond  given  on  the  issuing  of  the  first 
attachment,  held,  that  the  defendants  were  entitled  to  show  the  appropriation  of 
the  property  on  the  process  in  the  second  attachment  suit  in  reduction  of  damages 

Error  to  the  Warren  common  pleas.  Earl  sued  Spooner 
and  Dixon  before  a  justice  of  the  peace  and  recovered  $2, 
besides  costs,  which  judgment  the  common  pleas  upon  certith 
rari,  prosecuted  by  the  plaintiffs  affirmed;  whereupon  the 
plaintiff  brought  error  to  this  court.  The  action  was  covenant, 
on  a  bond  executed  by  the  defendants  in  the  penalty  of  |I100| 
given  to  procure  the  issuing  of  an  attachment  before  a  justice  in 
favor  of  Spooner  against  the  plaintiff,  which  was  conditioned 
pursuant  to  the  statute,  (2  JR.  S.  230,  §  29,)  to  be  void  if  (among 
other  things)  Spooner  should  pay  the  defendant  (the  plaintiff  in 
this  suit)  all  damages  and  costs  which  he  might  sustain  by  rea 
son  of  the  issuing  of  the  attachment  in  case  Spooner  should  fail 
to  recover  judgment  in  the  attachment  suit.  An  attachment 
was  accordingly  issued  upon  which  certain  chattels  of  the 
plaintifl^  worth  about  thirty  dollars,  were  seized  by  a  constable ; 
who  took  them  into  his  possession  and  locked  theni  up,  and 
returned  the  attachment.  On  the  return  day  the  parties  ap- 
peared before  the  justice,  when  the  plaintiff  in  that  suit  (Spooner) 
was  nonsuited,  upon  what  ground  is  not  stated  in  the  return. 
The  plaintiff,  in  the  suit  on  the  bond,  sought  to  recover  the  value 
of  the  property  attached,  and  proved  that  it  had  never  been  re- 
turned. On  the  part  of  the  defendants  it  was  permitted  to  be 
shown,  though  objected  to  by  the  plaintiff,  that  immediately 
ader  the  judgment  of  nonsuit,  the  same  justice  issued  anothex 
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attachment  in  favor  of  Spooner  against  the  plaintiff,  by  virtue 
of  which  the  same  constable  attached  the  same  property,  and, 
judgment  having  been  rendered  for  the  plaintiff  in  this  second 
attachment  suit,  sold  it  on  the  execution. 

A.  T.  Wilson^  for  the  plaintiff  in  error,  insisted  that  the  jus- 
tice erred  in  admitting  evidence  of  the  seizure  and  sale  of  the 
property  under  the  second  attachment,  and  the  execution  in  the 
second  suit.  He  maintained  that  the  taking  under  the  first 
attachment  was  to  be  regarded  as  tortious,  and  that  the  obligors 
in  the  bond  were  liable  for  the  full  value,  notwithstanding  the 
seizure  under  the  second  attachment ;  for  which  he  referred  to 
Otis  V.  Jones^  (21  Wend.  394 ;)  Dunning  v.  Humphrey,  (24 
id.  31.)  When  the  judgment  of  nonsuit  was  rendered,  the 
plaintiff  had  a  right  of  action  on  the  bond,  to  recover  the  full 
value  of  the  property,  and  its  subsequent  application  to  pay 
the  judgment  in  the  second  suit,  being  without  his  consent, 
could  not  prejudice  his  rights.  {Bartholomew  v.  Jackson, 
20  John.  28.) 

E.  H.  Rosekrans,  for  the  defendant  in  error. 

By  the  Court,  Beardsley,  J.  I  think  there  was  no  error  in 
allowing  the  defendants  to  give  evidence  of  the  second  attach- 
ment and  proceedings  thereon,  including  a  sale  of  the  property 
to  satisfy  the  judgment  thus  recovered  against  the  plaintiff  in 
this  suit.  The  evidence  was  pertinent  and  material  to  the 
question  of  damages,  and  seems  to  have  been  received  for  that 
purpose  alone. 

The  defendants  were  bound  by  their  bond  to  pay  the  plain- 
tiff all  damages  and  costs  which  ho  might  sustain  by  reason  of 
the  issuing  of  the  attachment  referred  to  in  said  bond,  if  the 
plaintiff  in  said  attachment  failed  to  recover  judgment  thereon. 
No  such  judgment  was  recovered,  but  on  the  contrary  a  judg- 
ment of  nonsuit  was  rendered  against  the  plaintiff  in  the  attach- 
ment. The  condition  of  the  bond  was  thus  broken,  and  prima 
facie  the  defendants  were  responsible  for  the  full  value  of  the 
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property  which  had  been  seized  on  the  attachment.  They  had 
bound  themselves  to  pay  all  damages  which  the  defendant  in 
the  attachment  might  sustain  '<  by  reason  of  the  issuing  such 
attachment,"  and  prima  facie  he  had  sustained  damages  to  the 
extent  of  the  value  of  the  property  taken  from  him  on  the  attach- 
ment. A  return  or  an  offer  to  return  the  property  to  the  owner, 
might  have  changed  the  rule  of  damages,  and  so  might  its 
seizure  and  sale  on  other  and  legal  process  against  the  owner. 
It  was  still  his  property  notwithstanding  the  seizure  on  the  iSrst 
attachment,  and  as  such  was  liable  to  be  taken  on  the  second 
attachment.  As  between  these  parties  and  in  this  action,  we 
cannot  assume  that  the  first  seizure  was  tortious,  or  that  the  de- 
fendants were  responsible  as  wrongdoers.  {Groat  v.  Gillespie^ 
25  Wend,  383.)  They  were  not  sued  in  trespass,  nor  does  it 
appear  that  they  could  have  been,  for  the  property  seized  on  the 
attachment.  The  action  was  covebant^  and  the  defendants  were 
responsible  to  the  extent  of  the  obligation  assumed  in  executing 
the  bond,  but  not  as  trespassers,  which  distinguishes  the  present 
case  from  that  of  Otis  v.  Jones,  (21  Wend.  394,)  referred  to  by 
the  plaintiff  in  error. 

The  plaintiff  recovered  some  damages,  and  we  suppose  all 
which  he  had  actually  sustained  by  the  issuing  of  the  first 
attachment,  and  the  levy  thereof  on  his  property.  The  second 
seizure  of  this  property,  immediately  after  it  had  been  liberated 
firom  the  first  levy,  by  the  judgment  of  nonsuit,  was  strictly 
legal,  and  as  the  property  has  been  applied  according  to  law  to 
satisfy  a  debt  due  from  the  owner,  that  was  very  properly  ad- 
mitted in  evidence  to  reduce  the  amount  of  damages  sought  to 
be  recovered.  The  judgment  rendered  by  the  justice  was  firee 
from  error  and  was  properly  affirmed  by  the  common  pleas. 

Judgment  affirmed. 


■t 
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Doughty  vs.  Hope. 

Tbie  etHmatM  and  oiteMtment  far  a  public  improyement  in  the  city  of  New-Tork>  by 
a  juat  coiMtraction  of  the  statute,  should  be  made  by  the  cominissionen  before  the 
execution  of  the  work. 

But  this  18  only  directory ;  and  if  the  ifnprpTeiQent  be  made  before  the  estimate  and 
assessment,  it  will  not  prejudice  the  title  of  a  purchaser  under  a  sale  for  non-pay- 
ment of  the  assessment 

Since  the  decision  of  the  case  of  Striker  y.  KeUy^  (  7  fft'Z/,  9,)  the  former  practice 
of  requiring  a  party,  before  bringing  error  from  an  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment,  to  sue  out  a  cMriiort^ri  to  the 
justices  as  commissioners,  is  not  followed — the  order  of  confirmation  being 
now  considered  the  act  of  the  court,  and  not  of  statute  commissioners.  Per 
Bronson,  C.  J. 

Though  the  report  of  the  estimate  and  assessment  be  signed  by  only  two  of  the  com- 
missiopers,  yet,  where  nothing  appears  to  the  contrary,  it  will  be  presumed  that 
all  met  and  consulted.    Per  Bronson,  C.  J.*' 

Whether  the  warrant  for  the  collection  of  an  assessment  against  the  owner  of 
property  assessed,  can  legally  direct  the  collection  to  be  made  of  him  or  the  occu- 
pant, QUERK. 

fint  if  such  a  wanrant  would  be  void  as  lespects  the  occupant,  it  would  still  be 
valid  against  the  owner ;  and  the  illegal  direction  would  not  prejudice  the  title 
of  a  purchaser  of  land  sold  for  non-payment  of  the  assessment. 

Ejectment  for  a  lot  in  the  12th  ward  of  the  city  of  New- 
York,  tried  before  Edmonds,  C.  Judge,  in  May,  1845.  The 
plaintiff  claimed  to  recover  under  a  lease  from  the  corporation 
of  the  city  of  New- York,  conveying  to  him  a  term  of  800  years 
in  the  land,  on  a  sale  for  the  non-payment  of  an  assessment  for 
setting  the  curb  and  gutter  stones  in  125th  street,  between  the 
3d  and  4th  avenues.  The  ordinance  for  setting  the  curb  and 
gutter  stones  was  passed  in  April,  1836;  and  by  the  same  ordi- 
nance, Messrs.  Warner,  Gaines  and  Secor  were  appointed  to 
male  an  estimate  of  the  expense  of  conforming  to  the  ordinance, 
and  a  just  and  equitable  assessnient  thereof  amonof  the  owners 
or  occupants  of  all  the  houses  and  lots  to  be  benefited  thereby, 
^Scc.  On  the  8th  of  January,  1837,  all  of  the  assessors  took  and 
subscribed  the  proper  oath  before  the  mayor.  The  estimate  and 
assessment  was  made  and  returned  in  September  following ;  buf 
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was  signed  by  only  two  of  the  assessors,  Warner  and  Gaines. 
It  was  proved  that  all  three  of  the  assessors  were  together  in  the 
office  of  the  street  commissioner,  and  settled  the  principle  on 
which  the  assessment  was  to  be  made.  The  witness  also  testi« 
fied  that  all  of  the  assessors  were  in  the  office  at  the  time  the 
assessment  was  made.  Why  the  third  one,  Secor,  did  not  sign 
the  estimate  and  assessment,  did  not  appear. 

In  their  report  the  assessors  stated,  among  other  things,  that 
they  estimated  the  expense  of  conforming  to  the  ordinance  at 
the  sum  of  $2889,48,  as  follows,  that  is  to  say : 

Contract, $2795,54 

Surveying, 65,98 

Advertising, 3,00 

Collecting, 24,96 

$2889,48 

One  of  the  assessors  testified  that  the  statement  of  expense 
was  not  made  up  until  after  the  contract  was  made.  Isaac 
Adriance  is  the  owner  in  fee  of  the  lot  in  question ;  and  he  was 
assessed  by  name,  on  account  of  the  lot,  $150,83.  The  defen- 
dant is  in  possession  of  the  lot,  as  the  tenant  of  Adriance,  for  a 
term  of  30  years,  which  commenced  August  1,  1837. 

The  estimate  and  assessment  were  confirmed  by  the  common 
council  on  the  4th  of  April,  1838.  On  the  27th  of  June  follow- 
ing, the  mayor  and  four  of  the  aldermen  of  the  city,  issued  their 
warrant  for  the  collection  of  the  unpaid  assessments  on  account 
of  this  improvement.  A  list  or  return  of  delinquents  was  an- 
nexed to  the  warrant,  which  stated,  among  other  things,  the 
assessment  of  Adriance  for  the  lot  in  question.  The  warrant 
required  the  collector  to  demand  and  receive  "from  the  several 
persons  named  in  the  annexed  list  or  return,  or  who  may  occupy 
the  premises^  the  sums  of  money  set  opposite  to  their  names," 
&.C. ;  and  in  case  of  neglect  or  refusal  to  pay,  the  collector  was 
commanded  to  levy  the  money  "  by  distress  and  sale  of  the 
goods  and  chattels  of  the  persons  so  assessed,  and  named  in  said 
annexed  list,  or  those  who  may  occupy  the  premises^  and  neg- 
lecting or  refusing  to  pay  the  same."    The  assessment  upon 
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Adriance  was  not  collected,  and  the  corporation  advertised  anc 
sold  the  lot  in  question  to  pay  the  tax.  The  sale  was  made 
the  20th  of  June,  1840;  and  the  lease  to  the  plaintiff  as  the  pur* 
chaser,  for  the  term  of  800  years,  was  executed  on  the  20th 
of  June,  1842. 

The  judge  held  the  plaintiff's  title  bad,  on  the  following 
grounds : — 

1.  The  estimate  and  assessment  were  not  made  until  after  the 
improvement  was  made,  whereas  the  estimate  and  assessment 
should  have  preceded  the  doing  of  the  work. 

2.  The  assessment  was  made  by  only  two  of  the  three  asses- 
sors, and  the  statute  does  not  provide  that  a  majority  may  act. 

3.  By  the  statute,  the  assessment  is  to  be  made  upon  the 
owner  or  occupant.  The  assessors  should  select  either  the  one 
or  the  other,  and  the  warrant  should  be  against  the  person  thus 
selected  ;  whereas  the  warrant  issued  in  this  case  was  against 
the  owner,  naming  him,  or  those  who  may  occupy  the  premises. 
In  this  way  an  assessment  might  be  collected  from  one  who 
was  not  an  occupant  at  the  time  the  assessment  was  made. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant. The  plaintiff  moves  for  a  new  trial  on  a  bill  of  ex- 
'vplions. 

A.  Thompson^  for  the  plaintiff. 

R,  Moity  for  the  defendant. 

By  the  Courts  Bronson,  Ch.  J.  The  judge  was  right  in 
holding,  that  the  estimate  and  assessment,  in  such  cases,  should 
be  made  before  the  work  is  done.  It  is  diificult  to  give  any 
other  construction  to  the  statute.  (2  iJ.  L.  407,  §  176,  176.) 
A  suggestion  was  thrown  out  by  the  late  chief  justice,  in  Elmen- 
dcrf  V.  TTie  Mayor  of  N.  Y.,  (25  Wend.  696,)  that  the  assess- 
ment might  be  made  after  the  work  had  been  done.  But  the 
point  was  not  decided  ;  and  I  do  not  see  how  a  distinction  can 
well  be  made,  as  to  time,  between  the  estimate  and  the  assess- 
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rmnt    As  I  read  the  statute,  both  should  precede  the  Eqaking 
of  the  improvement. 

But  the  question  remains,  whether  this  objection  is  fatal  to 
the  proceedings.  The  charter  of  the  city  of  New- York  provides, 
that  when  a  vote  is  taken  in  the  common  council  upon  a  reso- 
lution involving  a  tax  or  assessment  upon  the  citizens,  the  ayes 
and  noes  shall  be  called.  In  Striker  v.  Kelly,  (7  Hill,  9,)  the 
court  held,  against  my  opinion,  (p.  29,)  that  this  provision  was 
merely  directory;  and  that  the  ordinance  under  which  the 
plaintiff's  land  had  been  assessed  and  sold,  was  well  passed, 
although  the  ayes  and  noes  were  not  called.  That  is  a  stronger 
case  than  the  one  at  bar.  There,  the  mode  in  which  the  com- 
mon council  should  have  acted,  was  pointed  out  in  express 
terms;  while  here,  it  can  only  be  made  out  by  construction. 
And  the  calling  of  the  ayes  and  noes  was  likely  to  be  much 
more  important  to  laud  o-^ners,  than  was  the  time  when  an  esti- 
mate and  asslessment  should  be  made.  Although  the  judgment 
in  Striker  v.  Kelly  has  been  reversed,(a)  the  reversal,  as  we 
imderstand,  went  upon  another  ground,  and  left  this  question 
untouched.  That  case  is,  therefore,  an  authority  for  holding 
that,  as  to  time,  the  statute  under  consideration  is  only  directory, 
and  need  not  be  strictly  followed. 

We  have  before  followed  the  decision  in  Striker  v.  Kelly, 
upon  another  point,  notwithstanding  the  reversal.  In  that  case 
a  majority  of  the  members  of  this  court  rejected  the  doctrine, 
which  had  long  prevailed,  that  in  the  New-York  street  cases  we 
did  not  act  as  a  court,  but  as  commissioners.  And  as  the  court 
Df  errors  had  left  that  branch  of  the  decision  untouched,  we  held 
at  the  last  February  special  term,  that  when  a  party  wishes  to 
bring  error  in  a  street  case,  it  is  no  longer  either  necessary  or 
proper  to  pursue  the  former  practice  of  issuing  a  certiorari  to 
the  justices  of  this  conri  as  commissioners  ;  [see  7  Hill,  27  ;)  but 
that  a  writ  of  error,  if  error  will  lie,  should  be  sued  out,  wiihoiit 
a  certiorari,  as  in  other  cases. 

The  next  question  arises  upon  the  fact  that  only  two  of  the 
assessors  signed  the  estimate  and  assessment ;  and  the  statute 


(a\  2  Denio,  321 
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contains  no  provision  that  a  majority  may  act.  The  rule  in 
such  cases  is,  that  where  all  meet  and  consult,  a  majority  may 
decide,  unless  the  statute  otherwise  directs.  {Ex  parte  Rogers, 
7  Cowen,  626 ;  Babcock  v.  Lavtb,  1  id,  238 ;  Crocker  v.  Crane, 
21  Wend.  211 ;  Woolsey  v.  Tompkins,  23  id,  324.)  This  rule 
of  the  common  law  has  now  passed  into  a  statute.  (2  R.  S.  555, 
§  27.)  When  nothing  appears  to  the  contrary,  it  may  be  pre^ 
sumed  that  the  person  or  officer  who  did  not  sigh  the  proceed- 
ings met  and  consulted  with  those  who  did  sign.  ( Yates  v. 
Russell,  17  John.  461.  468  j  McCoy  v.  Curtice,  9  Wend.  17; 
Downing  v.  Rugar,  21  id,  178.)  In  addition  to  this  presump- 
tion, it  was  proved  that  all  of  the  assessors  took  the  oath  of  of- 
fice ;  and  as  I  understand  the  case,  all  were  together,  and  settled 
the  principle  on  which  the  assessment  should  be  made.  The 
witness  adds,  that  all  of  the  assessors  were  in  the  street  commis- 
sioners'office  at  the  time  the  assessment  was  made.  If  there 
was  any  room  for  doubt  upon  the  point  that  all  met  and  con- 
sulted, there  was  clearly  evidence  enough  to  carry  the  cause  (o 
the  jury;  and  this  without  the  aid  of  any  presumption  on  the 
subject. 

The  onlly  remaining  question  is  upon  the  warrant.  The  sale 
of  the  land  was  not  made  under  the  warrant.  That  process 
issues  for  the  purpose  of  collecting  the  assessment  from  goods 
and  chattels,  without  resorting  to  the  land.  (§  175,  and  Statutes 
of  1816,  p.  113,  §§  1, 2.)  The  assessment  in  this  case  was  against 
the  owner  by  name  ;  and  the  warrant  directed  the  officer  to  col- 
lect the  money  from  him.  Thus  far  all  was  right.  But  the 
warrant  went  further,  and  directed  the  officer  to  levy  the  money 
by  distress  and  sale  of  the  goods  of  the  owner,  or  occupant. 
Now  if  it  be  conceded  that  the  process  was  void  so  far  as  related 
to  the  occupant,  I  see  no  reason  why  it  was  not  good  as  against 
the  owner  of  the  land.  It  may  well  be  that  a  levy  upon  the 
goods  of  a  third  person  would  have  been  a  trespass,  and  yet  the 
warrant  may  be  perfectly  good  as  against  the  person  who  was 
assessed,  and  against  whom  by  name  the  process  was  issued. 
We  think  the  verdict  must  be  set  aside. 

New  trial  granted. 
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GoNovER  VS.  The  Mutual  Insurance  Co.  of  the  Citt  and 

County  op  Albany. 

A  bill  of  exceptions  will  not  lie  to  reyiew  the  exercise  of  the  discretion  of  the  circuit 
judge  in  diare^rdin|r  a  variance  as  amendable. 

Where  a  policy  of  insurance  prohibited  an  assignment  of  the  interest  of  the  assured 
**  unless  by  the  consent  of  the  company  manifested  in  writing,"  and  the  secretary, 
on  an  application  to  him  at  the  office  of  the  company,  endorsed  npon  the  policy 
and  subscribed  a  consent  to  an  assignment ;  held,  that  his  authority  to  do  so,  in  the 
absence  of  evidence  to  the  contrary,  should  be  presumed. 

Held  alsOf  that  if  it  were  necessary  to  proyehis  authority,  evidence  that  he  had  oden 
given  such  written  consent  in  other  cases  would  be  sufficient  to  cany  the  case  to 
the  jury. 

A  mortgage  by  the  insured  of  the  property  covered  by  the  policy,  is  not  an  alienation 
by  sale  or  otherwise  within  the  meaning  of  the  seventh  section  of  pattern  act  for 
mutual  insurance  companies.    {Stat.  1836,  p.  44.) 

Where  the  insured  has  executed  a  mortgage  on  the  insured  property,  and  has  assign- 
ed the  policy  to  the  mortgagee  before  the  happening  of  the  loss,  the  suit  for  the 
amount  insured  must  still  be  brought  in  the  name  of  the  party  insured  named  in 
the  policy. 

Otherwise,  where  tlie  insured  has  sold  the  premises,  and  the  company  has  confirmed 
the  inscrance  in  favor  of  the  vendee,  pursuant  to  section  seven  of  the  pattern  act 

Assumpsit  tried  at  the  Albany  circuit  io  April,  1845,  before 
Parker,  C.  Judge.  The  action  was  on  a  policy,  dated  July 
82,  1836,  by  which  the  ^defendants  insured  the  plaintiff  for  five 
years,  against  loss  or  damage  by  fire,  to  the  amount  of  $600  on 
his  dwelling  house.  No.  34  Van  Schaack-street,  in  the  city  of 
Albany,  and  $66  on  his  woodhouse  in  the  rear  of  the  dwelling. 
The  policy  contained  the  following  clause — "  The  interest  of  the 
insured  in  tMs  policy  is  not  assignable  unless  by  consent  of  the 
company  manifested  in  writing,  in  pursuance  of  the  by-laws  of 
the  company,  and  the  same  be  endorsed  on,  or  annexed  to  this 
policy."  On  the  16th  of  May,  1837,  the  plaintiff  wished  to  bor- 
row $600  from  one  Robert  Grridley,  and  proposed  to  secure  him 
by  a  mortgage  on  the  insured  property,  and  an  assignment  of  the 
policy.  Gridley  was  willing  to  loan  the  money  on  those  terms, 
if  the  defendants  would  consent  to  an  assignment  of  the  policy. 
The  parties  called  and  informed  the  secretary  of  the  company 


UTICA,  JULY,  1846.  255 


CoooTer  «.  The  Mutoal  Insurance  Company  of  Albany. 

of  their  arrangement  for  the  loan,  and  the  secretary  thereupon 
endorsed  and  signed  a  consent  that  the  policy  be  assigned  to 
Gridley.  The  plaintiff  and  Gridley  thereupon  concluded  the 
proposed  arrangement,  and  on  the  same  day  the  policy  was 
assigned  to  Gridley.  Evidence  was  given  that  the  secretary  had 
before  oilen  consented  to  the  assignment  of  policies ;  but  there 
was  no  by-law  or  written  resolution  of  the  company  giving  him 
authority  to  do  so. 

On  the  18th  of  August,  1838,  the  property  was  destroyed  by 
fire.  The  afSdavit  which  was  furnished  as  a  part  of  the  pre- 
liminary proofs  was  made  by  Gridley^  and  stated,  among  other 
things,  the  assignment  of  the  policy  from  the  plaintiff  to  Gridley. 
The  averment  in  the  declaration  concerning  the  affidavit  was, 
that  "the  said  plaintiff'  did  deliver  unto  the  said  company  an 
affidavit  signed  with  his  own  hand,  and  verified  by  his  own 
oaihj  taken  before"  &c.  The  defendants  made  an  objection 
for  variance,  which  the  judge  overruled,  and  the  defendants 
excepted. 

The  defendants  moved  for  a  nonsuit  on  the  ground,  1,  that 
there  was  no  proof  that  the  secretary  had  authority  to  consent 
to  the  assignment.  2.  By  the  charter,  the  com{)any  itself  could 
not  consent  to  the  assignment  without  a  compliance  with  the 
7th  section  of  the  charter ;  and  there  was  no  proof  of  a  compli- 
ance. And  3,  the  action  should  have  beten  brought  in  the  name 
of  Gridley.  Motion  overruled ;  exception ;  and  verdict  for  the 
plaintiff.  The  defendants  move  for  a  new  trial  on  a  bill  of 
exceptions. 

S.  Stevens,  for  the  defendants. 

JR.  W.  Peckham,  for  the  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  circuit  judge  had  a 
discretion  to  disregard  the  variance  as  amendable ;  and  for  the 
exercise  of  that  discretion  a  bill  of  exceptions  will  not  lie.    (2 
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R.  S.  406,  §  79 ;  Mappa  v.  Pease,  15  Wend.  669 ;  Mann  T. 
Herkimer  Mutual  Ins.  Co,,  4  SUl,  187.)  (a) 

There  was  sufficient  evidence  to  carry  the  cause  to  the  jury 
on  the  question  of  authority  in  the  secretary  to  consent  to  the 
assignment  of  the  policy.  Although  he  had  no  written  author- 
ity, he  had  often  given  consent  in  other  cases ;  and  the  jury 
could  not  but  have  found,  upon  the  evidence,  that  what  he  did 
had  been  approved  by  the  company.  And  besides ;  it  was 
enough  that  the  secretary  was  a  principal  officer  or  agent  of  the 
company,  and  that  he  gave  the  consent  on  application  for  that 
purpose,  at  the  place  where  the  company  transacted  its  business. 
His  authority  should  be  presumed  until  the  contrary  appears. 
{Bank  of  Vergennes  v.  Warren,  7  Hill,  91.)  If  the  case  of 
Dawes  v.  The  North  River  Ins.  Co.,  (7  Cowen,  462,)  must  b€ 
considered  as  laying  down  a  different  doctrine,  we  feel  constrain 
ed  to  say  that  the  decision  cannot  be  supported. 

The  defendants  insist  that  the  mortgage  to  Qridley  was  an 
alienation  of  the  insured  property  within  the  meaning  of  the 
seventh  section  of  the  charter  of  the  company.  {Statutes  of 
1836,  p.  315,  and  44.)  But  we  think  otherwise.  The  aliena- 
tion spoken  of  in  the  statute  is  an  absolute  transfer  of  the  title  to 
the  property.  The  mortgage  only  created  a  lien  on  the  land 
for  the  security  of  a  debt. 

l/the  case  had  been  within  the  seventh  section  of  the  charter, 
the  action  should  have  been  brought  in  the  name  of  Gridley. 
{Mann  v.  The  Herkimer  Ins.  Co.,  4  Hill,  187.)  But  as  the 
case  was  not  within  that  section,  the  action  was  necessarily 
brought  in  the  name  of  Conover,  though  for  the  benefit  of  Grid- 
ley.  {Jessel  V.  The  Williamsburgh  Ins.  Co.,  3  Hill,  88.) 
There  was  no  error  on  the  trial. 

New  trial  denied. 

(a)  See  also  SUMun  r.  FairehUd,  in  tbe  eouK  for  the  correction  of  errors, 
(7  HUl,  1292.) 

END   OF  JULY  TERM. 
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The  Manufacturers'  and  Mechanics'  Bank  of  thb 
Northern  Liberties  of  the  County  of  Philadelphia 
v8,  botd  &  cowden. 

A  wanant  of  attorney  to  confess  judgment  executed  by  residents  of  Pennsylvania, 
which  by  a  fair  construction  of  its  terms  contemplated  a  judgment  in  a  court  of 
that  state,  will  not  uphold  a  judgment  entered  in  this  state.  The  same  point  de- 
cided in  The  Manufaetwrenf  and  Mechanicti'  Bank  of  Philadelphia  ▼.  St.  John^ 
(5  HiU,  497,)  xeasserted. 

The  proTisions  of  the  revised  statutes  forbidding  the  setting  aside  a  judgment  lor 
irregularity  after  the  expiration  of  one  year,  (2  R.  8.  359»  §  3,)  does  not  prevent 
the  setting  aside  a  judgment  by  confession  after  that  period,  for  the  want  of  a  suf- 
ficient wanant  of  attorney  to  confess  such  judgment 

The  rule  that  a  judgment  regularly  confessed  by  a  solvent  attorney  will  not  be  set 
aside  on  motion  for  the  want  of  authority  in  the  attorney,  does  not  apply  where  the 
plaintiff  procured  the  attorney  to  act ;  e.  g.  where  the  defendant  executed  a  war- 
rant authorizing  the  confession  of  a  judgment  in  Pennsylvania,  upon  pretence  of 
which  the  plaintiff  procured  a  confession  to  be  signed  by  an  attorney  of  this  Court 
and  a  judgment  to  be  entered  here. 

Judgment  against  the  defendants  was  entered  in  this  court 
on  the  10th  of  February,  1842,  for  ^60,000  of  debt,  by  virtue  of 
a  bond  and  warrant  of  attorney  executed  by  the  defendants  to 
the  plaintiff  on  the  16tli  of  April,  1841.  The  warrant  was  like 
that  in  3  Hill,  461,  {see  also  5  id.  497,)  except  that  it  named  a 
different  attorney,  and  described  both  of  the  defendants  as  resi- 
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dents  of  the  state  of  Pennsylvania.  The  defendants  did  not 
learn  that  a  judgment  had  been  entered  until  the  6th  of  May 
last,  and  they  gave  notice  of  this  motion  for  the  June  special 
term,  when  it  went  over  until  the  present  term  for  the  accom- 
modation of  the  plain  tifls. 

N.  Hill  Jr,j  for  the  defendants,  moved  to  set  aside  the  judg- 
ment, on  the  ground  that  the  warrant  of  attorney  gave  no  author- 
ity whatever  for  entering  a  judgment  in  this  state.  {Manufac 
turersf  Bank  v.  St.  John^  6  £K/Z,  497.) 

J.  A.  Collier,  for  the  plaintiffs,  said  the  warrant  was  broad 
enough  to  authorize  a  judgment  here.  2.  More  than  a  year  has 
elapsed  since  the  judgment  was  entered,  and  it  cannot  now  be 
set  aside  for  irregularity.  (2  R.  S.  369, }  2.)  3.  An  attorney  of 
this  court  appeared  and  confessed  the  judgment,  and  it  does  not 
appear  that  he  is  insolvent :  the  defendants  must  be  left  to  their 
remedy  against  the  attorney.    (6  John,  296 ;  9  Wetid.  437.) 

By  the  Court,  Bronson,  Ch.  J.  We  adhere  to  the  opinion 
expressed  in  The  Manufacturer^  Bank  v.  St,  John,  (6  Hill^ 
497,)  that  the  warrant  of  attorney  did  not  authorize  the  entry  of 
a  judgment  in  this  state. 

Although  more  than  a  year  has  elapsed  since  the  judgment 
was  entered,  the  motion  is  not  made  on  the  ground  of  mere 
irregularity.  It  involves  a  substantial  matter  of  right.  A  judg- 
ment has  been  entered  against  the  defendants  without  authority. 
The  statute  does  not  apply  to  such  a  case.  {Dedericl^s  Adm.  v. 
Richley,  19  Wend,  108.)  The  defendants  have  lost  no  time  in 
making  the  motion  after  they  were  informed  of  the  judgment 

This  is  not  a  case  for  leaving  the  defendants  to  an  action 
against  the  attorney  who  appeared  in  their  names  and  confessed 
the  judgment.  The  plaintiffs  were  parties  to  that  transaction. 
They  did  what  the  creditor  always  does  in  such  cases,  presented 
the  warrant,  and  requested  the  attorney  to  act  under  it  Although 
it  is  probable  that  neither  they  nor  the  attorney  supposed  they 
were  doing  a  wrong,  yet  a  wrong  was  done ;  and  as  the  plain 
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tiffs  were  concerned  in  it,  they  can  claim  no  benefit  under  it. 
It  is  not  like  a  case  where  an  attorney  appears  and  acts  for  a 
defendant,  without  any  knowledge  on  the  part  of  the  plaintiff 
that  the  attorney  is  acting  without  authority. 

Motion  granted. 


Slocum  PS.  Lansing. 

Where  m  defendant  paid  the  ooete  of  the  eireoit  and  of  the  motion,  opon  ohtainin|f  % 
new  trial  on  payment  of  coeta,  and  afterwarda  had  judgment  as  in  caee  of  nonsoit 
fai  his  favor ;  hgld  that  he  was  not  entitled  to  tax  his  own  eosts  of  the  application 
fiv  a  new  trial. 

Costs.  The  cause  was  tried  in  March,  1839,  when  the 
plaintiff  obtained  a  verdict.  The  defendant  made  a  case,  and 
obtained  a  new  trial,  on  payment  of  costs  ;  and  he  paid  tfie 
plaintiff's  costs  of  the  circuit  at  which  the  cause  was  tried,  and 
the  costs  of  opposing  the  motion  for  a  new  trial.  The  defen- 
dant afterwards  obtained  a  judgment  as  in  case  of  nonsuit, 
and  in  his  bill  of  costs  ctArg^3ii  and  had  taxed  all  his  own  costs 
on  the  application  for  a  new  trial,  amounting  to  ^107,81. 

S,  Stevens,  for  the  plaintiff,  moved  for  a  retaxation  of  the  costs, 
and  that  the  sum  of  $107,81  be  deducted  from  the  bill  as  taxed* 

M.  T.  Reynolds^  for  the  defendant 

By  the  Court,  Bronson,  Ch.  ?  As  tb«  defendant  was  re- 
quired ti  ,^f  .>^ts,  the  graLhh^  dt  the  ne^  trial  must  have 
been  consideroiCi  k  xar'}>*  of  ftvo^  richer  than  of  strict  right; 
and  the  defendant  cannot  be  entitltd  to  t  le  costs  of  his  proceed- 
ings to  obtain  the  favor.(a) 

Motion  granted. 

(«)  So  where  a  plaintiff  pays  costs  of  a  ehrcoit  for  not  proceeding  to  tnal  ptinni- 
iVt  lo  notice,  and  afterwards  xeeorers  in  the  suit,  he  e  mnot  tax  his  own  costs  of  thai 
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circait  {Linacre  y.  Lusht  3  Wend.  305.)  But  where  a  dcw  trial  is  granted  at  ike 
instance  of  the  plaintiff,  the  costs  to  abide  the  result,  and  the  defendant  recoyers,  he 
is  entitled  to  his  costs  of  opposing  the  motion  for  a  new  trial.    (Coon  t.  Tkwr^ 


Willard  and  others  vs.  Harbeck  and  another. 

Where  a  hearing  before  referees  falls  throngh,  on  account  of  the  non-attendance  of 
one  of  the  referees,  the  party  who  sooceeds  is  entitled  to  tax  an  attorney's  fee  and 
a  eoinuiel  fee,  for  attending  prepared  for  trial ;  and  also  subpoenas,  tickets  and  the 
fee  for  serving  them,  and  witness'  fees. 

An  attorney  who  prosecutes  or  defends  hierown  suit  in  person,  may  tax  attorney's  fees 
as  in  other  cases,  except  a  retaining  fee,  which  is  not  taxable. 

Motion  by  defendants  for  re-taxation  of  costs.    The  plaintiffs 
recovered  on  a  hearing  before  referees.    The  first  meeting  of 
the  neferees  was  held  pursuant  to  notice^  October  14, 1844,  wh^ 
the  referees  were  sworn,  and  adjourned  to  the  6th  of  December; 
on  which  day  the  hearing  fell  through  in  consequence  of  the 
absence  of  one  of  the  referees.    The  plaintifis  again  noticed  fcH 
hearing  on  the  24th  January,  1845,  when  the  hearing  again 
failed  for  the  same  cause.    The  same  thing  happened  again  on 
the  20th  of  June.    The  cause  was  noticed  again  for  the  22d  of 
December,  when  the  hearing  commenced,  and  after  having  been 
continued  on  several  days,  and  after  several  adjournments,  the 
referees  made  their  report  in  April,  1846.    The  plaintiffs  charged 
an  attorney  and  counsel  fee  amounting  to  $6  for  each  time  that 
they  attended  in  pursuance  of  a  new  notice  of  hearing,  although 
the  hearing  fell  through.    They  also  charged  subpoenas,  tickets 
and  serving  for  each  of  those  occasions,  on  proof  that  the  ser- 
vices were  rendered.    Witnesses'  fees  were  also  charged,  on 
proof  that  they  were  subpcenaed  and  attended  at  those  times. 

/  Pierson,  (or  the  defendants. 

/  />.  Willard,  for  the  plaintiffs. 
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By  the  Court ,  Bronson,  Ch.  J.  The  appointed  hearing  fell 
khroTigh  several  times  tvithout  any  fault  on  the  part  of  the  plain- 
tiffs, and  we  see  no  reason  why  they  should  not  be  allowed  the 
costs  of  preparing  and  attending  on  those  occasions.  They 
would  have  had  costs  if  a  circuit  had  failed,  and  there  is  no  dif- 
ference in  principle  between  the  two  cases. 

It  is  objected  that  as  the  plaintlfi^  are  attorneys  they  cannot 
have  a  fee  for  attendance.  An  attorney  cannot  charge  a  retain- 
ing fee  in  his  own  suit,  because  he  is  not  retained;  but  attend- 
ing a  circuit  or  hearing  before  referees  is  like  any  other  service 
rendered,  such  as  drawing  papers,  which  an  attorney  may  charge 
in  his  own  suit.    As  respects  these  objection^  the  motion  for  a 

re-taxation  must  be  denied. 

Ordered  accordingly. 


Bradley  vs.  Burwell  and  another,  executors  of  Gould. 

CoBta  can  not  be  girea  a^ainft  an  etieeatar  or  adminittnklor  where  the  cteim  waa  not 
preaented  within  the  time  required  by  law  after  the  publication  of  notice  to  creditora 
to  preaeot  their  claims,  though  the  demand  arose  after  that  period  had  expired. 

Costs  against  executors.  In  January,  183S,  the  plaintiff  and 
the  testator  became  sureties  in  a  bond  that  one  Smith  should 
faithfully  perform  his  trtist  as  a  general  guardian  for  one  Fuller, 
an  infant.  In  August,  1884,  the  testator  died,  and  the  defen- 
dants soon  afterwards  obtained  letters  testamentary,  and  gave 
the  notice  provided  for  by  the  statute  reqiiirihg  til  persons  hav- 
ing claims  to  present  the  same  within  six  months.  The  six 
months  expired  in  1835.  In  February,  1843,  it  was  ascertained 
and  determined  that  the  guardian  was  in  default ;  and  a  suit  on 
the  bond  was  soon  afterwards  commenced  by  the  infltnt  against 
the  guardian  and  the  plaintiff  as  survivors  of  the  intestate ;  and 
in  November,  1843,  judgment  was  recovered  in  that  action  for 
$2,347,55.  The  plaintiff,  having  paid  the  judgment,  brought 
this  action  for  contribution,  and  judgment  has  been  rendered  in 
his  favor  for  one  half  of  the  above  amount.    Before  commencing 
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the  action,  the  plaintiff  presented  the  claim  to  the  executors,  and 
requested  them  either  to  pay  or  refer,  but  they  refused  to  do 
either.    They  had  assets  then,  and  have  still. 

E.  S.  Caprotij  for  the  plaintiff,  moved  for  costs,  to  be  levied 
of  the  property  of  the  testator. 

N.  Hill  Jr.,  for. the  defendants. 

By  the  Court,  Bronson,  Ch.  J.  It  has  been  said,  though  it 
was  not  then  necessary  to  decide  the  question,  that  the  creditor 
can  never  recover  costs  where  the  claim  was  not  presented  to 
the  executor  within  the  runningr  of  the  six  months'  notice. 
[Btdlock  V.  Bogardvs,  I  Detiio,  276.)  In  this  case  the  claim 
was  not  presented  within  the  six  months,  nor  until  more  than 
seven  years  had  elapsed,  for  the  obvious  reason  that  until  the 
plaintiff  paid  the  money  in  1843  he  had  no  claim  to  present 
He  was  only  a  co-surety  with  the  testator  in  a  bond  upon  which 
a  right  of  action  might  never  arise  against  any  one.  Does  the 
statute  apply  to  such  a  case,  which  could  hardly  have  been  in 
the  mind  of  the  lawmakers  ?  There  is  force  in  the  argument  of 
the  plaintiff's  counsel,  that  the  notice  is  addressed  to  "  creditors,^ 
or  "  persons  having  claims  against  the  deceased ;"  (2  R,  S.  88, 
}  34 ;)  and  as  the  plaintiff  was  not  a  creditor,  and  had  no  claim 
at  that  time,  he  does  not  fall  within  the  influence  of  the  41st 
section,  which  regulates  the  recovery  of  costs:  and  if  the  case  is 
not  within  that  section,  it  then  comes  under  the  general  provia- 
ion  for  costs  in  all  cases  where  debt  or  damages  are  recovered. 
(2  R.  S.  613,  i§  4, 5 ;  id.  618,  i  37.)  But  we  think  the  language 
of  the  41st  section  is  too  broad  to  be  got  over.  It  provides,  that 
no  costs  shall  be  recovered  against  executors  in  any  suit  at  law, 
^unless  it  shall  appear  that  the  demand  on  which  the  action 
was  founded,  was  presented  within  the  time  aforesaid."  There 
are  no  qualifying  words;  and  we  cannot  make  an  exception, 
however  probable  it  may  be  that  an  exception  would  have  been 
made  had  a  case  like  this  bepm  thought  of  by  the  lawmakers. 

Motion  denied. 
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Clute  &  Clute  vs.  Clute. 

The  court  win  not  inquire  into  the  fractions  of  a  day  in  order  to  determine  whether 
•  judgment  record  upon  bond  and  warrant  of  attorney  was  6]ed  before  the  execu- 
tion was  issued,  where  the  setting  aside  of  the  execution  would  let  in  a  general 
asrignment  which  the  defendant  intended  to  be  subject  to  the  execution,  and  where 
the  delay  in  filing  the  record  was  attributable  to  accident 

Judgment  for  the  plaintiffs  by  virtue  of  a  bond  and  warrant 
ot  attorney,  with  a  consent  that  execution  might  issue  immedi- 
ately, was  perfected  on  the  16th  of  May  last.  The  bond  and 
warrant  were  executed,  and  the  papers  for  the  purpose  of  enter- 
ing the  jiidcrment  were  prepared  and  the  record  was  signed  on 
the  15th  of  May.  The  papers  were  sent  from  Schenectady  to 
the  clerk's  oflSce  in  Albany  by  the  nine  o'clock  morning  train  of 
cars  on  the  16th ;  and  should,  in  the  usual  course  of  things, 
have  been  received  at  the  clerk's  office  by  or  before  noon.  But 
for  some  reason  the  judgment  was  not  docketed  until  three 
o'clock  P.  M.  At  two  o'clock  P.  M.  of  that  day  the  plaintiff's 
attorney,  supposing  the  judgment  had  been  perfected,  issued  a 
fi.fa.  to  the  sheriff  of  Schenectady  county,  who  went  to  the  de- 
fendant's store  about  ten  minutes  after  receiving  the  execution ; 
but  made  no  levy  at  that  time.  At  eight  o'clock  in  the  evening 
the  sheriff  returned,  made  a  levy,  and  closed  the  store.  About 
two  hours  afterwards  the  defendant  executed  a  general  assign- 
ment of  his  property  for  the  benefit  of  creditors.  There  was  a 
great  number  of  affidavits  in  relation  to  the  time  of  making  the 
levy. 

F.  S.  Edwards  6^  M,  T.  Reynolds,  on  behalf  of  the  defen- 
dant and  the  assignees,  moved  to  set  aside  the  execution  for 
irregularity — the  same  having  been  issued  before  the  judgment 
was  perfected.  They  cited  2  R,  S.  360,  §11;  Marvin  v.  Her» 
rick,  (5  Wend.  109;)  Bi^4ler  v.  Lewis.  C.  P.  (10  id.  541.) 

S.  H.  Johnson  ^  S.  Stevens,  for  the  plaintiffs,  cited  Walters 
V.  Sffkes,  (22  Wetid.  566 ;)  Small  v.  McChesney,  (3  Cowefi,  19.) 
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By  the  Court,  Bronson,  Oh.  J.  On  looking  into  the  papers 
I  am  satisfied  that  at  the  time  the  judgment  was  confessed,  and 
for  several  days  afterwards,  the  defendant  intended  to  give  the 
plaintifis  a  preference  over  his  other  creditors.  His  mind  has 
changed  since  that  time.  If  the  execution  stands,  the  intention 
of  the  parties  will  be  carried  into  efEeet :  if  set  aside,  their  inten- 
tion will  be  defeated.  Although  in  consequence  of  some  acci- 
dent the  execution  was  issued  too  soon  by  an  hour,  it  was  not 
levied  nor  was  any  thing  done  under  it  until  several  hours  after 
the  judgment  had  been  perfected.  As  a  general  rule  the  court 
does  not  inquire  into  the  fraptions  of  a  day,  except  for  the  pur- 
pose of  guarding  against  injustice;  and  that  rule  has  been  a[>- 
plied  in  a  case  like  this.  {Small  v.  McChesney^  3  CcfweUj  19.) 
No  injustice  will  be  done  by  allowing  the  execution  to  stand. 

Motion  de&iecL 


Phelps  vs.  Thb  First  Reformed  PROTssTANrt  Dutcb 

Church  of  Fort  Plain. 

The  bfmd  required  oa  Um  aUowaace  of  a  writ  of  error  can  in  no  case  be  leas  than 
$150,  tboagh  there  be  an  order  to  stay  ezeontion,  and  fbongh  the  judgment  be 
1«68  than  half  that  amount. 

Baii.  in  erxor.  Rielps  brought  a  writ  of  error  to  the  Mont- 
gomery C.  P.,  to  reverse  a  judgment  which  the  church  had 
recovered  against  him  of  $20.  He  gave  bond  in  the  penalty  of 
$250,  and  had  an  order  staying  proceedings  on  the  judgment. 
The  defendants  in  error  excepted  to  the  sureties.  The  plaintiff 
thereupon  executed  a  new  bond  in  the  penalty  of  $60,  with  new 
sureties,  who  justified.  A  copy  of  the  affidavit  of  justification 
was  served  on  the  defendants'  attorney.  The  defendants  then 
applied  to  a  judge,  and  obtained  an  order  supersedmg  the  writ 
of  error. 
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/.  H.  Cooky  for  the  plaintiff  in  error,  moved  to  set  aside  the 
order  of  the  judge  superseding  the  writ  of  error  for  irregularity. 
He  insisted  that  as  die  penalty  of  the  new  bond  was  more  than 
double  the  amount  of  the  judgment,  there  was  a  full  compliance 
with  the  statute.    (2  K  S.  695,  §27.) 

Z>.  O.  Lobdellj  for  the  defendants  in  error. 

Bf/  the  Court,  Bronson,  Ch.  J.  Although  the  new  bond 
may  be  within  the  letter  of  the  statute,  I  cannot  think  it  within 
the  intention  of  the  lawmakers.  When  the  writ  of  error  is  re* 
tumable  in  this  court,  and  is  not  intended  to  operate  as  a  stay  of 
execution,  the  penalty  must  be  one  hundred  and  fifty  dollars. 
But  when  the  writ  is  intended  to  operate  as  a  stay,  the  i^nalty 
of  the  bond  must  be  "  at  least  double  the  sum  recovered  by 
such  judgment.*^  It  is  diflScult  to  suppose  that  the  legislature 
intended  to  require  bail  in  all  cases  to  one  hundred  and  fifty  dol- 
lars, although  no  delay  is  asked ;  and  yet  that  delay  may  be  had 
in  many  cases,  on  giving  bail  to  a  much  smaller  amount  In 
this  instance  the  judgment  is  twenty  dollars.  But  we  have  had 
a  case  before  us  on  error,  where  the  recovery  in  the  court  below 
was  two  cents.  If  the  counsel  for  the  plaintiff  in  error  is  right, 
the  penalty  of  the  error  bond  in  that  case  might  have  been  four 
cents.  Upon  a  reasonable  construction  of  the  statute,  I  think 
the  penalty  of  the  error  bond  can  never  be  less  than  one  hun 
dred  and  fifty  dollars. 

Jewett  J.  dissented. 

Motion  denied. 

Vol.  UL*  34 


266  CASES  IN  THE  SUPREME  COURT. 


Alexander  «.  Carpenter. 


Alexander  vs.  Carpenter. 

The  |)1aintiflr*8  attorney  is  not  liable  for  the  defendant's  costs,  where  the  plaintiff  re« 
moved  from  the  state  pending  the  suit,  but  only  where  he  was  a  non-resident  when 
it  was  commenced. 

A,  K,  Hadley^  for  the  defendant,  moved  for  an  order  that  the 
plaintiff's  attorney  py  one  hundred  dollars  of  the  costs  which 
had  been  adjudged  to  the  defendant  in  this  action,  on  the 
ground  that  the  attorney  had  proceeded  in  the  cause  after  tho 
plaintiff  had  removed  out  of  the  state,  and  without  filing  secu- 
rity  for  costs.  The  plaintiff  was  a  resident  of  this  state  at  the 
time  the  suit  was  commenced ;  but  soon  after  removed  out  of 
the  state.  The  suit  went  on,  and  the  defendant  finally  had 
judgment  to  recover  his  costs,  which  were  taxed  at  $111,25. 

J.  PiersoJij  contra. 

By  the  Court,  Bronson,  Ch.  J.  Prior  to  1830,  there  was 
neither  any  statute  nor  common  law  which  rendered  the  attor- 
ney liable  for  costs,  when  he  commenced  a  suit  for  a  non-resi- 
dent plaintiff,  nor  when  he  proceeded  with  the  suit  after  the 
plaintiff  had  removed  from  the  state,  without  filing  security  for 
costs.  Both  of  those  cases  were  provided  for  by  the  14th  rule 
of  January  term,  1799.  In  the  late  revision  of  the  laws,  the 
legislature  seems  to  have  thought  that  the  court  had  been  too 
hard  upon  the  lawyers,  and  it  was  provided  that  the  attorney 
should  be  liable  for  costs  when  the  plaintiff  should  not  be  a  res- 
ident of  the  state  at  the  commencement  of  the  suit.  Rut  he  was 
not  made  answerable  where  the  plaintiff  removed  out  of  the  state 
after  the  suit  was  commenced.  (2  R.  S.  620,  §§  1, 7.)  After  the 
legislature  undertook  the  regulation  of  the  matter,  the  rule 
which  has  been  mentioned  was  abolished ;  and  since  1830,  there 
has  been  no  law  nor  rule  of  court  making  the  attorney  liable 
for  costs  in  a  case  like  this. 

Motion  denied. 
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CusiCK  VS.  Cohen  and  another. 

A  defendant  in  replevin  who  excepts  to  the  duretiee  taken  by  the  sheriff  need 
not  enter  the  ezoeption  on  the  bond  or  on  the  writ,  bat  may  file  it  in  the  clerk's 
<iffice. 

P.  Cogger,  for  the  defendants,  moved  for  judgment,  of  dis- 
continuance in  replevin,  because  the  plaintiff's  sureties  taken  by 
the  sheriff  on  the  receipt  of  the  writ  had  not  justified.  The 
defendants  filed  an  exception  to  the  sureties  wiih  the  clerk  of 
the  court,  and  gave  due  notice. 

J,  Percy,  for  the  plaintiff,  objected  that  the  exception  was  not 
sufficient.  It  should  have  been  entered  on  the  bond  taken  by 
the  sheriff,  or  on  the  writ  of  replevin. 

By  the  Court,  Bronson,  Ch.  J.    The  bond  remains  with 

the  sheriff,  and  I  do  not  think  the  defendant  is  obliged  to  seek 

hinn  in  order  to  make  an  exception  to  the  sureties ;  and  I  see 

no  reason  for  requiring  the  exception  to  be  endorsed  on  the  writ 

It  is  enough  that  it  be  filed  with  the  clerk  of  the  court.    The 

defendants  are  regular,  but  the  plaintiff  may  be  relieved  on 

terms. 

Ordered  accordingly. 


Grosvenor  and  another  vs.  Rogers  and  othera 

lo  a  fluit  on  a  bond  in  a  penalty  of  more  than  $50,  where  there  has  been  a  trial  and 
a  report  of  referees  assessing  the  damages  at  less  than  $50,  the  plaintiff  will  not 
be  compelled  to  accept  a  tender  of  the  damages,  without  costs,  vpon  the  footing 
of  a  oettUment  within  the  equity  of  the  statute,  (S  JR.  S.  616,  §  21,)  bat  may. 
notwithstanding  the  tender,  enter  up  judgment  for  the  penalty  with  costs. 

Debt  on  bond,  in  the  penal  sum  of  $82,64,  conditioned  that 
ftogers,  who  bad  been  committed  to  the  jail  limits  in  the  city 
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Groflvenor  t>.  Rogers. 


of  New- York,  on  a  precept  for  the  sura  of  $41,32,  should  remain 
a  true  and  faithful  prisoner,  &c.  The  plaintife  for  whose  ben- 
efit the  precept  was  issued,  took  an  assignment  of  the  bond  and 
commenced  this  action  in  January,  1845,  and  in  their  declara- 
tion aliegied  for  a  breach  of  the  condition  of  the  bond  that 
Rogers  did  not  remain  a  true  and  faithful  prisoner,  but  escaped. 
The  suit  was  defended  on  the  ground  that  there  had  been  no 
escape*  After  the  cause  had  been  several  times  upon  the  circuit 
calendar,  it  was  referred  to  a  sole  referee,  who,  after  twenty 
meetings,  reported  in  favor  of  the  plainti^,  on  the  18th  of  July 
last,  and  assessed  their  damages  at  $47,32.  The  plaintiffs'  costs 
in  the  suit  by  this  time  amounted  to  about  $200.  On  the  25th 
of  July,  the  defendants  tendered  the  plaintiffs  $47,50  in  full 
settlement  and  discharge  of  the  action;  but  the  tender  was 
refused. 

/.  Harris  now  moved  that  the  defendants  be  allowed  to  pay 
the  sum  of  $47,60  into  court,  and  thereupon  that  all  proceedings 
on  the  part  of  the'  plaintiffs  be  perpetually  stayed.  He  cited  2 
H  S.  616,  i  21 ;  WeUs  v.  Feeter,  (5  Wend.  133 ;)  Howe  v. 
Goodrich,  (18  Wend.  560.) 

M.  T.  Reynolds^  for  the  plaintiff,  cited  TTie  People  v. 
Sternburgh,  (1  Denio,  635.) 

Bp  the  Court,  Beonson,  Ch.  J.  The  question  is,  whether 
the  plaintifis  must  accept  the  damages  and  lose  the  costs ;  or 
whether  they  are  at  liberty  to  proceed  and  enter  judgment  for 
the  penalty  of  the  bond,  which  will  carry  costs.  The  statute 
only  denies  costs  when  a  suit  upon  contract  ^4s  settled  before 
judgment,  and  the  sum  actually  due  and  admitted^  is  mH  soffit 
cient  to  carry  costs.  This  language  plainly  imports  the  assent 
of  both  parties.  But  proceeding  on  the  equity  of  the  statute, 
the  plaintiff  has  sometimes  been  compelled,  in  actions  upon 
penal  bonds,  to  accept  the  amount  due  by  the  condition,  without 
costs.  But  it  has  been  in  cases  where  the  amount  could  be 
ascertained  by  mere  computation ;    and  where  the  plaintiify 
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right  to  recover  had  not  been  litigated  before  the  tender  was 
loade.  In  this  case  the  defendants  have  contested  the  plaintiffs' 
right  to  recover  for  a  year  and  a  half:  and  now,  after  a  report 
against  thero,  and  on  the  eve  of  a  judgment,  they  propose  to  pay 
tlie  damages  assessed  by  the  referee,  and  leave  the  plaintiffs  to 
hear  the  costs  of  the  litigation.  The  case  is  neither  within  the 
letter  nor  the  equity  of  the  statute. 

Motion  denied. 


Sandford  vs.  Sinclair. 

1  plea  jmlv  dttrrein  continuance  should  be  pleaded  on  the  fifit  day  of  the  next  term 
after  the  new  matter  of  defence  arose. 

dut  if  a  circuit  intervenes  before  the  tcmi,  it  must  be  pleaded  there  in  order  to  pre- 
vent a  trial. 

When  pleaded  seasonably  it  is  matter  of  right  and  cannot  be  rejected  either  at  the 
circuit  or  the  term. 

When  offered  oot  of  time  the  plaintiff  may  refuse  to  receive  it  and  the  judge  at  the 
circuit  may  disregard  it 

Where  the  defendant  has  allowed  the  time  for  putting  in  such  a  plea  to  elapse, 
though  he  may  be  relieved  upon  terms,  he  will  not  after  a  delay  of  three  years  be 
pemutted  to  put  in  the  plea  nunc  pro  tunc. 

And  where  the  defendant  having  obtained  a  discharge  under  the  bankrapt  act  after 
issne  joined,  refused  to  allow  the  plaintiff  to  discontinue  without  costs  and  success- 
fully resisted  a  motion  made  by  the  plaintiff  for  that  purpose,  and  then  after  consid- 
erable delay  applied  for  leave  to  plead  his  discharge  puis  darrein  centimiance ; 
UELD,  that  he  had  elected  to  abide  by  his  first  defence  and  was  not  entitled  to  relief. 

Several  suits  in  favor  of  the  plaintiff,  against  different  de- 
fendants, all  turning  on  the  same  question,  were  depending  in 
this  court;  and  on  the  trial  of  one  of  the  actions,  against  Halsey, 
in  June,  1842,  the  plaintiff  was  nonsuited.  A  stipulation  was 
thereupon  entered  into  in  all  of  the  suits,  of  which  this  is  one, 
that  in  case  a  new  trial  in  the  Halsey  suit  should  be  denied 
con  a  motion  which  the  plaintiff  proposed  to  make  on  a  bill  of 
exceptions,  then  the  defendants  in  all  the  other  suits  might  enter 
judgment,  as  in  case  of  nonsuit,  unless  the  plaintiff  should  bring 
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error.  If  a  new  trial  should  be  granted  in  the  Halsey  suit,  then 
the  agreement  was,  that  the  causes  "shall  be  considered  as 
standing  for  trial  as  they  now  do."  If  a  new  trial  should  be 
denied  in  the  Halsey  suit,  and  the  plaintiff  should  bring  error, 
then  the  other  causes  "shall  stand  as  they  now  do  until  the  de- 
cision of  the  said  cause  of  Halsey"  in  the  court  of  errors ;  if  the 
judgment  of  the  supreme  court  should  be  affirmed,  then  the 
defendants  in  the  other  suits  might  enter  judgments  as  in  case 
of  nonsuit;  but  if  the  judgment  should  be  reversed,  "then  the 
said  other  causes  shall  stand  for  trial  as  they  now  do." 

In  May  term,  1843,  a  new  trial  in  the  Halsey  suit  was  de- 
nied by  this  court;  and  the  plaintiff  brought  a  writ  of  error. 
On  the  17th  July,  1843,  the  defendant  in  this  suit  obtained  his 
discharge  as  a  bankrupt.  In  September  following,  the  plaintiff 
addressed  a  note  to  the  defendant,  saying,  he  had  heard  of 
the  discharge ;  that  if  the  defendant  availed  himself  of  it  in 
his  suit,  it  would  entitle  the  plaintiff  to  discontinue  without 
costs;  that  the  plaintiff  was  willing  at  once  to  dismiss  the 
suit,  or  if  the  defendant  would  not  set  up  his  discharge,  the 
plaintiff  was  content  to  risk  the  event;  and  that  unless  the 
defendant  consented  to  a  discontinuance,  or  waived  his  dis* 
charge,  the  plaintiff  would  move  the  court  for  leave  to  dis- 
continue. The  defendant  consulted  his  counsel  on  the  subject 
of  the  note,  but  returned  no  answer;  and  the  plaintiff  aAer 
wards  made  a  motion  for  leave  to  discontinue  without  costs, 
which  motion  was  opposed  by  the  defendant,  and  was  denied 
in  December,  1843,  on  the  grounds  stated  in  the  report  of  the 
case.    (6 //i7/,  250.) 

In  December,  1846,  the  judgment  of  this  court  in  the  Halsey 
case  was  reversed  by  the  court  of  errors.  On  the  1st  of  June 
last,  the  plaintiff  noticed  this  cause  for  trial,  at  the  Oswego  cir- 
cuit, which  was  held  on  the  22d  day  of  that  monto:-  0\  tit 
19th  June,  the  defendant  filed  and  served  a  plea,  purportmg  to 
be  puis  darrien  continuance,  setting  up  his  bankrupt  dischai^ ; 
and  the  plea  was  verified  by  affidavit.  The  plaintiff  refused  to 
receive  the  plea ;  and  the  parties  went  to  the  circuit.  The  d«^ 
fendant  there  tendered  another  plea  puis  &c.  of  his  discharge^ 
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which  was  verified  by  affidavit ;  but  the  judge  refused  to  receive 
it,  because  it  had  not  been  pleaded  in  proper  time.  The  plain- 
tiff thereupon  proceeded,  the  defendant  not  appearing,  and  took 
a  verdict  for  {$4,568,73. 

/  Cleveland  ^  C.  P.  Kirklandj  for  the  defendant,  moved  to 
set  aside  the  inquest  for  irregularity.  They  insisted  that  the 
plaintiff  was  bound  to  receive  the  plea,  though  pleaded  out  of 
time,  and  that  the  judge  at  the  circuit  had  no  discretion  to  re- 
ject it.  They  cited  1  Chit.  PL  570 ;  5  Taunt.  333 ;  1  Wend. 
89;  3  T.  R.  554;  1  Sir.  492;  2  Wils.  137;  Mansfield  an 
Demr,  87 ;  1  Stark.  A  62 ;  3  Caines,  172 ;  9  John.  250 ;  1 
BurreWs  Pr.  423;  9  John.  255;  10  id.  161 ;  19  Wend.  639. 
If  the  motion  failed  on  the  ground  of  irregularity,  the  defendant 
then  asked  leave  to  plead  the  discharge  as  of  the  proper  time, 
nunc  pro  tnnc^  or  for  some  other  relief,  upon  such  terms  as  the 
court  should  prescribe. 

N.  Hilly  Jr.  4*  ^-  Stevensj  for  the  plaintiff,  cited  3  Wend. 
310 ;  Grah.  Prac.  296 ;  7  John.  194 ;  1  Caines,  42 ;  2  WattSy 
458 ;  1  Archb.  Prac.  177 ;  Sayer,  268 ;  6  Z).  ^  /?.  521 ;  3  B. 
.^  a  612;  2  Cr.  «J-  M.  384;  2  Roll.  Ab.  630,  p/.  9,  10;  Yelv. 
180,  S.  C. ;  Bull  N.  P.  309 ;  Com.  Dig.  Abatement,  I.  24; 
2  Smithes  R.  396.  Several  matters  were  stated  in  the  papers, 
and  urged  by  the  counsel,  against  permitting  the  defendant  now 
to  set  up  his  discharge.  They  cited  18  John.  336 ;  1  John. 
Cos.  133 ;  9  John.  692 ;  6  Cowen,  596 ;  1  id.  427. 

By  the  Court,  Bronson,  Ch.  J.  A  plea  puis  darrien  con- 
tinuance  should  be  pleaded  on  the  first  day  of  the  term  next 
after  the  new  matter  of  defence  arose ;  but  if  there  is  a  circuit 
in  the  mean  time,  a  trial  can  only  be  prevented  by  putting  in 
the  plea  at  the  circuit.  Wlien  the  plea  comes  in  due  time,  it  is 
matter  of  right ;  and  neither  the  court  in  bank,  nor  the  judge  at 
the  circuit  has  any  discretion  to  reject  it.  But  as  such  pleas  are 
oAen  resorted  to  for  the  mere  purpose  of  delay,  the  defendant  is 
held  to  strict  rules.    If  he  do  not  plead  in  time,  it  is  no  longer 
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a  matter  of  right,  and  the  plaintiff  may  refuse  to  receive  the 
plea ;  or,  if  pleaded  at  the  circuit,  the  judge  may  in  his  discre- 
tion refuse  to  receive  it.  and  suffer  the  trial  to  proceed.  Although 
there  are  some  dida  in  the  books  which  look  the  other  way, 
we  think  this  the  only  safe  and  proper  rule. 

There  can  be  no  pretence  that  this  plea  was  in  due  time.  If 
we  say  nothing  of  the  period  which  elapsed  between  the  grant- 
ing of  the  discharge  in  July,  1843,  and  the  decision  of  the  court 
of  errors  in  December  last,  the  plea  should,  beyond  all  ques* 
tion,  haye  been  put  in  at  the  last  January  term;  and  yet 
both  that,  and  the  May  term  passed  without  any  offer  to  plead. 
The  plaintiff  has  clearly  been  regular ;  and  the  only  remaining 
question  is,  whether  the  defendant  should  be  relieved  on  terms. 

In  the  consideration  of  this  question  it  is  proper  to  inqairo 
how  much  delay  there  has  been.    If  the  defendant  intended  to 
rely  on'  the  discbarge,  he  was  clearly  in  default  from  December 
to  the  19th  of  June  last.    But  I  think  the  discharge  should  have 
been  pleaded  in  1843.    It  is  said  that  the  defendant  was  preclu- 
ded by  the  stipulation  from  pleading  until  after  the  decision  of 
the  court  of  errors  was  made  in  the  Halsey  case.    But  that  is  ao 
error.    The  object  of  the  stipulation  was,  to  make  the  othei 
causes  abide  the  event  of  the  plaintiff's  motion  for  a  new  trial  in 
the  Halsey  cause ;  and  if  a  new  trial  should  be  denied  by  this 
court,  then  to  abide  the  event  in  the  Halsey  case  upon  a  writ  ot 
error.    The  parties  could  not  have  intended  to  preclude  the  de- 
fendant from  pleading  any  new  matter  of  defence  which  might 
arise  in  the  mean  time.    True,  the  stipulation  says,  that  pend- 
ing the  writ  of  error  the  causes  "shall  stand  as  they  now  do:^ 
But  that  meant  no  more,  than  that  the  defendant  should  not  pro- 
ceed to  judgment  prior  to  a  decision  by  the  court  of  errors. 
The  literal  reading  which  is  now  urged  by  the  defendant,  would 
be  fatal  to  his  application  when  applied  to  anotiier  part  of  the 
stipulation.    The  agreement  was,  that  if  the  judgment  in   the 
Iblsey  suit  should  be  reversed,  "  then  the  said  other  causes  shall 
stand  for  trial  <is  they  now  doJ^    If  the  words  "  as  they  now  do' 
in  the  one  clause  would  preclude  the  defendant  from  pleading 
pending  the  writ  of  error,  then  the  same  words  in  the  other 
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cianse  will  preclude  him  from  pleacjing  now;  and  this  with  the 
other  causes  must  ''  stand  for  trial  as  they  now  do ;''  and  not 
upon  any  different  issue.  But  no  such  thing  was  intended. 
The  defendant  might  have  pleaded  his  discharge  immediately 
after  it  was  granted,  and  consequently  he  has  been  in  default  on 
that  subject  for  nearly  three  years. 

The  only  excuse  which  has  been  offered  for  this  great  delay 
is,  that  the  defendant  did  not  know  until  June  last  that  it  was 
necessary  to  plead  the  discharge.  But  I  think  this  was  not  the 
true  reason  for  omitting  to  plead  ;  and  this  leads  me  to  notice 
another  feature  in  the  case.  By  omitting  to  answer  the  plain- 
tiff'is  note  of  September,  1843,  and  afterwards  opposing  the 
plaintiff's  motion  for  leave  to  discontinue,  without  costs,  the  de- 
fendant virtually  decided  not  to  plead  the  discharge ;  but  to  take 
his  chance  of  a  favorable  result  in  the  Halsey  cause,  which 
would  entitle  him  to  a  bill  of  costs  amounting  to  three  or  four 
hundred  dollars,  as  was  stated  in  the  papers  in  opposition  to  the 
plaintiff's  motion.  The  plaintiff  invited  a  termination  of  the 
suit  on  the  ground  of  the  defendant's  bankruptcy,  which  woul  I 
have  given  costs  to  neither  party.  But  as  the  defendant  already 
had  the  judgment  of  this  court  in  his  favor,  and  confidently 
expected  to  succeed  in  the  court  of  errors,  he  refused,  in  effect, 
to  set  up  his  bankruptcy  as  a  ground  of  defence.  He  elected  to 
take  the  peril  of  an  adverse  decision  in  the  Halsey  suit,  in  pre- 
ference to  the  loss  of  a  large  bill  of  costs  by  setting  up  the  dis- 
charge, j^flet  making  that  election,  the  defendant  ought  to 
abide  by  it 

The  delay  alone,  as  it  is  without  a  sufficient  excuse,  would 
make  it  necessary  to  deny  the  present  motion,  so  far  as  relates 
Co  the  pleading  of  the  discharge.  {Desobry  v.  Morange,  18 
Jifkn.  336 ;  Valkenburgh  v.  Dedericky  1  John.  Cos,  133.)  But 
the  case  is  rendered  much  stronger  against  the  defendant  by  the 
&cty  that  when  invited  io  set  up  his  discharge  as  an  answer  to 
the  suit  in  1843,  he  declined  the  offer  in  the  expectation  of  gain- 
ing an  advantage  by  adopting  that  course. 

Although  the  motion  for  leave  to  plead  the  discharge  must  be 
denied,  yet  as  the  defendant  thought  the  plaintiff  was  irregular 
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in  proceeding  at  the  late  circuit,  and  for  that  reason  omitted  to 
set  up  what  he  deems  a  good  defence  on  the  merits,  independent 
of  the  discharge,  we  think  the  verdict  should  be  set  asido  on 
payment  of  costs.  But  in  that  case,  the  plaintiff  may  discon- 
iaue  without  costs,  if  he  shall  so  elect 

Ordered  accordingly. 


Stocking  and  others  us.  Hunt. 

• 

Where  the  law  has  conferred  an  extraordinary  remedy  upon  a  clan  of  erediton,  a 
italQte  taking  away  rach  remedy,  but  leaving  the  ordinary  means  for  the  eoDectioii 
of  the  debt  in  fuU  force,  is  not,  though  operating  upon  existing  contracts,  a  loie 
impairing  the  obligation  of  eontraeta  within  the  inhibitory  provision  in  the  eonsti* 
ttition  of  the  United  States. 

Accordingly  Juld,  that  the  act  of  1836,  {Stat.  p.  369,  §  2,)  repealing  the  provisians 
of  the  revised  statutes  allowing  a  landlord  to  claim  rent  out  of  the  proceeds  of 
property  seised  on  execution  on  the  demised  premises,  was  valid  in  its  applicfttioii 
to  leases  existing  when  the  act  was  passed. 

The  legislature  may  change  the  remedy  upon,  bat  not  the  terms  or  obligation  of  a 
contract. 

Motion  on  behalf  of  A.  Munson,  the  landlord  of  the  defen^ 
oant,  for  a  rule  requiring  the  sheriff  of  Oneida  to  pay  to  the 
landlord  two  quarters'  rent  of  premises  demised  to  the  defendant 
and  occupied  by  him,  out  of  money  which  the  sheriff  had  made 
on  a  sale  of  property  of  the  defendant  on  the  demised  premise^ 
by  virtue  of  dijufa.  in  this  case. 

The  lease  to  the  defendant  was  made  in  1841,  the  rent  paya^^ 
ble  quarterly.  The  two  quarters'  rent  claimed  were  payable  on 
the  first  days  of  May  and  August,  1846.  The  execution  was 
issued  in  September,  1846,  and  the  property  sold  the  same 
month.  A  proper  affidavit  had  been  made,  and  due  notice  ci 
the  claim  given  to  the  sheriff. 

W,  X  Bacon,  for  the  landlord.  The  landlord  had  a  right  to 
distrain  for  the  rent,  although  not  expressly  given  or  reserved  t  y 
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the  lease.  (  Woodf.  liond.  and  Ten.^  Lond.  ed.  1804,  p.  380, 
cA.  13,  §  1 ;  1  R.  8.  747,  §  18.)  The  rerndBy  now  sought  ex- 
isted when  this  lease  was  made,  {id.  746,  i  12,)  and  the  repeal 
of  the  provision  by  the  act  of  1846,  {Stat  p.  369,)  could  not  de- 
stroy a  right  which  was  then  secured  by  a  previous  contract 
These  parties — ^that  is,  the  landlord  and  tenant — contracted  in 
reference  to  the  law  as  it  then  was,  and  that  contract  the  legis- 
lature had  no  power  to  alter,  in  its  essence  or  as  to  any  remedy 
upon  it*  This  was  settled  by  the  case  of  Bronson  v.  Kinzie^ 
(1  How.  311.)  The  following  cases  were  also  referred  to. 
{Sturges  V.  Crawninshieldj  4  Wheat  122 ;  McMillan  r. 
McNeily  id.  209 ;  Ogdm  v.  Saunders^  12  id.  213 ;  Mather  r. 
Bush^  16  John.  233 ;  McCracken  v.  Haywood^  2  How.  608.) 
The  counsel  also  said  that  the  act  repealing  the  provision  under 
which  this  proceeding  was  taken,  did  not,  in  its  termd,  apply 
to  existing  leases,  and  therefore  could  not  affect  this  casd 
(Quackenbush  v.  Danks^  1  Denio^  128.) 

JF!  Kenian^  contra.    This  remedy,  by  notice,  is  one  of  seve- 
ral, which  the  landlord  had ;  hd  might  sue  or  distrain,  as  well 
as  give  notice  to  the  sheriff  when  he  wafs  enforeing  the  rights 
of  other  creditors  of  the  tenant.    The  abolition  of  one  of  these 
remedies,  was  not  impairing  the  obligation  of  the  contract :  that 
was  still  in  full  force.    The  landlord  could  sue:  the  legislature 
had  not  attemjpted,  by  depriving  him  of  this  remedy,  to  exempt 
any  of  the  tenant's  property  from  execution.    It  was  not  like 
the  case  of  Branson  v.  Kinzie\  when  the  legislature  assumed,  in 
efifect,  to  destroy  all  remedy  on  the  mortgage.    Nor  was  it  like 
Quackenbush  v.  Danks^  where  the  attempt  was  to  exempt  from 
execution  property  which  was  liable,  when  the  contract  was 
ehtered  into.    This  was  a  mere  modification  of  the  remedies 
Trhich  a  landlord  had  to  recover  his  rent — or  rather  it  deprived 
him  of  one  remedy,  but  still  left  to  him  the  ordinary  course  by 
action,  saying  nothing  about  his  right  to  distrain  for  the  rent. 
rrbe  power  of  the  legislature  for  this  purpose,  was  supposed  to 
\pe  clear  and  well  settled.    {JSatterlee  v.  Mathewson,  2  Pet  380 ; 
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Bussing  v.  Bushnell^  6  HiU^  382 ;  Green  T.  Biddle^  8  ^Vheai. 
1 ;  1  Kent,  419  to^4Sil.) 

Beardslet,  J.}  after  consultation  with  the  other  judgeSi 
denied  the  motion.  He  said  they  all  agreed  that  the  repeal- 
ing act  was  valid  in  reference  to  this  lease,  as  well  as  in  re- 
gard to  leases  made  after  its  passage.  The  controversy  here, 
he  added,  was  not  between  the  landlord  and  his  tenant,  but 
between  two  creditors  of  the  tenant.  He  owed  each  of  thenii 
and  the  struggle  was  for  a  preference  in  obtaining  payment 
Under  the  statute,  (1  R.  S.  746,  h  12,)  the  landlord  had  the  van- 
tage ground,  but  the  legislature  of  last  winter  thought  that  un- 
reasonable, and  repealed  the  enactment  by  which  it  was  con- 
ferred. {Laws  1846,  p.  369.)  But  this  repealing  statute  did 
not  impair  the  obligation  of  the  tenant  to  pay  rent,  nor  in  the 
slightest  degree  interfere  with  it.  He  might  still  be  sued ;  and 
his  entire  property  was  as  much  subject  to  execution  and  sale 
for  the  payment  of  this  rent,  since  the  repealing  act  was  passedi 
as  before. 

The  agreement  of  the  tenant  gave  no  such  preference  to  the 
landlord,  nor  could  it  be  secured  in  that  way.  Here  was  the 
tenant's  property,  liable  to  be  taken  in  execution  by  any  of  bis 
creditors.  These  plaintifis  made  such  a  levy,  and  so  far  had 
made  themselves  secure.  But  the  revised  statutes  had  given  a 
preference  to  a  landlord,  over  such  execution  creditors,  and  this 
was  an  undoubted  right  until  the  last  session  of  the  legislature. 
Other  views  then  prevailed,  and*  the  repealing  statute  declared 
that  this  preference  should  exist  no  longer.  We  hold  that  the 
legislature  was  fully  competent  to  pass  this  statute :  it  did  not 
touch  the  obligation  of  the  tenant's  contract  He  was  liable 
on  it  as  before:  the  legislature  only  said  that  this  extts?- 
ordinary  remedy,  giving  a  preference  to  a  landlord  over  an 
execution  creditor,  was  unreasonable,  and  should  not  be  con- 
tinued. 

In  the  nature  of  things,  there  is  a  distinction  between  the 
change  of  a  contract  and  a  change  of  the  remedy  to  enforce  the 
performance  of  the  contract  Under  the  constitution  of  the  United 
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States,  the  fonner  power  is  denied  to  the  several  states,  but  the 
latter  exists  in  full  force.  All  the  adjudged  cases  recognize  and 
proceed  upon  this  distinction.  The  question  now  before  the 
court  has  no  reference  to  the  contract  of  the  tenant :  the  statute 
does  not  assume  to  alter  or  modify  that  The  landlord  may  sue 
and  enforce  payment  by  judgment  and  execution,  if  property 
can  be  found.  The  repealing  statute  interposes  no  obstacle.  It 
has  merely  deprived  him  of  an  advantage  given  to  him  by  a 
former  st  lute  over  execution  creditors  of  the  tenant  It  has 
affected  the  relative  rights  of  these  creCitorp,  but  has,  in  no  sense, 
touched  or  impaired  the  obligation  of  any  contract  whatever. 


Motion  denied. 


CASES 

▲BGVED  AND  DETERMINED 

Df  THS 

SUPREME     COURT 

OVTHK 

STATE    OP   NEW-YORK, 

IN  OCTOBER  TERM,  1846. 


BtJRCKLE  t^^.  EcKART,  impleaded  with  Gibb  and  othert. 

A  b3l  in  cbaneeiy  mait  »how  on  lU  face  that  the  vice  chancellor  beicre  whom  it  is 
filed  has  jurisdiction  of  the  caoae ;  and  if  johidiction  does  not  so  appear  the  decree 
will  be  void. 

Where  a  bill  is  filed  to  compel  an  accoant  of  the  profits  of  a  eopartnenhip  tmnsaetion 
in  the  manofaetaie  and  sale  of  floor,  the  snbject  matter  of  the  ooQtimrersy  has  no 
JoeaKHy  within  the  purview  of  the  statute  distributing^  the  jnrisdiction  of  matters  in 
eqaitj  amonjr  the  vice  chancellors. 

Where  by  a  contract  executed  at  Oswego,  the  complainant  was  to  manufacture 
fiour  at  that  place  and  deliver  it  to  the  defendants  in  Canada  where  they  resided, 
who  were  to  dispose  of  it  there  and  account  ibr  the  net  profits^  and  a  biH  was  filed 
beibre  the  vice  chancellor  of  the  fiAh  circuk,  Ibr  an  aoconpt ;  kM  that  the  cause 
or  matter  did  not  arise  within  the  fifth  circuit,  and  that  the  vice  chancellor  had  no 
jnrisdiction. 
Where  a  contract  is  made  at  one  place  and  is  to  be  performed  at  another,  the  latter 
is  the  legation  of  a  controversy  arising  upon  the  contmet 

Assumpsit,  tried  before  Edmonds,  C.  Judge,  at  ttie  New- 
York  circuit  in  November,  1845.  The  action  was  upon  a  written 
a^re^inent  dated  March  2d,  1841,  signed  by  the  plaintiff  and  by 
James  Gibb  tc  Co.,  which  is  set  forth  in  the  report  of  tiiis  case, 
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when  formerly  before  the  court,  in  1  Denio,  337.  It  will  be 
seen  from  the  case  as  reported,  that  the  principal  question  upon 
the  first  trial  was,  whether  the  defendant  Rckart  was  a  member 
of  the  firm  of  James  Gibb  &  Co.,  and  that  a  verdict  for  the 
plaintiff  was  set  aside  because  the  evidence  did  not  establish 
that  fact  On  the  second  trial  the  plaintiff,  in  addition  to  the 
proof  he  had  before  given,  gave  in  evidence  an  exemplification 
of  the  pleadings  and  proceedings  and  the  decree  in  a  suit  in  the 
court  of  chancery,  before  the  vice  chancellor  of  the  fifth  circuit, 
between  the  parties  in  this  suit,  the  plaintiff  being  the  complain- 
ant. The  bill  described  the  plaintiff  as  a  resident  of  Oswego  in 
this  state,  and  the  defendants  as  residents  of  Quebec  in  the 
province  of  Lower  Canada.  It  set  out  the  agreement  declared 
on  in  this  suit,  which  it  averred  was  executed  by  the  d^ 
fendants,  by  and  under  the  name,  style  and  firm  of  James  Gibb 
&  Co.  The  object  of  the  bill  was  to  compel  the  defendants  to 
account  for  the  profits  of  a  quantity  of  flour  which  the  plaintiff 
had  delivered  at  Kingston  pursuant  to  the  contract.  It  was 
taken  as  confessed  for  the  want  of  an'  answer,  the  defendants 
having  appeared  by  a  solicitor.  The  decree,  which  was  entered 
on  the  20th  day  of  May,  1846,  declared  that  the  defendants  en- 
tered into  the  contract  set  out  in  the  bill,  at  the  time  of  its  date, 
as  members  of  the  firm  of  James  Gibb  &  Co.,  and  that  the  par- 
ties proceeded  in  the  execution  of  the  provisions  contained  in  it 
until  October,  1841,  when  the  defendants  refused  to  receive  any 
more  flour  or  further  to  perform  on  their  part,  the  complainant 
having  fully  performed  on  his  part  and  being  ready  to  proceed 
with  the  further  execution  of  the  contract;  and  that  the  defendants 
were  indebted  to  the  complainant  in  $3639,48,  for  one  third  of 
the  net  profits  of  flour  delivered  under  the  contract  and  accepted 
and  sold  by  the  defendants,  which  sum  the  defendants  were  de- 
creed to  pay  the  complainant,  together  with  the  costs  of  the  suit 
Having  given  this  proof,  the  plaintiff  ofiered  to  read  the  contract 
in  evidence,  to  which  the  defendants  objected,  on  the  ground 
that  it  had  not  been  proved  that  the  defendant  Eckart  was  a 
partner  with  the  other  defendants,  or  that  he  was  a  party  to  the 
contract    The  judge  overruled  the  objection  and  the  contract 
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was  read.  The  defendants'  counsel  excepted.  Other  evidence 
was  ffiven,  and  the  judge  ultimately  charged,  among  other 
things,  that  the  decree  in  the  chancery  suit  conclusively  settled 
that  the  defendants  were  partners,  and  as  such  were  all  parties 
to  the  coi]tract.  The  defendants' counsel  again  excepted.  Ver- 
dict for  the  plaintiff.  It  is  unnecessary  to  state  the  other  points 
made,  as  the  opinion  of  the  court  was  confined  to  the  validity 
and  effect  of  the  decree  in  chancery.  The  defendants  moved 
for  a  new  trial  on  a  case. 

H,  Bre%09ier  ^  G,  Woody  for  the  defendants,  insisted  that  the 
vice  chancellor  had  no  jurisdiction  of  the'  Siiit  prosecuted  in 
chancery,  and  that  the  decree  was  therefore  void ;  and  referred 
to  2  A  S.  168,  i  2 ;  BickneU  v.  Field,  (8  Paige,  440 ;)  PhelpM 
T.  Garrow,  (3  Edwardsf  R.  139 ;)  LcUham  v.  Edgerton,  (9 
Cowen,  227,  229 ;)  Cowen  ^  HilPs  Notes,  p.  826.  The  cause 
and  mailer,  they  said,  arose  where  the  contract  was  to  be  per- 
formed.   {JBiillerfield  v.  Windle,  ^  East,  385.) 

S.  Stevens,  for  the  plaintiff.  The  contract  was  made  in  the 
district.  That  is  suflScient  to  give  the  vice  chancellor  jurisdic- 
tion. Besides,  the  court  of  chancery  is  a  court  of  general  juris- 
diction and  its  decrees  cannot  be  questioned  collaterally. 

By  the  Court,  Jewett,  3.  Is  there  evidence  showing  that 
Eckart  was  one  of  the  members  of  the  firm  of  James  Gibb  6o 
Co.  who  signed  and  made  the  contract  with  the  plaintiff,  on  * 
which  he  sues?  If  not,  there  must  be  a  new  trial  on  that 
ground.  The  judge  charged  that  the  decree  in  chancery  estab- 
lished that  fact  conclusively.  Conceding  that  it  does  in  terms, 
it  is  still  objected  that  it  is  void  on  the  ground  that  the  vice 
chancellor,  before  whom  the  bill  was  filed  and  by  whom  the  de- 
cree was  made,  had  no  jurisdiction  of  the  subject  matter,  or  of 
the  defendants. 

The  vice  chancellor  had  only  such  jurisdiction  as  is  conferred 
by  statute.  (2  R.S.  168,  i  2.)  That  limits  it  to  three  cases: 
1.  Where  the  causes  and  matters  shall  have  arisen  within  his  cir- 
cuit; or  2.  When  the  subject  matter  in  controversy  is  situated 
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tbere ;  and  3.  When  the  defendants  or  either  of  them  reside  ift 
that  circuit. 

Enough  should  appear  from  the  bill  to  shour  that  the  vice 
chancellor  before  whom  it  was  filed  had  jurisdiction.  Itcannot 
be  presumed.  Jurisdiction  was  not  acquired  by  reason  of  the 
residence  of  the  defendants,  or  either  of  them,  within  his  circuit ; 
for  the  bill  states  that  they  resided  in  Canada.  It  was  not  ac- 
quired by  reason  of  the  locality  of  the  subject  matter  of  the  bill^ 
as  it  had  no  locality,  and  therefore  could  not  have  been  situated 
within  the  circuit  of  the  vice  chancellor;  nor  is  there  any  alle- 
gation of  that  kind  in  the  bill.  Does  it  appear  by  the  bill  that 
the  cause  or  matter  of  complaint  arose  within  the  fifth  circuit? 
If  not,  it  follows  that  it  is  not  shown  by  the  bill  that  the  vice 
chancellor  had  jurisdiction.  The  bill  fails  to  show  a  single 
ikct  happenin;^  within  the  fifth  circuit  in  relation  to  the  subject 
matter  of  the  complaint.  It  is  not  even  alleged  that  the  contract 
between  the  plaintiff  and  Gihb  6c  Co.  was*  made  within  that  cir* 
cuit ;  though  by  the  evidence  it  appears  to  have  been  made  at 
Oswet^o.  The  bill  was  for  an  account  and  payment  to  the 
plaintiff  of  one  third  of  the  net  profits  realized  by  the  defendants 
upon  the  sale  of  certain  flour  which  the  plaintiff  had  delivered 
to  them  at  Kingston,  Upper  Canada,  pursuant  to  their  contract, 
and  which  the  defendants  had  received  and  were  bound  by  the 
contract  to  pay  the  plaintiff  iipon  such  sale  at  that  place.  The 
cause  and  matter  in  equity  in  that  suit,  as  disclosed  by  the  bill, 
clearly  arose  in  Canada.  That  was  the  place  where  the  con- 
tract was  to  have  been  performed  and  where  the  breach  of  il 
was  committed.  That  breach^  and  not  the  making  of  the  con- 
tract, was  the  matter  or  cause  of  complaint 

My  conclusion  is  that  the  vice  chancellor  is  not  shown  to 
have  had  jurisdiction ;  consequently  his  decree  is  vnid,  and 
cannot  avail  the  plaintiff  for  any  purpose.  {Borden  v.  Fitch^  15 
John.  121 ;  Mills  v.  Martin,  19  id.  33  ;  Latham  v.  Edgerton, 
9  Cowen,  227 ;  Cowen  ^  HUPs  Notes,  p.  826.)  A  new  trial 
must  be  granted  on  this  ground,  which  renders  it  unnecessary  to 
esDunine  other  questions  made  in  the  case. 

New  trial  gnmtect 
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Blunt  vs.  HcCormick. 

4 

|d  oaae  for  a  noiianoe  in  obttnicting  the  li^ts  of  the  plaintiff*!  tenement,  broli|^ 
by  a  tenant  for  a  year  ajrainst  his  landlord,  during  the  term,  dama^  can  only 
be  given  for  the  time  which  had  elapsed  when  the  suit  was  commenced,  and  not 
for  the  whole  term. 

Error  from  the  Albany  common  pleas.  McGAOimick  sued 
Blunt  iu  thie  justice's  court  of  the  city  of  Albany,  in  Aujjjrust, 
1845,  and  declared  in  case,  for  that  whereas  the  defendant  d^ 
mised  to  the  plaintiff  certain  premises  in  Albany  for  one  year 
from  May  1,  1845,  for  the  rent  of  $300,  and  afterwards  and 
durincj^  the  term  erected  certain  buildings  adjoining  the  demised 
premises,  which  shut  out  the  liglit  from  the  windows  and  doors 
of  the  demised  premises,  to  the  plaintiff's  damage  ice.  Upon 
the  general  issue  pleaded,  the  plaintiff  had  judgment  in  the 
justice's  court  and  the  defendant  appealed  to  the  common  pleas. 
On  the  trial  in  that  court,  the  plaintiff  proved  the  demise  from 
tb0  defendant  io  himself,  and  that  shortly  after  the  commence* 
ment  of  t>^  term,  the  defendant  erected  a  buildinof  adjoining  the 
demised  premises,  which  to  some  extent  obstructed  the  light 
Evidence  as  to  the  extent  of  the  obstruction  was  given  by  th« 
defendant.  The  court  charged  the  jury,  among  otiier  things, 
tba£  if  the  plaintiff  was  entitled  to  recover,  they  should  give 
damages  for  the  injury  which  he  would  suffer  duritig  the  whole 
of  his  term.  The  defendant  excepted  and  the  plaintiff  bad  a 
verdict  and  judgment* 

C.  A.  Rapallo,  for  the  plaintiff  in  error. 

Jt  D.  Watson^  for  the  defendant  in  error, 

By  the  Cottrt,  Beardslrt,  J.  The  rule  of  damages  laid 
down  by  the  court  below  was  erroneous.  In  this  action  the 
plaintiff  could  only  ropover  for  injuries  actually  sustained  before 
mil  brought,  and  not  for  supposed  prospective  damages.    Sup- 
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posing  the  lease  to  contain  a  covenant  not  to  obstruct  the  light| 
and  the  action  to  have  been  brought  on  such  covenant,  the  rule 
of  damages  would  be  otherwise,  for  the  covenant  being  a  single 
cause  of  action,  one  recovery  upon  it  would  be  an  absolute  bar 
to  any  future  action.  But  a  recovery  in  an  action  on  the  case 
for  obstructing  the  light  prior  to  the  time  when  the  action  was 
commenced,  would  not  bar  a  future  suit  for  a  continuance  of 
the  same  injury.  There  is  certainly  room  for  a,  question  whether 
any  cause  of  action  was  proved  in  this  case,  but  upon  that  no 
opinion  is  intended  to  be  expressed.  The  rule  of  damages  was 
erioneouS|  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


Allen  and  Paxson  vs.  J.  Cvlveb. 

A  debtor  paying  money  to  a  creditor  to  whom  be  owes  several  debtSi  may  appropii* 

ate  it  to  whicb  he  pleases. 
Id  default  of  an  appropriation  by  the  debtor,  (he  oreditor  has  a  right  to  make  the 

application. 
ir  both  omit  to  do  it,  and  the  demands  consist  of  a  running  acoomit,  the  presompCioii 

is  that  the  first  items  of  the  account  were  intended  to  be  satisfied. 
And  where  neither  party  makes  the  appticatkm,  the  law  will  appropriate  the  p«j* 

roents  according  to  the  justice  and  equity  of  the  case. 
Sureties  for  the  debt  are  concluded  by  the  same  rules,  as  to  the  appropriation  of  paj* 

mcnts,  which  apply  to  their  principaL 
Where  a  gf^neral  payment  is  made,  the  creditor  is  allowed  a  reasonable  time  to  maktt 

the  applicatioc 
An  entry  by  thb  creditor  of  a  general  payment  to  the  credit  of  an  account  does  not 

preclude  him  irom  aAerwards  applying  it  to  another  demand,  provided  such  enUy 

be  not  communicated  to  the  debtor. 
But  if  he  inform  the  debtor  of  the  entry,  it  is  an  appropriation  of  the  payment  to 

that  account 
Accordingly,  where  the  relation  of  landlord  and  tenant  existed,  the  latter  being  bound 

to  pay  h'9  rent  quarterly,  and  there  were  other  extensive  dealings  between  tks 

parties,  and  the  landlord  kppt  an  account  with  the  tenant,  in  which  he  charged 

the  rent  as  it  became  due  along  with  other  accounts  against  the  tenant,  and  esvd* 

lied  tha  payments  made  by  the  latter,  and  fhm  time  to  Him  rendered  theee 
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U  tk»  Umnt ;  in  an  setioo  of  covenant  for  the  rent  ajfainat  a  eorety  of  the  ten* 
ftDt»  held  that  the  payments  mnat  be  applied  io  aatiafaction  of  the  aeveral  itcma  of 
the  account  inclading  the  rent,  accordiog  to  the  priority  of  time  in  which  they 
were  charged  in  the  account. 

Where  a  leaae  contained  a  covenant  that  in  case  of  damage  to  the  buildings  on  the 
demised  premises  by  fire  rendering  the  same  untenantable,  the  lessor  would  repair^ 
MEhD  that  the  covenant  ran  with  the  land  and  bound  the  grantee  of  the  reveFsiooy 
and  that  he  was  bound  to  rebuild  houses  which  were  wholly  dettnnfed  by  fir& 

And  where  a  lease  of  premises  on  which  there  were  several  buildings,  contained,  in 
addition  to  the  covenant  last  mentioned,  a  provision  that  the  rent  should  cease  for 
■Qch  part  of  the  buildings  as  should  be  rendered  untenantable  on  account  of  injuiy 
by  fire,  whUe  they  should  remain  untenantable,  and  a  part  of  the  buildings  were 
destroyed  by  fire,  and  the  landlord  neglected  to  rebuild :  ktld  that  the  covenants 
to  pay  rent  and  to  repair  were  independent,  and  that  the  lessee  was  bound  to  pay 
a  proportionate  part  of  the  rent  on  account  of  the  buildings  left  uninjured,  notwith- 
standing the  default  in  rebuilding. 

Ejcamples  of  covenants  which  run  with  the  land  and  bind  the  grantee  of  the  rarer- 
sion  and  the  assignee  of  the  lessee.    Per  Jbwitt,  J. 

Where  a  lease  of  land  embraces  also  personal  chattels,  the  lessee's  covenant  to 
return  or  replace  or  pay  for  them  at  the  end  of  the  term  does  not  pass  to  the  gran- 
tee of  the  reversion. 

Nor  does  it  bind  the  assignee  of  the  lessee.    Per  Jbwbtt,  J. 

Authorities  to  show  when  the  assignee  of  a  lessee  is  bound  by  the  covenants  in  a 
lease  though  not  named,  and  when,  for  the  reason  that  he  is  named,  and  where  he 
IS  not  bound  though  named,  cited  and  commented  on,  Per  Jbwett,  J. 

Where  a  lease  of  land  also  embraced  personal  chattels,  which  it  was  declared  should 
be  a  part  of  the  premises  demised,  and  should  remain  on  the  premises  at  the  end 
of  the  term,  or  be  replaced  or  paid  for  by  the  lessee,  and  the  covenant  to  surrender 
the  demised  premises  at  the  end  of  the  term  contained  an  exception  of  damuget 
by  the  eUmenU,  and  the  chattels  were  destroyed  by  an  accidental  fire  during  the 
term ;  held  that  the  lessee  was  not  bound  to  replace  or  pay  for  them,  the  last  men- 
tioned covenant  modifying  the  strict  terms  of  the  other. 

The  contract  of  a  surety  of  the  lessee,  who  by  a  separate  covenant  had  guarantied 
the  payment  of  the  rent  and  the  performance  of  the  covenants,  passes  to  the  gran- 
tee of  the  reveriion,  who  is  entitled  to  sue  such  surety  in  his  own  name  for  a 
breach  of  his  covenant 

Motion  to  set  aside  the  report  of  referees,  and  also  in  arrest 
of  judgment.  The  action  was  covenant  for  the  non-payment 
of  rent  and  for  the  breach  of  covenants  in  the  lease,  brought 
by  the  grantees  of  the  reversion  against  the  defendant,  who,  by 
a  separate  instrument,  became  surety  for  the  lessee.  Tiie  decla- 
ration set  out  a  lease  dated  February  17th,  1837,  from  Arthur 
Hirst  and  Ann  his  wife  to  William  H.  Culver,  for  certain  prem- 
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ises  described  therein,  situated  in  Brooklyn,  with  the  buildings 
and  fixtures  thereon,  known  as  the  Nassau  Whiting  Factory^ 
.for  the  term  of  five  years  and  one  month  from  the  first  day  of 
April  ensuing,  and  ending  May  1st,  1842,  at  an  annual  rent  of 
1^2751,  payable  quarterly.  The  lessee  covenanted  to  pay  the 
rent,  and  that  "  on  the  last  day  of  the  said  term  or  other  sooner 
determination  of  tlie  estate  hereby  granted  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  shall  and 
will  peaceably  and  quietly  leave,  surrender  and  yield  up  unto 
the  said  parties  of  the  first  part,  their  heirs  or  assigns,  all  and 
singular  the  said  demised  premises  in  as  good  order  and  condi- 
tion as  the  same  are  now  in,  ordinary  wear  and  tear  and  damage 
by  the  elements  excepted." 

The  parties  also  covenanted  that  there  should  bean  inventory 
taken  of  the  tools  aboiit  the  premises,  and  of  certain  chalk  stones 
at  the  factory,  which  were  used  in  the  business  of  manufactur- 
ing whiting,  which,  it  was  agreed,  should  be  ''  considered  as 
part  of  the  premises  hereby  demised  and  to  pass  therewith,  and 
that  the  same  are  to  remain  in  the  possession  of  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns, 
during  the  term  hereby  demised ;  and  upon  the  expiration  of  the 
term  of  years  hereby  granted,  the  same  \f}  be  and  remain  on  the 
said  demised  premises,  or  replaced  with  others,  or  the  same  are 
to  be  paid  for  by  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns."  The  lease  also  contained  the  fol- 
lowing clause,  inserted  after  the  covenant  before  mentioned : 
"And  it  is  further  mutually  covenanted,  promised  and  agreed, 
that  in  case  of  damage  by  fire  to  said  buildings  rendering  the 
same  or  either  of  them  untenantable,  the  same  shall  be  repaired 
by  the  said  parties  of  the  first  part ;  and  while  the  same  shall  so 
remain  untenantable  by  reason  of  such  fire,  the  rent  shall  cease 
for  such  part  of  the  buildings  as  shall  be  so  injured." 

There  was  an  inventory  of  the  tools  and  chalk  stones  at  the 
foot  of  the  lease  with  the  respective  values  annexed ;  the  toOtJ 
being  valued  at  $69,  and  the  chalk  stones  at  $3000. 

The  defendant's  covenant  was  on  the  back  of  the  lease :  ^ 
bore  the  same  date,  and  recited  that  the  lease  was  executed  ) ; 
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the  lesson  at  the  request  of  the  defendant ;  in  consideration  of 
which  and  of  one  dollar,  the  defendant  covenanted  to  '^  become 
sarety  for  the  punctual  payment  of  the  rent  within  reserved  and 
faithful  performance  of  the  covenants  within  contained ;  and  in 
case  of  default  being  made  by  the  said  William  H.  Culver,  I 
promise  and  agree  to  and  with  the  said  Arthur  Hirst,  his  heirs 
and  assigns,  owners  of  said  demised  premises  within  contained, 
to  pay  such  sum  or  sums  of  money  as  will  be  sufficient  to  make 
up  such  deficiency  in  payment  of  rent,  or  default  in  performance 
of  covenants,  without  requiring  any  notice  of  non-payment,  or 
proof  of  demand  being  made." 

After  setting  out  the  lease  and  covenant,  the  declaration  sta* 
ted  that  the  lessors  Hirst  and  wife  afterwards,  to  wit,  on  the  first 
day  of  June,  1837,  being  seized  of  the « reversion,  granted  and 
conveyed  the  same,  <<  subject  to  and  with  the  benefit  of  the  lease,'' 
to  the  plaintiffs  in  fee.  Breaches  were  assigned  in  the  several 
counts  of  the  declaration — 1st,  for  the  non-payment  of  the  rent 
for  the  whole  term ;  2d,  for  not  yielding  up  the  premises  at  the 
end  of  the  term  in  the  condition  required  by  the  lease,  but,  on 
the  contrary,  having  damaged  and  injured  the  fixtures ;  and 
^  certain  goods  and  chattels  of  the  plaintiffs  then  being  in  and 
upon  and  a  part  of  the  said  demised  premises,"  being  carried 
away  and  wholly  lost  to  the  said  plaintiffs ;  and  also  that  the 
toots  and  chalk  stones  did  not  remain  on  the  premises,  and 
have  not  been  replaced  or  paid  for  as  provided  in  the  lease. 

The  defendant  pleaded  several  special  pleas  which/  resulted 
in  issues  of  fact,  the  substance  of  which  it  is  not  necessary  to 
state,  further  than  that  they  were  pertinent  to  raise  the  ques- 
tions discussed  on  the  trial  and  on  the  motion. 

On  the  trial  before  the  referees,  which  was  commenced  on  the 
14th  day  of  November,  1843,  the  lease,  the  inventory  of  personal 
property,  the  defendant's  covenant  and  the  conveyance  by  the 
lessors  to  the  plaintiffs  were  read  in  evidence  to  the  effect  stated 
in  the  declaration.  It  was  proved  that  on  the  11th  day  of 
March,  1839,  a  large  portion  of  the  buildings  upon  the  demised 
premises,  including  the  Nassau  whiting  factory,  were  consumed 
by  firp^  and  that  the  tools  and  chalk  stones  were  burned  and 
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much  injured.  The  plaintiffs  then  claimed  to  recover  tlie  rent 
from  the  commencement  of  the  term  to  the  time  of  the  fire^  al 
the  rate  mentioned  in  the  lease,  and  a  proportionate  rent  for  the 
part  of  the  premises  left  uninjured  by  the  fire  to  the  end  of  the 
term,  and  also  for  the  tools  and  chalk  stones ;  and  gave  evidence 
shewing  the  relative  value  of  the  buildings  consumed  to  those 
left  standing  after  the  fire.  They  also  gave  evidence  respecting 
the  state  of  repair  in  which  the  premises  were  left  at  the  end 
of  the  tenn,  irrespective  of  the  effects  of  the  fire. 

On  the  part  of  the  defendant  it  was  shewn  that  the  piaintiffii 
after  the  fire  wholly  neglected  to  rebuild,  although  requested  by 
the  lessee  to  do  so,  and  that  they  assumed  to  treat  the  term  as 
at  an  end  and  gave  notice  to  the  lessee  and  to  the  defendant  to 
that  effect,  and  that  they  brought  an  ejectment  to  recover  the 
possession,  which,  however,  was  not  tried.    Evidence  was  also 
given  that  the  chalk  stones  were  over-estimated  in  the  inventoryi 
and  that  they  were  actually  worth  about  $1000.    It  appeared, 
however,  that  the  lessee  had  entered  into  a  separate  covenant 
with  the  plaintiffs  to  insure  the  moveables  for  $3050,  and  to  assign 
the  policy  to  the  plaintiffs.    He  could  not  effect  a  policy  to  tha 
amount,  but  he  did  iusure  this  property  for  $1000,  and  the 
plaintiffs  had  the  benefit  of  the  policy.    It  appeared  that  prior  to 
the  fire  William  H.  Culver,  the  lessee,  carried  on  the  business 
of  manufacturing  whiling  on  the  demised  premises,  and  that 
the  plaintiffs  were  his  factors,  and  in  that  character  sold  his 
goods  and  supplied  him  with  various  articles  required  in  his 
business.    Their  dealings  were  extensive,  and  the  plaintiffs  were 
accustomed  prior  to  the  fire  to  furnish  him  from  time  to  time 
with  an  account  current,  in  which,  at  the  end  of  each  quarter, 
fliey  debited  him  with  a  quarter's  rent  of  the  demised  premises. 
These  accounts  were  produced  at  the  trial,  and  the  amount  of 
the  plaintiffs'  charges,  to  the  time  of  the  fire,  including  $5,347,23 
for  the  rent  to  that  time,  amounted  to  $19,744,37,  while  the 
items    placed  to  the  credit  of   the  defendant    amounted   to 
$16,384,24.    It  was  proved  that  the  lessee,  Culver,  also  kept  an 
account  against  the  plaintiffs,  which  was  produced  and  sworn  to 
by  Culver's  clerk,  and  amounted  at  the  period  of  the  fire  to 
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f20,666}20.  Afler  the  fire  the  plaintiffs  re-stated  their  account 
v^ith  the  lessee,  leaving  out  the  items  charged  for  rent,  and  ren* 
dered  it  anew  as  thus  altered,  with  a  separate  statement  of  the 
rent  claimed.  The  accounts  in  the  plaintifis'  books  with  the 
lessee  were  continued  to  the  end  of  the  term,  and  at  that  time 
shewed  a  balance  in  favor  of  the  lessee  of  $1872,69,  excluding 
all  charges  for  rent. 

The  referees  reported  in  favor  of  the  plaintiffs,  for  $1 1,156,62 ; 
and  being  required  to  state  the  items  allowed,  with  their  reasons 
for  the  allowance,  they  certified,  (1)  That  they  had  allowed  the 
rent  according  to  the  reservation  in  the  lease  from  the  com- 
mencement of  the  term  to  the  time  of  the  fire,  holding  that  the 
charging  of  the  rent  in  the  account  current  did  not  under  the 
circumstances  amount  to  an  application  of  the  payments; 
(2)  That  the  lessee  was  liable  for  a  proportionate  part  of  the  rent 
after  the  fire  to  the  end  of  the  term,  and  that  $1300  was  a  fair 
proportion ;  (3)  That  the  defendant  was  not  entitled  to  be  allowed 
damages  for  the  plaintiffs'  breach  of  the  covenant  to  rebuild ; 
(4)  That  the  defendant  was  to  be  charged  with  the  personal  prop- 
erty mentioned  in  the  inventory  attached  to  the  lease,  at  $3069, 
the  amount  there  specified,  and  to  be  credited  with  the  avails  of 
the  insurance,  which  was  proved  to  *be  $870,94.  The  residue 
of  the  sum  reported  was  made  up  of  interest  on  the  several  items 
allowed. 

D.  Lord  4*  R'  H.  Waller^  for  the  defendant,  insisted  oi>  ^ 
following  points:  (1)  The  contract  of  the  defendant,  which  was 
that  of  a  surety,  was  not  assignable  so  as  to  enable  the  plaintiffs 
to  sustain  a  suit  in  their  own  names.  That  contract  was  a  col- 
lateral one,  and  did  not  run  with  the  land.  The  covenant  re- 
specting the  tools  and  chalk  stones  was  merely  personal  and 
could  not  pass  to  the  assignee  of  the  lessor.  For  these  causes  the 
judgment  should  be  arrested.  (2)  The  rent  being  charged  in 
the  plaintiffs'  accounts  against  the  lessee^  was  paid  and  extin- 
gnished  by  the  items  credited  in  those  accounts,  which  were 
thereby  appropriated  to  that  object.  (3)  The  lessee  was  not 
bound  to  replace  or  pay  for  the  chalk  stones.    They  were  part 
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^  the  subject  demised  and  wem  wiibiti  the  excepUm  ip  ||p0 
eovenanl  4o  yield  «ip  possessmi  at  the  eisd  of  th^  teem. 

a.  Wood  ^  J.W.  Oerard,  lor  Ae  plaiiitifi. 

JSy  Me  Court,  Jkwett,  J.  It  i«  not  daapnted,  ixtf  Ihat  the 
plaintifis  as  assignees  of  the  lessor  and  grantees  of  the  reversioo 
are  eiYtUIed  as  against  W.  H.  Culver,  the  lessee,  to  recofer  the 
full  amount  of  the  unpaid  rent  reserved  by  the  lenee,  to  the  time 
of  the  fi  re.  The  whole  atnounf  of  cent  then  due  exelusi ve  of  ia- 
terest,  if  no  part  bad  been  paid,  was  f  i347.  llie  referees  re- 
ported this  sum  against  the  defendant,  with  interest,  after  the 
same  became  payable  by  the  terms  of  the  lease,  amounting  in 
the  whole  at  the  date  of  the  report  to  ^7616,88. 

The  defend^int  inrisis  that  the  vent  to  the  time  of  the  firebasheen 
paid,  by  an  actual  appropriatjon  of  paymentsby  tfaeplaintidb  to  that 
object.  This  must  depend  upon  the  question  whetfier  the  pay- 
ments, or  credits,  which  so  far  as  Ibis  question  is  concerned  ase 
|be  same  thing,  were  appropriated.  (9  Wheat.  720,  728  j  4 
Mason,  335.)  The  general  rule,  in  regard  to  the  aj^mpriation 
ef  payments,  is  that  tfie  party  who  pays  money  has  a  ri|2[hi  to 
i^aply  the  payment  as  he  45ees  fit.  If  there  be  several  debts  doe 
ijXHn  him,  be  can  designate  that  one  to  which  it  shall  be  applied. 
If  the  party  making  the  payment  do  not,  at  the  same  time,  maise 
any  specific  appropriation  thereof,  then  the  party  to  whom  the 
payment  is  made,  may  4q>p)y  it  as  be  pleases.  If  neither  pirty 
make  any  ^peeifie  application  of  the  payments  to  d^  diaohajig^ 
of  any  particular  /debt,  the  presumption  is  that  Ae  first  itmns 
of  a  running  account,  or  that  the  debts  which  use  first  in  point 
of  time,  are  to  be  thereby  dischwged.  In  all  cases,  if  the  purties 
Ihemselv^  have  omitted  to  make  any  ^qpecifie  apptopcnliOB  (of 
paymeixts,  Ae  law  will  af^iopriate  th^n  aecording  to  the  jiMUee 
Aud  equity  of  Aie  ease  for  the  benefit  of  both  parties.  (Pntffaap 
r.  BuU,  9  Co^en,  747;  Baker  v.  eUaekfwOe, 9  CWen,  «H>; 
Seymour  v.  V^n  &y€k,  8  Wend.  403,  e^firmed  e^  error,  ]0 
Wetid.  19;  Ooea  r.  SUnson,  ^Svmn.  Rep.  96;  U.  JS.  r.  KSrk- 
p^ridc,  9  Wheat.  7M.) 


pMuraoCoc^;  an4  jujy  ^ipp^pfMriatipo  ^0^  fry  the  pi^rjty,  euUtlqd 
ff,  the  itiixbe  ^  J^^ke  s^ch  ^pfMropriatioo^  ip  biiidiag  upon  «U  lii^ 
p^l^     {Pevayer^  ^v.  iVi^,  i  Jilww.  £65;  jL  St^ary^B  Eq. 

The  creditor  is  iiot,  haweRrer,  howjul  to  ^ake  ^  i^i^,iate 
id^ciaio^  «s  to  the  partio^^  4^ts  ^^r  nccouijite  Xo  wh^ch  ihe  ynijL 
lf(»o{]f^e  fxiyments,  ;«rher«  there  axe  ^evieral  4^bls.or  «cqcM,i]^ 
M  where  Jthere  is  «  runni/oig  aocotjuat  j  bjgit  he  wilj  he  allowed  a 
xensoAahle  I^P^  tP  decide,  U>  whficljl  lac^oi^t  pr  ,^eht  he  ;^iil  pkice 
iC  When  p^jwe  he  hl^  piai^  hi^  ^e^ioB,  hiwevqr,  |he  i^  hoiui;i4 
iby  jilt,  l^TMh^f  ^Kib  appljc^tioo  has  Jjteeo  actu^Jly  ,ina4^  i» 
meBe  .VjNiUer  of  e?,u)ej9ce^  dependif  g  i^ffof^  ^he  ci^cc^n^stajices  :9f 
|be  pm'ticul^r  /case.  It  Jifs  heen  held  that  the  entry  of  paymei^Ui 
hy  Ihe  credit€f  upon  ^gipie  ,aoc9aat  <l«^  J^  fjiedude  him  from 
a|g»lying  4;he^  ^h^oigiieutly^  ^Mhij^  ,f  f.eaaonaUie  time,  ^  i^py 
olher  aiH^QWQtt,  to  whvch  he  mi j^  origioa^  y  hav.e  ^ppplic^  'them, 
frwul^  •tt^^  W<^  .totfy  h9ia  fiot  hoe^  coipmiin^c^^  u>  the 
purty  n^alqng  jthe  payofi^t  This  is  4ipoQ  Ahe  gmMn/^  4hat  ^kha 
cceditor^  making  prijirate  cjntrj^  ifi  his  hooks,  which  -i^rer^  ^ 
fommniucated  to  #ie  ^ler  pfurty,  4>d  Afoit  iodici^e  a  .opcfflQte 
elcotioo  IIP  lo  app^xTfiric^te  the  pay>9iei|it|(,  but  mer«ily  ao  i^ 
j9f  M  appi;o^iatii3g  ,t(\epi.  (SimpMQn  v.  fyg/^n,  2  J^orii.  4* 
<^^«r.  4&)  |o  th^t  cai^e  .fi  ho^c^  ^<^  h^ep  gi.veii  by  <cpiumtiy 
hirers  ito  tlj^  «e.y/Qr|il  ipc^sw'  c;w^iUU,iQf  ithe  fju^  of  a  ]>>Mdo^ 
;baD|ci|^  hoM^  4»>jq4^f;i(MM  ^  ^K^iiMjtMDg  moiiey  fo  jpijovide  i^r 
Jbiima,  m4  ^  ^he  repayme^  of  j$uch  av,ms  as  the  London  bankei^ 
p^igk^  »d^m^e  o9fiG^omat<^pefP3pas<^stitiiting  the  firm  of  l^e 
cwntry  frao^pg  hop^,  Qr  ^y  of  them.  jB.  Jh^ham;  c^e  <>f  ,the 
xiWigoB^  fg^nat  iiyh990  ^pmc^tiire^  |fae  suit  was  h^;aiigbt:oa, 
^iBti^^  died  Septeml^  ]lAth,  ^611;  ^  ^axbat  timeXhem 
fra^  a  jiai^  hajance  ^ue  t9  .the  J[^Aodpn  ivWIKi,  the  |4aiQti0f  i^ 
j(be  BttiL  T'he  bys^i€)9s  w,a8  ho^^isioeir  continued  -by  his  4SiUiryi- 
;rM^  |W9inexs,  :«rho  iqai,rred  fyi;thmr  tiahjilitiea  ff)  tk^  house  id 
l/m4/^}  And  also  made  l^urge  mmitlances  .to  ijL  The  pli^i;^u$EB 
continued  (o  enter  these  transactions  in  the  ff^eaccomtf  \v|l^vch 
Ihey  Jbf4  ^fi>m  i^  w^  ifaecam^y  fii^n,  hut  /jb^  d^d  aoC 
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render  these  accounts,  nor  did  the  manner  in  which  they  were 
kept  come  to  the  knowledge  of  the  other  party.    On  the  13th 
November,  having  taken  legal  advice,  they  separated  the  ac- 
connts,  striking  a  balance  at  the  time  of  the  death  of  the  defen- 
dant's  testator,  and  crediting  the  subsequent  remittances  to  the 
new  account,  and  then  rendered  both  accounts  to  the  debtors. 
The  question  was  whether  the  defendants  were  entitled  to  credit 
for  the  payments  made  subsequently  to  the  death  of  their  testator. 
It  was  held  that  the  entries  in  the  books  of  the  London  bankers 
did  not  amount  to  a  complete  appropriation  by  them  of  the  sev- 
eral payments  to  the  old  account,  such  appropriation  not  being 
complete  until  it  was  communicated  to  the  party  to  be  afiected 
by  it ;  and  that  the  London  bankers,  notwithstanding  those  en- 
tries, were  entitled  to  apply  the  pa3rments  received  subsequently 
to  the  death  of  the  deceased  partner  to  the  debt  of  the  new  firm. 
Holroyd,  J.  said :  ''The  persons  paying  the  money  not  having 
made  any  direct  application  of  it,  the  right  of  making  such  ap- 
plication devolved  on  the  receivers ;  and  if  they  have  done  no 
act  which  can  be  considered  as  such  an  application,  it  is  equally 
clear,  that  although  they  did  not  apply  it  at  the  moment  of  pay- 
ment, they  would  have  a  right  to  make  the  application  at  a 
subsequent  period.    The  question  therefore  is,  whether  from 
any  entry  in  the  books  there  appears  to  have  been  a  complete 
election  by  them  to  apply  the  payments  in  any  other  way  than 
they  are  applied  in  the  accounts  which  have  been  actually  delir- 
ered.    Now  these  entries  not  having  been  communicated  to  the 
opposite  party,  it  seems  to  me  that  the  election  was  not  complete. 
The  effect  of  making  the  entries  in  their  own  private  books, 
shows  only  that  the  idea  of  so  applying  the  payments  had  passed 
in  their  own  minds.    It  is  much  the  same  thing  as  if  they  had 
expressed  to  a  stranger  their  intention  of  making  such  application 
of  the  payments,  and  had  afterwards  refused  to  carry  such  in* 
tention  into  effect."    "  The  entries  made  in  the  bankers'  books 
could  not  amount  to  an  election  by  them  to  appropriate  the  sum 
to  a  particular  account,  until  those  entries  were  communicated 
to  the  opposite  party .'^ 
The  eyidence  in  this  case  shows  that  the  premises  were  rent* 
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ed  for  the  purpose  of  carrjring  on  extensively  the  manufacture 
of  whiting  and  other  articles ;  that  the  plaintiffs  became  the  as- 
signees and  grantees  of  the  lessors  and  entitled  to  the  rent  of  the 
premises  from  the  commencement  of  the  term.  They  were  also 
the  factors  of  the  lessee  for  the  sale  of  his  wares  and  the  receipt 
of  the  proceeds,  and  purchased  largely  for  him  the  raw  mate- 
rials necessary  for  the  carrying  on  the  business.  They  were,  from 
the  commencement  of  the  business  of  Culver,  almost  in  the 
daily  receipt  of  merchandize  and  the  proceeds  on  its  sale  by  them, 
and  of  makinji:  advances  to  enable  him  to  carry  on  his  business, 
to  the  time  of  the  fire  and  to  some  extent  ailerwards.  They 
kept  an  account  current  with  their  principal  of  all  their  dealings, 
in  which  they  charged  him  regularly  the  rent  as  it  became  pay- 
able, quarterly,  until  in  the  spring  of  1 839,  after  the  fire  occurred ; 
and  they  from  time  to  time  rendered  these  accounts  to  him. 
No  objections  from  either  party  were  at  any  time  made  during 
that  period,  and  there  was  no  demand  for  the  payment  of  rent 
in  any  other  way  during  that  time ;  and  Culver  was  at  all  times 
up  to  the  occurrence  of  the  fire  able  to  pay.  Now  it  seems  to 
me  that  this  evidence  clearly  demonstrates,  that  the  plaintiffs 
made  a  distinct  application  of  the  credits  as  payments,  as  well 
of  the  rent,  as  it  accrued,  to  the  time  of  the  fire,  as  of  their  other 
debits,  against  Culver.  Their  accounts  current  rendered  to 
Culver  amount  to  an  election  by  them  to  appropriate  the  credits 
to  the  payment  of  the  rents  which  had  become  payable ;  and 
having  made  such  election  they  are  clearly  bound  by  it.  In  the 
case  of  a  running  account  between  parties,  when  there  are  vari- 
ous items  of  debit  on  one  side,  and  of  credit  on  the  other,  occur- 
riug  at  different  times,  and  no  special  appropriation  of  payments, 
constituting  the  credits,  has  been  made  by  either  party,  the  suc- 
cessive payments  and  credits  are  to  be  applied  in  discharge  of 
the  items  of  debit,  antecedently  due,  in  the  order  of  time  in 
which  they  stand  in  the  account.  In  other  words,  each  item  of 
payment  or  credit  is  applieil  in  extinguishment  of  the  earliest 
items  of  debt,  until  it  is  exhausted.  {Clayton^s  case,  1  Meriv. 
if.  672,  604,  608 ;  U,  S.v.  Kirkpatrick,9  Wheat.  720,  737.) 
My  conclusion  is  that  the  referees  erred  in  allowing  the  plain- 
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^iffiC  (h€  «6^era1 4uhf  teri^  6^  tent  de&hetf  tfi^  fe^^  fn^  Adt*  se^'^itf 
accounts  cnrrelit  fetidf^^d,  up  to  mitf  tiW^tid7h;^  the  time  6(  tM 
^re,  in  Inarch,  1639.  'the  plainfiflk  tV^re  Unfitted  to  be  Ottf^isS 
iio  gi^ater  sum  on*  t^at  accdiMf  tlran  retxniined,  it  any  tiiingj  alM 
appTymgr  Aie  cri&dlt!^  t6'  thel  diischa^6  of  rbe  deAt^  Us  ttmde  ioi 
their  account  a6coi^d^fti*g  to  the  j^iticipfes  ab^v^  stated. 

The  n^x^  <^\/estioii  is^  ^heilhei  th«r  |MaAhti%  aye  endiM  to 
recover  a  ptojfxi^tior/al  part  ot  the  rent  ibr  flie  period^  smhaequeni 
io  the  fire  to  the  etid  6f  the  te/nfi.  But  tcft  the  pi^isttn^  iiir  tM 
lease  Ii:>oking  to  the  Ca'^  6t  fire,  the  t^rrant  \^(m\6  tsndmfb/ieSlf 
fiave  be^n  liable  ib  pay  the  n^hole  reM  without  alVy  ftbetcfn^Bt 
m  cohs^u^nde  Of  tli'e  destriictioti  of  d  poirtioti  of  iTre  buHdhrgA 
(Gates  V.  i^reen,  i  Paigi,  355 ;  ifnUeti  v.  Wytle,  Sf  Jokh.  41 ; 
3J  /Te/i/^  CwH.  465.)  It  fsf  pTafn  that  the  lessee  is  liable  under 
(he  lease  to  pay  a  propbrtionaf  part  of  the  rent  for  the  premises 
Aot  destroyed  by  the  fire.  The  Evidence  to'  ^hoi^  the  proportfoa 
justly  chargeable  is  \ii  Solfhe  tespects  eotifltetfng ;  We  cannot  Sirt 
that  the  conclustoh  of  the'  fefer^e^  upbn  H  v^as  eWohebtiis. 

There  is  no  doubt  fciit  that  by  a  cov^rtatrt  to  repahr,  IfJ^  the 
]^resent,  the  lessor^  aYe  botmd  t6  r^bitffd,  in  e^»e  6f  foAil'  deitrM^ 
iioh  by  fire ;  and  that  th6  fes.«ee  ma^  hixir^  hrs  actrdti,  tO  tettht^ 
tbe  danaages  su^taWic^rf  b^i^eeson  of  <he  ntiifr-pferfortnafrtte  of  this 
covenant.  It  has  been  fepfeatedlj^  Mjudj^^d*,  that  on  tf  g^xitfA 
covenant  by  fhe  f^ssee  to  fepair/  he  is  bonnd  to  rebuild,  hi  Qttm 
of  an  accidental  fire  by  ^hich  t!he  btiffdfihpfd  arie  destro^ecf ;  and 
i  see  no  prtncf{!)fe  by  ii^hieh  thef  le^sor^  tmA^f  stich  a  eoirehMft 
can  be  excused.  {Butlotk  v.  DMiihUi,  6  JT^  /I.  650 ;  4  Kettf^ 
Com.  467.) 

This  cbvehaiht  fen  ^itft  the  estate  iA  the  lattd,  and  for  a  breach 
of  It  the  ossigrnee  of  the  l6^l^i^a'Ad  tlte^rafitee  6f  the  reViersfon  ii 
cfearly  liable  to  abswer  in  datnage^  to  the  lessee  of  his  assigtiee. 
(Jotirdian  v.  Witsm^  4  Bdrri.  ^  Aid,  2^6 ;  Spenter^s  case',  6 
Coke,  17 ;  i  R.  A  fif,  i  24.)  Thi«  cov^nartt  rs,  hotire^er,  in- 
dependent  of  the  coVettant  to  pay  ffent,  ahd  the  breach  of  it  deM 
not  furnish  any  ground  to  resist  the  payment  of  rent  for  the  resi- 
due of  the  ppRmises ;  its  pef formatice  id  not  a  cOndttioir  pfeth- 
dent  to  the  payment  of  such  rent. 
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is  one  #^hieh  nin^  wrtfr  fhe  esUte  in  l!he  hmd,  the  actinu  for 
the  bveach  at  it  carRio«  be  sa^ifafhied  m  ffae  luxme  of  the  plainti ffis, 
bill  most  be  bfooght  by  the  (essoin  in  whom  Ifhe  1^(  interest 
in  the  toatmct  is  Veis^,  (t  ChUif^s  Pi  11,  lt2r€d.  1812  f 
TTtYfaf (i  V.  Tilhrian,  2  Hill,  274.) 

The  following^  ere  instances  of  covenants  rflmrin^  with  the 
estate  in  land :  1.  A  eovenaet  of  warrstnty.  {SuyJam  v.  Jone^f 
W  Wend.  180;  IVithp  v.  Mumfardf  5  Coioen,  ISfT;  Le  Raf 
De' Chanmont  v.  Porsyth£,  2  Penn.  tt.  WW;  Wymati  v.  BaU 
lard,  12  ifojw.  A  306 ;  Milchett  t.  ?<^^n^,  5  Omn,  497-} 
3.  A  covenant  for  qtriet  enjoyment.  {M^klmnd  t,  Crumpf  t 
Dev.  ^  Bat,  94.)  3.  A  covenant  thai  neither  the  grantor  nor 
his  heirs  shall  make  aAy  claim  to  the  land  conveyed.  ( Atir* 
bitnks  V.  Williamson,  7  Greenl  96.)  4.  A  covenitnt  by  a  ten* 
ant  to  repair.  (Demarest  f.  Willard,  8  Cowen,  206 ;  Norman 
V.  l^'Ms,  17  Wend.  148.)  6.  A  covensnt  to  pay  rent.  6.  A 
covenant  not  to  efect  a  bnrldrng  m  a  eommonf  or  piTbiic  square 
owned  by  the  grantor,  in  front  of  the  pirennses  eooveyed. 
( iVaierioum  V.  CMen,  4  Paige,  610.) 

Although  the  p&nk^  agreed  thm  the  tools  and  ehalkstones 
mentioned  in  the  covenant^  shotild  be  eonsiderfd  as  part  of  the 
j^emiees  demised,  Hud  shotild  pass  Iherewrth,  they  are  never- 
theless mere  jf^ersonal  chwrfel^  out  of  which  the  rent  could  not 
fssne.  It  is  true,  that  the  yeatly  vafoe  jf  the  dismised  premises 
mny  have  been  fftcreased  by  the  letting  of  these  articles  of  per* 
soncft  property ;  stifl  the  rent  re^Eierved  contrnnes  to  issue  on(  of 
(be  land  dlene.  In  Speneef»  case,  (5  Ce.  17,)  it  is  resolved, 
(hat  *  if  a  fffan  tease  sheep,  or  other  stocK  of  cattle,  or  any  other 
personal  goods,  for  any  time,  and  the  lessee  covenants  for  him 
and  his  assigns  m  the  end  of  the  time  to  deliver  the  like  cnttio 
of  goods,  a^  g<yod  as  the  things  letten  were,^  or  such  price  for 
llbem,  and  the  lessee  assigns  the  sheep  over,  this  covenant  sliall 
ivot  hind  the  esstgnee ;  for  it  is  but  e  personal  contract  f  nnd  it 
is  added,- -'<  Tire  same  law,  if  a  man  demises  a  hoirse  and  land 
iat  years,  with  a  stock  or  snm  of  money,  renderinof  rent,  and  th# 
lessoe  covenants  for  him,  his  etecutors,  administrators  and  a^^ 
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signs,  to  deliver  the  stock  or  sum  of  money  at  the  etid  of  the 
term,  yet  the  assignee  shall  not  be  charged  with  this  covenant, 
for  although  the  rent  reserved  was  increased  in  respect  of  the 
stock  or  sum,  yet  the  rent  did  not  issue  out  of  the  stock  or  sum, 
but  out  of  the  land  only,  and  therefore,  as  to  the  stock  or  sum, 
the  covenant  is  personal  and  shall  bind  the  covenantor,  his  exec- 
utors and  administrators  who  represent  him,  and  not  the  as- 
signee— and  because  it  is  not  certain  that  the  stock  or  sum  will 
come  to  the  hands  of  the  assignee,  for  it  may  be  wasted,  or  oth- 
erwise consumed  or  perished,  through  the  lessee ;  and  therefore 
the  law  cannot  determine,  at  the  time  of  making  the  lease,  that 
such  covenant  shall  bind  the  fl^s^nee."  See  also  Newman  v. 
Anderim,  (2  New  Rep.  226.) 

A  covenant  to  lay  out  a  given  sum  of  money  in  rebuilding  oi 
repairing  the  premises  in  case  of  damage  by  fire,  would  clearly 
be  a  covenant  running  with  the  land,  that  is,  such  a  covenant 
as  would  be  .binding  on  the  assignee  of  the  lessee,  and  which 
the  assignee  of  the  lessor  might  enforce ;  for  the  reason,  that  the 
covenant  in  that  case  would  respect  the  thing  demised — to  do  a 
matter  which  concerns  the  land,  and  falls  within  the  rule  laid 
down  in  Spencer's  case^  and  by  Lord  Chief  Justice  Wilmot  in 
Bally  V.  Wells.    ( Wilmofs  Noiesy  344.)    He  states  the  doc* 
trine  thus : — '<  Covenants  in  leases  extending  to  a  thing  in  esse 
parcel  of  the  demise,  run  with  the  land,  and  bind  the  assiguee, 
thousfh  he  be  not  named,  as  to  repair,  &c.,  and  if  they  relate  to 
a  thins:  not  in  esse^  but  yet  the  thing  to  be  done  is  upon  the 
land  demised,  as  to  build  a  new  house  or  wall,  the  assignees,  if 
named,  are  bound  by  the  covenants ;  but  if  they  in  no  manner 
touch  or  concern  the  thing  demised,  as  to  build  a  house  on  other 
land,  or  to  pay  a  collateral  sum  to  the  lessor,  the  assignee,  though 
named,  is  not  bound  by  such  covenants ;  or  if  the  lease  is  of 
sheep  or  other  personal  goods,  the  assignee,  though  named,  is 
not  bound  by  any  covenant  concerning  them."    ''  The  reason 
why  the  assignees,  though  named  in  the  two  last  cases,  are  no 
bound,  are  not  the  same.    In  the  first  case,  it  is  because  thi 
thinor  covenanted  to  be  done  has  not  the  least  reference  to  tlia 
thing  demised ;  it  is  a  substantive,  independent  agreement,  do^ 
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quodam  modo  but  nulh  modoj  annexed  or  appartenant  to  the 
thing  leased."  "  In  the  case  of  mere  personalty,  the  covenant 
doth  concern  and  touch  the  thing  demised ;  for  it  is  to  restore 
it  or  the  value  at  the  end  of  the  term ;  but  it  doth  not  bind  the 
assignee,  because  there  is  no  privity,  as  there  is  in  the  case  of  a 
realty  between  lessor  and  lessee  and  his  assigns,  in  respect  to 
the  reversion;  it  is  merely  collateral  in  one  case;  in  the  other 
it  is  not  collateral,  but  they  are  total  stiangers  to  one  another, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and 
to  constitute  that  privity  which  must  subsist  between  debtor  and 
creditor  to  support  an  action."  And  on  page  346,  after  citing 
several  cases,  from  which  he  deduces  the  principle  laid  down, 
he  says :  <*  All  these  cases  cleariy  prove  that  inherent  covenantS| 
and  such  as  tend  to  the  support  and  maintenance  of  the  thing 
demised,  when  assigns  are  expressly  mentioned,  follow  the  re- 
version and  the  lease,  let  them  go  where  they  will." 

In  Vernon  v.  Smithy  (5  Bant.  ^  Aid.  1,)  Best,  J.  says:  "By 
the  terms  collateral  covenants,  which  do  not  pass  to  the 
assignee,  are  meant  such  as  are  beneficial  to  the  lessor,  without 
regard  to  his  continuing  the  owner  of  the  estate.  This  princi- 
ple will  reconcile  all  the  cases."  In  Vt/vyan  v.  Arthur,  (1  Bam. 
4*  Cress,  410.)  the  same  learned  judge  says:  "The  general 
principle  is,  that  if  the  performance  of  ^he  covenant  be  beneficial 
to  the  reversioner,  in  respect  of  the  lessor's  demand,  and  to  no 
other  person,  his  assignee  may  sue  upon  it ;  but  if  it  be  beneficial 
to  the  lessor,  without  regard  to  his  continumg  owner  of  the 
estate,  it  is  a  mere  collateral  covenant,  upon  which  the  assignee 
cannot  sue."  In  Ballt/  v.  Wells,  (3  Wilson,  25,)  it  is  said, 
"There  must  always  be  a  privity  between  the  plaintiff  and 
defendant,  to  make  the  defendant  liable  to  an  action  of  covenant. 
The  covenant  must  respect  the  thing  granted. or  demised. 
When  the  thing  to  be  done,  or  omitted  to  be  done,  concerns  the 
land  or  estate,  that  is  the  medium  which  creates  the  privity 
between  the  plaintiff  and  defendant ;  as  if  lessee  for  life,  cove- 
nants for  him,  his  executors  and  administrators,  to  build  a  wall 
within  his  term,  and  afterwards  he  assigns  over  his  estate,  the 
grantee  of   the  reversion  shall    have  covenant   against   the 
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assignees}  imd  ttotvTkHstaading  the  coveimiit  ^atits  the  word^ 
asBi^n^,  yet  every  assignee  by  acoeptmg  the'  possessjon^  bath- 
made  himself  sohject  i6  all  eovenaiii^  cotieerbhig  the  hmd,  but 
Bot  to  collateral  covenants ;  afvd  covenants  of  reparrsi  and  tuild- 
lag  walls  or  hon^s,  are  cove^mnts  fBherenl  t9  the  laiidy  with 
which  the  assignee  without  special  worda  shall  be  charged. 
Also  whetl  the  lessor  for  years  covenaif^ted  in  his  lease^  that  at 
the  end  of  the  term,  he«would  make  a  new  l^ase  t&  (he  leasee  or 
his  assigns,  and  afterwards  granted  over  hie  reversion,  and  at 
the  end  of  the  term  tlte  lessee  br6ttghl  corenaiit  ajgainst  the 
Pfrantee  of  the  reversion^  it  wofis  agreed  by  all  the  jnstices  and 
sergeants  that  the  aetiofr  did  welt  lie." 

I  do  not  see  that  the  case  cited  by  tlie  pfaintifTs'  comisel  from 
the  Year  Bbok  of  43  Ed.  3,  is  so  nmch  in  ]!)o?nt  as  wae  s<ippo^ 
by  him,  to  sustain  the  proposition  thai  this  Covenant  rim  with 
the  laud.  There  the  prior  of  a  convent  (a  corporation  having 
perpetual  succession)  made  a  covenatit  (br  hinf»  and  his  succes- 
sors with  the  lord  of  a  manor  and  bis  heirs  to  sing  all  the  week 
in  a  chapel,  parcel  of  the  manor.  It  was  held  that  the  covenant 
rtm  with  the  land  and  passed  te  the  aliente  of  the  mlkmor; 
though  it  would  have  been  otherwise  if  the  covenant  had  beett 
to  say  divine  service  in  the  Chapel  of  another,  for  the  covenant 
in  ^ch  case  cannot  be  annexed  to  tlie  dhapel,  because  the 
ohapel  does  not  belong  to  the  Covenantee*  The  thing  to  be 
done  in  the  case  of  tlve  prior,  affected  the  land,  increased  its 
yalue  to  the  extent  of  the  valOe  of  the  singing  <^ovenatil^d  to  be 
done.    {Sen  Speheer^s  ease,  sup,). 

The  statute  (I  R.  S.  747,  H  23,  84,)'  does  not  make  every 
eovennht  which  may  find  a  place  in  a  lease  assignable.  The 
twenty-third  section  in  tertrts  provides  that  the  grantees  of  any 
demised  lands,  tenements,  rents,  or  other  hereditaments,  or  of  tfad 
letersion  thereof,  the  assignees  of  the  lessor  of  any  demise,  and 
the  heirs  and  personal  represeiiltatives  of  the  lessor,  grantee  oi 
assignee,  dhall  have  (he  same  remedied  by  entry,  action,  dtstreert 
or  othertrise  for  the  iron-performance  of  any  agreement  eon^ 
tained  m  the  lease  so  assigned,  or  for  the  recovery  of  any  render 
ioi  the  doing  of  any  waste  or  other  cause  of  forfeiture,  as  thcit 
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grantor  or  lessor  had  or  might  hkve  had  it  stich  reTersibir  hiHf 
remained  in  such  lessor  or  grantor.  ■  This  statute  h  hrit  a  f^ 
enactrrent  6f  32  Ueh.  8,  ch.  M.  Spencei^s  ease  shotri  that  the 
English  statute  was  confined  (o  Covenants  tonchihg  or  concern* 
ing  the  thing  demised,  and  did  noC  extend  (o  6olfatefal  6ov6- 
nants.  iThe  construction  contended  for  here  wouTd  nrmke  all 
eovenatnts  negotiable,  or  which  is  the'  same  thing,  i<S8?gnabFey  if 
the  parties  would  but  insert  themf  iti  any  indetiture  of  demis^ 
which  would  confound  att  di$trnctionf  betwceti  cbtenattts  teei 
and  personal.  I  think  the  statute  does  no  more  than  to  transfer 
the  privity  of  co^rtract  of  a  cot^hant  real,  bet\^een  the  lessor' 
and  lessee,  and  does  not  affect  k  strictly  personirf  covenan^^ 
although  it  be  contained  in  a  teiase.  (Notrhan  y.  WelU^  17 
Wend.  136 ;   Wiltard  v.  Tillman,  2  Hill,  274) 

If  the  tools  and  chalk  stoned  cah  properly  be  regarded  as  a 
portion  of  the  demised  premiseid,  they  having  b6en  rrrjtrred  or 
destroyed  by  fire,  the  lessee  i^  not  liable  to  replace  them  wHh 
articles  of  equal  value,  or  to  pay  th^  vrflne  of  them  prior  to  tN? 
fire.  The  covenant  to  surrender  and  yi6td  up  the  demised  pren> 
ises,  at  the  expiration  of  the  term,^expressf y  excepts  the  conse- 
quences, not  only  of  the  ordinary  wear  and  fear,  but  the  "dam- 
ages by  the  elements."  The  covenant  that  they  ^^ere  to  femaitt 
in  the  possession  of  the  tessee  during  the  t^rm,  and  at  its  expi- 
ration to  remain  on  the  preMfses  or  be  replaced  with  others,  dt 
(o  be  paid  for  by  tlie  lessees,  does  not  cfvtnWty  the  coverrant  id 
surrender  the  demised  premises,  so  hb  to  subject  the  lessee  id 
account  for  these  articles  in  case  ihef  were  damaged  or  destroyed 
by  fire  while  in  the  position  contemplated  by  the  pafties.  Thid 
covenant,  when  taken  in  connection'  x>^ith  the  covenant  to  sur- 
render at  the  end  of  the  term,  regarding  the  tools  and  chalk 
stones  as  part  of  the  demised  premises,  amounts  to  nothing  h&- 
yond  imposing  a  liability  on  the  lessee  to  replace  6t  fiay  M 
them,  in  the  event  that  they  should  be  removed  from  the  de* 
mised  premises  and  not  returned.  Clearly  if  they  had  remahied 
on  the  demised  premises  till  the  expiration  of  the  term,  howevei 
reduced  in  value  by  proper  use,  tt  would  not  be  pretetided  that 
the  lessee  would  be  liable  to  replace,  or  pay  what  they  wer4 
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worth  when  demised ;  and  if  not,  I  see  no  ground  to  say  that 
the  lessee  was  liable  in  the  event  of  destruction  or  damage  by 
fire.  There  is  no  covenant  that  the  lessee  was  to  keep  and  leave 
them  at  the  expiration  of  the  term  on  the  premises  in  good  re- 
pair, or  equal  in  value,  as  when  he  received  them.  It  is  true, 
the  value  was  estimated  and  put  down  in  the  inventory  attached 
to  the  lease,  but  the  covenant  or  agreement  between  the  parties 
did  not  provide  or  call  for  any  valuation — but  merely  an  inven- 
tory— a  list  or  schedule  of  the  items  of  the  property. 

But  if  it  be  admitted  that  the  lessee  was  hound  to  pay  for  this 
personal  property,  the  referees  erred  in  holding  the  defendant  to 
the  valuation  attached  to  it  in  the  inventory.  The  proof  showed 
that  it  was  greatly  over  estimated,  and  yet  the  referees  allowed 
the  whole  amount  of  that  valuation.  The  covenant  to  insure 
was  in  a  separate  instrument,  which  was  not  guarantied  by  the 
defendant,  and  an  insurance  was  actually  effected  to  as  large  an 
amount  as  it  could  be  insured  for,  and  the  plaintifl^  had  the  ben- 
efit of  the  policy  and  of  the  property  as  it  remained  after  the  fire. 
The  separate  contract  for  insurance  was  high  evidence,  if  any 
WQre  needed,  that  the  parties  did  not  understand  the  lease  as 
binding  the  lessee  to  replace  br  pay  for  this  property  in  the  event 
of  its  injury  by  fire. 

There  is  another  reason  why  the  plaintiffs  cannot  recover  for 
the  personal  property.  An  examination  of  the  conveyance  of 
the  reversion  will  show  that  neither  the  tools  nor  chalk  stones 
passed  to  the  plaintiffs  by  that  deed.  It  describes  the  real  estate 
mentioned  in  the  lease;  and  the  habendum  clause  declares  it  to 
be  ^'subject  to  and  with  the  benefit  of  the  lease.  As  I  un- 
derstand the  terms  of  this  conveyance  it  passed  to  the  plaintiffs 
the  grantors'  title  or  estate  in  the  land  described,  with  the  appur- 
tenances and  the  rents  reserved,  and  the  covenants  relating 
thereto,  and  not  the  tools  or  chalk  stones.  If  this  personal 
property  bad  remained  in  the  possession  of  the  lessee  to  the  end 
of  the  term,  could  it  be  maintained  that  the  plaintiffs  had 
acquired  a  title  or  right  to  it  by  virtue  of  their  deed  ?  It  is  plain 
to  my  mind  that  it  could  not.  It  is  not  embraced  witliin  the 
terms  of  the  conveyance. 
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It  is  insisted  that  the  defendant's  corenant  to  guaranty  the 
payment  of  the  rent,  was  not  assignable,  so  as  to  enable  the 
plaintiffs  to  sue  in  their  own  names  for  a  breach  of  that  coYe- 
nanC  It  is  not  necessary  that  the  defendant  should  have  taken 
an  interest  in  the  land.  In  the  case  cited  from  the  Year  Book 
42  Edw.  3,  the  prior  and  his  successors  took  no  estate  in  the 
land,  yet  it  was  held,  that  the  covenant  to  sing  in  the  chapel 
went  with  the  land.  When  the  thing  to  be  done,  or  omitted, 
concerns  the  lands  or  estate,  that  is  the  medium  which  creates 
the  privity  between  the  plaintiff  and  defendant.  I  ttiink  the 
defendant's  covenant  respecting  the  rent  run  with  the  land,  and 
that  therefore  the  plaintiffs  as  grantees  of  the  reversion  could 
maintain  this  action  for  a  breach  of  that  covenant  {Norman 
V.  Wellsj  17  Wend.  136,  149.)    The  report  must  be  set  aside. 

Motion  granted. 
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A  policy  of  insnrance,  where  the  assiued  hai  no  interest  in  the  property  at  the  time 
of  making  the  contract,  is  a  mere  wager,  and  is  yoid  bj  the  statute  against 
betting  and  gaming.    PerBaonsoN,  C.  J. 

But  where  the  assured  owns  the  property  when  the  insurance  is  efieeted  and  trans- 
fers it  before  the  happening  of  a  loss,  the  contract  does  not  become  a  wager  policy, 
though  it  is  thenceforth  of  no  value  to  the  assuredi  as  he  has  nothing  upon  which 
it  can  operate.    Per  Bronson,  C.  J. 

tn  fire  puHcies  the  assured  must  have  an  interest  at  the  time  of  the  k)ss,  and  there- 
fore where  he  has  transferred  the  property  alter  efieciing  the  insurance  he  cannot 
recover. 

9o  where  two  persons,  owning  property  jointly,  effected  an  insurance  in  both  their 
names  ;  and  before  a  loss,  one  conveyed  his  interest  to  the  other,  after  which  the 
pmperty  was  consumed  by  fire ;  in  a  suit  oa  the  policy  in  the  names  of  both  the 
assured,  held  that  the  plaintiffs  could  not  recover,  for  the  want  of  a  joint  interest 
at  the  time  of  the  loss.     Per  Cua.— Bronson,  C<  J<  diseenting. 

Dec  J.  A  RATION  on  a  policy  of  insurance  against  fire.  The 
first  count  was  on  a  policy  dated  December  1,  1834,  by  which 
Ihe  defendants  insured  the  plaintiffs  for  one  year  against  loss  or 


; 
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damage  ^f  fire  to  \i^  Mmoml  of  #13,000^  m  lelV>\vs  j  $9900  on 
^ei([  htemetY  in  the  cijty  /o(  Aljbany ;  aod  ||5000  on  tti^e  ^Moc^c 
a94  iute^ils  ^berein.  Tbfitfi  wejre  sev^nd  repewals  of  tbe  poii^ 
tlp^  last  of  which  was 49^  tl;^  first  day  4>r  Fehriiary,  1848,  for  ^onf^ 
year,  oi^  for  ^he  suip  of  $10,000.  Averment,  th^t  ^t  tb^e  li^^B 
pf  9iak,iiig  the  policy  mA  tbe  reoewal  theceof,  and  (xoxx^  thepee 
HiHJi  X\m  loss,  the  plainii^S^  had  aiii  interest  in  the  i^isured  prea|* 
sees  aud  prc^^y  tp  ihe  amount  iosured :  and  that  the  preqwes 
and  piropecty  wei^  destroyed  by  fire  on  ibfi  26fh  day  <^  Deceo^- 
ber,  1S4J2. 

S^scond  fiOftfUf  stt^sCaiKially  Ulos  Ihe  first,  except  oe  'to  Ijkva 
f^&rxnf^  cf  interest,  wbicb  was,  that  at  the  time  of  Ibe  xenewfl 
lof  Ibe  policy,  and  fro^i  thence  until  t^e  loss,  Lancdoi  Oi9U¥iir4i 
MS  €f  the  plainirfsy  ba4  an  inteDest  in  4he  prcsperty  4o  tbe 
amount  insured. 

PlcQy  1.  Nmrossumpsit.  2.  That  after  the  renewal,  and  be- 
fore the  loss,  to  wit,  on  the  27th  of  June,  1842,  the  plaintiff 
Ryckman  sold,  assigned  and  transferred  all  his  right,  title  and 
interest  in  the  building  and  other  property  to  the  plaintiff  How- 
ard.   The  plaintiffs  demurred  specially  to  the  second  plea. 

S*  Stevens^  for  tbe  plaintiffs.  The  plea  is  bad  in  substance. 
Altboi;ycl]  one  of  the  assured  has  assigned  jto  the  otber^  the  inte^ 
est  still  exists,  and  the  defendants  ase  liable.  We  can  at  any 
rate  recover  to  the  extent  of  the  interest  which  Howard  origin- 
ffXly  ha4  ip  the  property.  The  action  must  necessarily  be 
brouofht  in  the  names  of  both  plaintifis,  although  tbe  recovery 
will  be  for  tbe  benefit  of  one.  (9  (Fenrf.  404 ;  6  «4<.  200.)  2.  lie 
plea  is  bad  as  amounting  to  the  general  issue.  3.  It  professes  to 
ansji^rer  ihe  whole  d^l^^^ton^  and  is  no  answer  to  the  secoqd 

.'QOUQit. 

D,  Cady  ^  M.T.  Reynolds^  for  the  defendants.  The  decla- 
ration is  bad  for  a  misjoinder  of  counts  and  parties — the  firs( 
caunt.allegjagM  ii|tere#  m  bo^h  joS  the  plaintiffs,  find  the  second 
m  ixi\m9$.  ki  Jfowcurd  9hrm.  (1  HOI,  71;  4  7.  U^^W\  2 
H0rA^lm$>Sf»io9f».)   ^9.  The  pl^  is 41  good  bar.    AfterHto 
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JlrterMt  vaA  assigneKJ,  tbii  was  a  gaming  poUcyi  ai^d  voji^ 
<3  iS::eiil,  Sfl ;  2  Atk.  BU;  3  £ro.  P.  C.  497;  1  ^.  i$f.  «^ 
f>  t8  4^  10.)  The  plea  is  nol  open  to  the  abjection  tiu^  it  ^qooj^ 
|o  the  geaenil  issue.    {19  John.  302.) 

BiioNsoNy  Ch.  J.  When  the  ittfured  hoe  no  jntere^  ist 
^  Xime  the  contract  i«  ooade,  the  policy  is  a  mei:e  wager,  i^{ 
which  one  party  stakes  the  sum  insured,  and  the  other  the 
premium  paid,  upon  the  happening  or  ^ot  happening  of  a 
particular  event.  Wjbether  «uch  a  contr^  would  |be  good  «st 
the  common  law,  we  need  not  inquire]  lor  it  ^n^ould  i^Uiorly  be 
void  within  our  statute  against  ga^ni^g.  { jl  R,S.  662,  ii9ioV0] 
3  Keai,  277,  8.)  Bu^  when  the  aflsiiied  owns  the  property  ^t 
the  time  the  insurance  if  efiected,  a  subsequent  transfer  of  his 
interest  cannot  render  the  pohicy  void.  The  contract  will  be  of 
IK>  value  to  the  assured,  for  the  reason  that  there  is  ^  longsr 
any  thing  upon  whicih  it  c^  operate;  but  the  subsequent  trans- 
fer cannot  infuse  any  vice  into  that  which  was  originaUy  a  yaljd 
agreement  I  agoee  Ihat  in  fi«e  policies  the  ass^^ed  m^ft  have/ 
an  interest  at  the  titnie  of  the  loss,  as  wdl  as  when  the  eontractf 
J3  made.  ( The  Saddler^  Company  y.  Budcock^  9  il/jr.  fM ; 
Lynch  v.  Dalz^  3  Bro.  P.  C.  497 ;  3  Kent,  371.)  And  «o,  if 
bfi  has  parted  with  all  his  interest  befoiie  th®  loss  bappeoa)  he 
cannot  recover.  But  heroes  9ot  f^il  on  aceount  of  any  yice  ip 
the  ^ntraot^  hut  for  the  reason  that  he  has  ^Mftaiued  no  looa  9r 
damage. 

Now  in  #iis  case,  if  the  jdaintiSs,  before  the  foe  bfippened,  h<|d 
parted  with  ope  half,  or  any  other  share  of  Ihe^  iMei^  in  tfce 
{NToperty,  they  couljd  not  rcjcover  any  thi^g  pf^  aooo^pt  of  fh^t 
share ;  because  as  to  that,  they  woirid  have  s«atai«^  no  loss  lOr 
dan^age.  But  I  see  no  reason  why  tihey  np^bt  Dpt  recoAFer  ifi 
respect  to  their  remaining  interest  in  the  property.  Hhe  cases 
of  Jteed  V.  CoUy  (3  Burr.  1512,)  and  Sielwn  v.  The  Ma$m- 
fihus^ts  Ins.  Co.j  (4  Mass.  330,)  go  upon  the  principle,  thiat  ri- 
Ihough  the  assured  has  assigned  a  part  of  his  inlefeft  in  tbe 
auliject,  he  m^^f  atill  recover  so  long  as  he  lias  a^y  mmiu«ilkg 
Wtenfijt;  and  I  ihini^  that  is  sound  doctrine.    It  is  poaper  to  no- 
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tice  in  relation  to  this  contract,  that  although  there  is  a  condition 
which  renders  it  void  in  case  the  policy  is  assigned  without  the 
consent  of  the  company ;  {see  Smith  v.  TTie  Saratoga  Compor 
nj/y  1  Hill^  ^97;)  there  is  nothing  concerning  an  assignment, 
either  general  or  partial,  of  the  subject  insured.  As  the  parties 
have  not  declared  what  sliould  be  the  effect  of  such  an  assign- 
ment, the  question  must  be  settled  upon  general  principles ;  and 
I  am  not  aware  of  any  rule  of  law  which  will  deprive  the  assured 
of  an  action  altogether,  because  he  has  assigned  a  part  of  his 
interest  in  the  property.  If  he  is  confined,  as  he  must  be,  to  an 
indemnity  for  the  loss  and  damage  which  he  has  actually  sus- 
tained, there  is  then  nothing  in  the  case  in  the  nature  of  a  wager, 
or  which  is  contrary  to  good  morals.  Nor  is  the  insurer  injured. 
On  the  contrary,  he  is  relieved  from  the  burden  of  his  under- 
taking to  the  extent  of  the  assigned  share.  He  is  not  bound  to 
indemnify  the  assignee,  because  he  has  not  agreed  to  do  it.  But 
he  has  agreed  to  indemnify  the  assured ;  and  his  loss  and  dam- 
age, whether*total  or  only  partial,  must  be  made  good. 

If  Ryckman  had  assigned  his  share  to  a  stranger,  it  would 
have  made  substantially  the  same  question  as  the  transfer  of  an 
equal  amount  of  interest  by  both  of  the  plaintiffs.    The  compa- 
ny would  not  in  that  case  be  answerable  beyond  the  share  owned 
by  Howard :  but  to  the  extent  of  that  share,  I  think  they  would 
be  liable.    True,  the  agreement  was,  to  make  good  and  satisfy 
unto  the  plaintiffs  all  such  loss  or  damage  as  might  happen  by 
fire  to  their  property :  but  it  would  be  a  narrow,  and  I  think  an 
improper  interpretation  of  the  contract  to  say,  that  it  came  to  an 
end  when  the  plaintiffs  ceased  to  have  bl  joint  interest.  We  have 
not  been  referred  to  any  case  which  asserts  such  a  doctrine ;  and 
the  general  rule  is,  that  contracts  of  insurance  should  receive  a 
liberal  construction  for  the  attainment  of  the  ends  which  the 
parties  had  in  view.    If  the  joint  interest  had  terminated  by  the 
death  of  one  of  the  plaintiffs,  I  cannot  think  that  the  policy 
would  have  ceased  to  be  obligatory  on  the  company ;  nor  should 
such  a  result  follow  from  a  determination  of  the  joint  interest  by 
the  voluntary  act  of  one  of  the  parties.    The  policy  says  nothing 
in  terms,  about  a  joint  interest  in  the  plaintiffs.  The  building  with 
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its  contents,  are  only  mentioned  as  their  property,  for  the  pur* 
pose  of  identifying  the  subject  to  which  the  policy  applied, 

K  an  assignment  by  Ryckman  to  a  stranger  would  not  haye 
defeated  the  action  so  far  as  relates  to  the  interest  of  Howard,  it 
is  quite  clear  that  the  assignment  from  Ryckman  to  Howard 
cannot  have  that  effect. 

I  think  the  plaintiffs  can  recover  on  account  of  the  interest 
which  Howard  originally  had  in  the  property :  but  the  recovery 
cannot  go  further,  and  include  damages  for  the  interest  which 
Ryckman  assigned  to  Howard.  As  to  that,  it  is  the  same  thing, 
in  effect,  as  though  Ryckman  had  assigned  to  a  stranger.  If  the 
promise  had  been,  in  so  many  words,  to  indemnify  the  plaintiffs 
jointly  and  severally  against  loss,  it  would  only  have  reached 
such  interests  as  they  then  had  ;  and  not  such  as  they,  or  either 
of  them,  might  subsequently  acquire. 

This  case  is  certainly  not  free  from  difficulty.  But  I  think 
there  may  be  a  recovery  on  account  of  the  interest  which  Howard 
had  in  the  property  at  the  time  the  contract  was  made,  because 
that  interest  continued  until  the  loss  happened.  But  there  can 
be  no  recovery  on  account  of  the  interest  which  Ryckman  had 
in  the  property  at  the  time  the  contract  was  made,  because  he 
bad  parted  with  that  interest  before  the  loss  happened. 

If  there  can  be  a  recovery  to  any  extent,  the  action  must  of 
course  be  brought  in  the  name  of  both  the  plaintiffs.  A  policy 
of  insurance  is  a  mere  chose  in  action,  which  is  not  assignable, 
so  as  to  pass  the  legal  interest.  {Jessel  v.  The  Williamshurgh 
Ins,  Co,j  (3  Hill^  88.)  In  the  case  to  which  we  are  referred, 
(Ferris  v.  N.  American  Ins.  Co.j  1  ffiZ/,  71,)  the  policy  was 
made  assignable,  so  as  to  pass  the  legal  interest  to  the  assignee, 
by  the  express  terms  of  the  statute ;  and  having  the  legal  interest 
both  in  the  subject  and  the  policy,  we  held  that  the  suit  must 
be  brought  in  the  name  of  the  assignee.  There  is  another  case 
to  the  same  effect.  {Mann  v.  The  Herkimer  Ins,  Co.,  4  fliZ/, 
187.)  And  besides,  although  Ryckman  assigned  his  interest  in 
the  subject  to  Howard,  it  does  not  appear  that  he  as^'gned  the 
policy.  There  is  no,  ground  for  saying  that  there  ha^  been  a 
misjoinder,  either  of  counts  or  of  parties. 

Vol.  m.*  39 


/ 
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j :     Such  are  my  views  of  the  case.    But  my  brethren  are^rf*  dpm- 
1 1  ion  that  the  plaintifi  cannot  recorer  any  portion  of  the  lett,  be- 
b  cause  they  had  no  joint  interest  in  the  prop^ty  at  the  time  tbi» 
loss  happened.    The  result  is,  that  there  must  be 

Judgment  tx  the  defendants 


Waggoner  vs,  Jermainb. 


Ifitae  neet «  miiiaiMeoB  his  own  land,  (e.  g.lyjrobaaoetin^  a  wtter  etnoMj  to  tiM 
injury  of  ike  kod  of  another,  ami  tiien  eonrey  tho  premita  to  a  porehaow  with 
warranty,  be  neTerthden  ramaiBs  liablo  in  an  action  on  the  case,  for  the  damagef 
oecationed  by  the  continnanoe  of  the  nuisanoe  rabeeqnent  to  the  oonyeyanee. 

The  case  of  Blunt  ▼.  Aikin,  (15  ITend.  589,)  examined  and  limited. 

fa  the  case  of  a  eantimmng  mriafnos,  the  defendant,  in  ordor  to  limit  the  leeuimy 
to  the  dama^  auetained  within  tix  ytmen  prior  lo  the  eomneacement  of  the  «nt» 
must  plead  the  statute  of  limitationsL 

Case,  for  overflowing  the  plaintiff's  lands,  commenced  August 
10th,  1838,  and  tried  at  the  Steuben  circuit  in  October,  1846^ 
before  Dayton,  C.  Judge.  The  plaintiff  was  the  owner  of  land 
situated  on  the  mai^in  <j(  the  inlet  of  the  Crooked  Lake  and 
along  the  adjacent  shores  of  the  lake,  a  poition  of  which  he  pur- 
chased and  took  possession  of  in  the  year  1830.  The  residiie, 
being  a  large  farm,  was  purchased  by  him  in  December  of  die 
same  year,  and  he  was  to  hare  full  possession  of  it  in  Hay,  1835 ; 
but  in  the  mean  time  he  had  a  right  to  enter  for  the  purpose  of 
constructing  a  ditch.  At  the  date  last  mentioned  he  received  m 
conveyance  and  took  possession  of  the  entire  farm.  The  defen- 
dant^ dam  was  across  the  outlet  of  the  lake.  It  was  originally 
bnilt  prior  to  1812,  and  was  carried  off  by  a  flood  in  1817,  and 
rebuilt  the  fotiowing  year.  Abont  1SS2  it  was  again  nearly  de- 
«tro3red  by  a  flood,  and  rebuilt  soon  afterwards.  In  Morehi 
1834,  the  defendant,  by  the  direction  or  permission  of  the  cami. 
commissioners,  raised  bis  datn  ten  inches,  by  timbers  plaeed 
afeng  the  top  of  it,  and  these  were  continued  upon  it  until 
lixofi  of  the  commencement  of  the  sait 
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The  defendant,  on  tfie  flSdi  day  ef  August,  ISSd  conveyed 
die  premieea  on  which  Uie  dam  waa  siliiated  lo  Jobn  Skmi\  and 
<lliYeni  fer  f2S/)00.  This  oonfeyanoe  contained  a  chiuse  aelling 
aod  conveying  lo  Ibe  grantees  the  r^t  toflow  any  laads  of  the 
gsaator  ^lo  high  waler  mark,  and  as  fiir  as  has  hitherto  been 
necessary  for  the  nse  of  the  milte  on  Ibe  premises  above  ese- 
veyed,  the  dam  remaining  at  its  present  height"  It  also  con- 
tained covenants  of  seisin  and  of  warranty  of  ^'  the  premises 
above  conveyed."  The  graalees  went  into  immediate  possessioni 
and  they  and  those  deriving  title  from  them  have  ever  siooe 
possessed  and  occupied  the  prennees. 

Bvidenee  was  given  by  bolh  parties  qpon  the  queslidn  whether 
the  dam  was  made  higher  than  b^re  at  the  several  times  when 
it  was  febuilt  as  above  mentiooed,  and  as  to  the  effect  of  these 
erections  and  of  the  tinters  placed  upon  the  dam  in  1834,  in 
setting  back  the  water  upon  and  overflowing  the  plaintiff's  lands. 
Points  were  made  respecting  the  defendant's  right  to  increase 
Ibe  height  of  Ibe  dam  under  the  aathority  of  the  canal  commis- 
aioneTB ;  which  so  far  as  concerned  ibe  law  of  the  case  were  de- 
tenukied  in  conformity  with  the  decision  of  the  court  for  Ibe 
corracCion  of  enocs  in  this  case,  in  7  HUl^  397,  (ami  see  I  id. 
279 ;)  and  Ibe  questions  of  ftct  were  submitted  to  the  jury. 

The  jadgB  charged  the  jury  that  independently  of  the  defen« 
daot's  justification  under  tbe  state  officers^  in  regard  to  which  he 
ga^e  tliem  epeciai  instruolions,  if  Ibe  defendant  had  within 
twenty  yeans  laised  bis  dam  ao  as  to  caose  the  waters  of  the 
lake  to  ov^fflow  tbe  plaintiff  %  land  lo  bis  injury,  and  continued 
Ibe  ebslruction  to  Ibe  time  of  the  coimnenoement  of  the  suit,  the 
plaintiff  was  enlatled  lo  recover  the  damages  which  be  had  sua- 
4Mned  ftoffl  Ae  time  be  beoome  possessed  of  the  premises  owned 
by  him  milil  ihe  suit  was  owmmmced,  notwithstanding  tbe  de- 
faidant's  Qoaveifanee  to  Sloan  and  ethers  in  August,  18S6.  Tbe 
^d^ndant's  counsel  exioeplsdf  and  the  jury  feund  a  verdict  for 
dM  plaimiff  for  tll9S.    The  detedant  moned  for  a  new  taal 
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/  Taylor^  for  the  defendant,  insisted  1.  That  the  defendant 
was  not  liable  for  the  damages  sustained  subsequent  to  the  con 
veyance  of  August,  1836.  {Blunt  v.  Aikirij  15  Wend.  622.) 
2.  That  the  recovery  should  have  been  confined  to  the  damages 
incurred  within  six  years  prior  to  the  commencement  of  tbp 
suit    {Baldwin  v.  CaUcins,  10  Wend.  167, 177.) 

B.  Davis  Noxtniy  for  the  plaintiff,  to  shew  that  the  defendant 
continued  liable  after  his  conveyance,  cited  Angell  on  Water 
Courses,  149  to  151,  153;  3  Har.  ^  McHen.  441;  Staple  t. 
Spring,  (10  Mass.  72 ;)  2  Salk.  460 ;  12  Mod.  639 ;  Dyer,  320; 
1  Ld.  Raym.  713 ;  Cro.  Eliz.  373 ;  3  Dan^s  Abr.  57 ;  2  R.  S. 
332,  §  2.  Blunt  v.  Aikin,  cited  contra,  he  said  was  a  different 
principle,  and  was  not  applicable  here.  The  defendant  should 
have  pleaded  the  statute  to  enable  him  to  avail  himself  of  the 
limitation  of  six  years. 

By  the  Court,  Jewett,  J.    It  is  contended  by  the  counsel 
for  the  defendant  that  the  judge  erred  in  instructing  the  jury 
that  the  defendant  was  liable  for  damages  to  the  time  of  the  com- 
mencement of  the  suit,  notwithstanding  he  conveyed  his  interest 
in  the  mill  premises  to  another  in  August,  1836 ;  and  the  ground 
taken  is  supposed  to  be  sustained  by  the  case  of  Blunt  v.  Aikin^ 
(16  Wend.  522.)    I  think,  however,  that  on  a  little  examination 
of  that  case  and  of  the  principles  upon  which  it  was  decided,  a 
material  distinction  between  it  and  the  present  may  be  seen. 
There  the  action  was  case  for  flowing  the  plaintiff's  lands  by 
means  of  a  mill  dam.    The  evidence  established  that  the  defen- 
dant erected  the  dam  in  1812.    In  1818  he  rarsed  it  three  or 
four  feet.    About  five  or  six  years  before  the  trial  in  1833,  the  de- 
fendant being  the  owner  of  the  premises,  built  a  mill  which  was 
supplied  with  water  firom  the  pond  created  by  the  dam,  which 
flowed  a  small  piece  of  land  subsequently  purchased  by  the 
plaintiff.    When  the  plaintiff  purchased  the  land,  the  mill  was 
in  the  possession  of  two  sons  of  the  defendant,  who  occupied  it 
as  their  own,  and  had  since  continued  to  do  so.    There  was  no 
proof  that  they  held  as  tenants  under  the  defendant,  nor  under 


ROCHESTER,  OCTOBER,  1846L  ^g 

WagigoQtr  «.  JenpaiiM. 

« 

what  title  they  took  possession.  No  privity  of  estate  bet weei^ 
the  defendant  and  the  occupants  was  shown.  Savage,  Oh.  J.  in 
delivering  the  opinion  of  this  court,  reviewed  the  cases  of  Rose- 
well  V.  PrioTj  (2  Salk.  460 ;)  Penfuddock^s  case^  (5  Co.  101 ;) 
Beswick  v.  Cundeii^  (Cro,  Eliz.  402,  620,)  and  Cheeiham  v. 
Hampson^  (4  Term  R.  318,)  and  came  to  the  conclusion  that 
the  action  could  not  be  maintained,  as  it  was  not  shown  that  the 
occupiers  were  the  tenants  of  the  defendant ;  and  be  said  that 
although  the  defendant  had  been  in  possession,  when  the  dam 
was  built  and  raised,  and  was  therefore  at  that  time  liable  foi 
any  damage  caused  by  it;  yet  before  the  plaintiff  sustained  any 
damage  he  had  left  the  possession,  and  other  persons  bad  as* 
sumed  it  as  owners  and  were  liable. 

The  first  case  referred  to  was  an  action  on  the  case  for  stop- 
ping up  the  plaintiff's  ancient  lights.  The  defendant,  tenant 
for  years,  erected  the  nuisance,  and  afterwards  made  an  under 
lease  to  J.  S.  The  question  was  whether  the  action  lay  against 
the  defendant  for  a  continuance  after  the  making  the  under  lease. 
There  had  already  been  a  recovery  against  him  for  the  erection. 
The  court  said  the  action  lay,  because  he  transferred  it  with  the 
original  wrong,  and  his  demise  atfirms  the  continuance  of  it. 
The  next  authority — PenruddocWs  case — although  it  had  little 
or  no  application  to  the  question  under  consideration,  having  been 
referred  to  by  counsel,  was  reviewed.  It  was  a  writ  quod  per- 
mittat  prosternere^  between  Clark,  plaintiff,  and  Penruddock, 
defendant.  The  case  was  this :  Cosk  built  a  house  on  his  own 
ground  so  near  the  curtilage  of  the  house  of  Chickeley  that  it 
hung  over  three  feet  of  said  curtilage  and  threw  the  water  on 
Chickeley's  premises.  Chickeley  conveyed  his  house  to  Clark, 
and  Cosk  conveyed  to  PenniddiKk.  The  first  question  was, 
whether  the  action  lay  for  the  feoffee  Clark.  It  was  resolved 
that  the  dropping  of  the  water  was  a  new  wrong,  and  that  the 
action  lay  by  the  feoffee  of  Chickeley  against  the  feoffee  of  Cosk, 
if  the  nuisance  be  not  reformed  after  request  made ;  but  against 
him  who  did  the  wrong  the  action  lay  without  request.  In 
Beswiek  v.  Cunden^  the  action  was  case,  for  that  the  defendant 
erected  a  dam  in  a  certain  river,  whereby  it  surrounded  the  laud 
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of  J.  S.,  who  aftenrards  enfeoffed  the  piaiotiff    On 
was  held  that  the  action  did  not  lie  for  a  nuisanee,  beoauee-  the 
plaintiff  might  have  his  remedy  by  ao  assizse  or  qttod permititd. 
By  the  common  law  the  remedy  for  an  injury  sustained  by  a 
private  nuisance  was  by  action  on  the  case  for  dami^fe^  by 
assize  of  nuisance,  or  by  the  writ  of  quod  permittat  prosiemerei 
In  the  tbrmer  action  the  party  injured  only  recovered  satisAe* 
tion  for  the  injury,  but  could  not  thereby  remove  the  nuisanee ; 
in  the  two  latter,  if  the  plaintiff  prevailed  he  not  only  reeovened 
damaffes  for  tlie  injury  sustained,  but  judgment  that  the  nni^ 
sauce  be  abated  or  removed.    But  these  aclions  could  only  be 
brought  by  the  tenant  of  the  freehold ;  a  lessee  for  yeara  being 
confined  to  his  action  on  the  case.    An  assisse  of  nuisanee  was 
a  writ  wherein  it  was  stated  that  the  party  injured  complained 
of  some  particular  fact  done,  ad  nocumentum  liberi  tenefnenii 
stii,  and  therefore  commanding  tiie  riieriff  to  summon  an  assize^ 
that  is,  n  jury,  and  view  the  premises  and  have  them  at  the  next 
commission  of  assizes  that  justice  might  be  done.    If  the  asstn 
was  found  for  the  plaintiff  he  had  judgment  of  two  things:  1. 
To  have  the  nuisance  abated ;  2.  To  recover  damages.    At  the 
common  law  this  writ  did  not  lie  against  the  alienee  of  a  wrongs 
doer,  for  the  purchaser  was  to  take  the  land  in  the  same  condi- 
tion it  was  conveyed  to  him,  but  it  lay  against  the  wrongdoer 
himself,  who  levied  or  did  the  nuisance;    This  was  remedied 
by  the  statute  of  Westminster  2,  13  Edw.  1,  ch.  24.    K  gave 
the  form  of  a  new  writ  in  such  case,  differing  from  the  old  writ 
in  this:  it  stated  that  the  wrongdoer  and  the  alienee  both  mised 
the  nuisance,  and  damages  were  recoverable  against  the  person 
who  sold  the  land,  if  the  nuisance  were  not  abated  on  reqneoit 
made  to  him,  or  against  the  person  to  whom  he  sold  it.    Before 
this  statdte  the  party  injured,  upon  any  alienation  of  the  land 
whereon  the  nuisance  was  set  up,  was  driven  to  his  fvod  per* 
mittai  prostemere^  which  was  in  the  nature  of  a  writ  of  ri^ht 
It  commanded  the  defendant  to  permit  the  plaintiff  to  abate  the 
nuisance  complained  of^  and  unless  so  permitted  to  sutmrnm 
him  to  appear  in  court  and  show  cause  why  he  slionld  not 
This  writ  lay  as  well  for  the  alienee  of  the  party  first  iDjored 
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as  against  the  aliance  of  the  party  fiivt  ifljariiig.  Both  thest 
aotioiis  of  assias  of  nuisance  and  otqtiod  permUiat  prasterncrei 
were  out  of  use  and  had  given  way  to  the  action  on  the  case, 
and  were  finally  abolished  by  statute;  3  and  4  Wnu  4,  eh.  37, 
§  36.  {See  3  Black.  Cam.  221 ;  2  Tomlin'M  Law  Did.  iii; 
Nuuaneej  2,  4;  3  id  tit^  Qtiod  permiiiat  proatemere,)  The 
common  law  remedy  by  writ  of  nuisance  subject  to  oertau^ 
provisions  is  retained  by  our  statute.  (2  R.  S.  332.)  It  is  there 
provided  that  the  plaintiff  may  sue  in  one  action  the  party  erect- 
iog  a  nuisance  and  him  to  whom  the  land  on  which  it  is  raised 
has  been  transferred  or  aliened. 

The  remaining  case  examined  by  the  court,  in  Blunt  v.  AUHn^ 
{CheeUuat^  v.  Hampmniy)  it  seems  to  me  is  not  very  analogous 
to  this.  That  was  an  action  on  the  case  against  the  defendant 
who  was  owner  of  the  fee,  fot  not  repairing  the  fences  of  a  close 
whereby  the  plaintiff  was  damaged*  Another  person  was  in 
possession  of  the  premises.  It  was  objected  that  the  action 
could  only  lie  agoinst  the  actual  occupier.  Lord  Ken  yon,  Ch. 
1  said,  it  is  clear  that  this  action  cannot  be  supported  against 
the  owner  of  the  inheritance,  when  it  is  in  the  possession  of 
another  person.  It  is  so  notoriously  the  duty  of  the  actual  oc- 
cupier to  repair  the  fences,  and  so  little  the  duty  of  the  landlord 
that,  wiUiout  any  agreement  to  that  effect,  the  landlord  may 
maintain  an  action  against  his  tenant  for  not  so  doing,  upon  the 
ground  of  the  injury  done  to  the  inheritance ;  and  deplorable 
indeed  would  be  the  situation  of  landlords,  if  they  were  liable 
Id  be  harassed  with  actions  for  the  culpable  neglect  of  their. 
tenants.  Buller,  .J.  said,  that  with  respect  to  the  case  of  Rose- 
well  V.  Prior^  (2  Salk.  460,)  which  was  the  only  one  cited 
where  the  action  was  maintained  against  the  owner  out  of  poe* 
session,  it  was  very  distinguishable ;  for  there  the  defendant  let 
die  premises  with  the  nuisance  upon  them,  which  had  beeu  be- 
fore erected ;  and  he  remarks,  that  the  court  relied  upon  the  fact 
that  he  had  been  guilty  of  the  misftasance,  and  affirmed  the 
continuance  of  the  nuisance,  which  might  be  said  to  be  a  con- 
tinuance by  himself.  Payne  v.  Rogers^  (2  H.  Black.  350,) 
was  an  action  on  the  case  against  the  owner  of  a  house  in  the 
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occupation  of  his  tenant,  for  an  injury  sustained  by  the  plaintiff 
in  consequence  of  the  want  of  certain  repairs  upon  the  premises. 
The  defendant,  the  owner  and  landlord,  was  held  liable  on  the 
ground  that  by  an  agreement  between  him  and  his  tenant,  he 
was  bound  to  repair. 

In  Blunt  V,  Aikin,  I  repeat,  the  case  did  not  show  the  rela- 
tion in  respect  to  the  premises,  which  existed  between  the 
defendant,  the  former  owner,  and  the  occupiers,  at  the  time  of 
the  injury  sustained  by  the  plaintiff.    In  the  absence  of  such 
"roof,  it  was  very  properly  held  that  the  law  presumed  the 
occupiers  in  possession  as  owners.    It  was  not  held  that  the 
law  presumed,  as  it  clearly  <]id  not,  that  the  former  owner  was 
under  a  covenant  to  uphold  their  possession.    The  fiirthest  then 
that  the  case  goes  is,  that  when  the  defendant  had  conveyed 
the  lands  on  which  the  nuisance  had  been  placed  by  him  and 
surrendered  the  possession  to  his  grantee  before  the  time  when 
the  plaintiff  acquired  title  or  possession  of  the  lands  subse- 
quently injured,  without  any  covenant  of  warranty  or  agreement 
to  uphold  the  grantee  in  the  occupancy  of  the  premises,  that 
the  action  would  not  lie  against  such  former  owner  and  erector 
of  the  nuisance.    The  principle,  however,  is  recognized  and 
sanctioned  by  the  reasoning  in  that  case,  that  where  the  defen* 
dant  is  out  of  possession  at  the  time  the  injury  was  committed, 
and  another  person  has  the  entire  possession,  if  he  was  the  erec- 
tor of  the  nuisance  and  owner  of  the  premises,  and  under  some 
agreement  with  the  possessor  by  which  he  was  bound  to  uphold 
him  in  possession,  the  action  would  well  lie  against  him  on  the 
ground  that  he,  by  such  relation  with  the  occupier,  had  affirmed 
the  continuance  of  the  nuisance;  that  it  might  be  said  to  be  a 
continuance  by  himself. 

I  am  unable  to  see  any  reason  why  the  same  principle  does 
not  with  as  much  force  apply  to  sustain  the  action  against  the 
defendant  in  this  case.  He  erected  the  nuisance,  for  many  years 
continued  the  enjoyment,  and  then  conveyed  and  surrendered 
the  possession  of  the  premises  to  another,  with  covenants  of 
warranty  for  quiet  enjoyment,  and  the  right  to  flow  as  far  as 
had  been  theretofore  necessary  for  the  use  of  the  mills  on  the 
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premises,  by  the  dam  thereon  at  its  then  height  I  think  that 
the  defendant's  covenants,  contained  in  his  deed  to  Slotm,  are  at 
least  as  strong  and  clear  an  affirmance  of  the  nuisance  in  the 
possession  and  enjoyment  of  his  grantee,  as  such  affirmance 
was  shown  in  either  of  the  cases  referred  to,  and  upon  that 
ground  I  am  of  opinion  that  there  was  no  error  in  the  charge 
of  the  judge  as  to  the  defendant's  liability,  notwithstanding  his 
conveynuce  and  surrendering  possession  to  his  grantee  in  1836. 
This  principle  is  illustrated  and  sustained,  in  addition  to  the 
cases  already  referred  to,  by  Staple  v.  Spring,  (10  Mass.  Rep. 
72,  77;)  AngeU  an  Watercourses^  162,  and  the  cases  there 
cUed. 

There  was  no  error  in  not  limiting  the  recovery  to  damages 
sustained  within  six  years  prior  to  the  commencement  of  the 
suit.  The  statute  of  limitations  was  not  pleaded.  If  it  had 
been,  the  defendant  might  have  availed  himself  of  that  defence. 
(2  R.  S.  296,  i  18,  sub,  7.)  The  case  of  Baldwin  v.  Calkins^ 
(10  Wend.  171,)  was  not  intended  to  intimate  any  other  rule,, 
where  a  suit  is  commenced  for  such  a  cause  of  action  and  the 
statute  is  not  pleadcd.(a) 

My  conclusion  is  that  no  error  was  committed  by  the  judge 
on  the  trial  of  the  cause. 

New  trial  denied. 

(a)  The  only  ezeeptioo  to  the  rale  requiring  the  atalnte  of  limitations  to  be  pleaded* 
it  in  the  eaae  o^  penal  aetUnu,  in  which  it  leeins  to  be  well  eettled  that  the  plaintiff 
maet  show  the  anit  commenoed  within  the  time  limited  for  brin^nflf  the  aetioo. 
(3  Sound.  66,  noU  (3);  1  Chit.  PL  ed.  1837,  p.  517,  n^te  •  Wilkinson  on  IdmU 
iaiionM,  104.) 

YoL,  11L»  4C 
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Hbnderson,  survivor,  ice.  vs.  Hbnderson  and  anolhei; 

The  praiuroptMHi  of  p«jinent,  allowed  t»  •  defence  to  aotione  on  JQdgmenti  tnd. 

sealed  instruments,  hj2  R,  8  301,  §§  46,  48,  mast  be  pleaded  as  pafmemL 
ne  affidavit  accompanjingr  gach  a  plea,  reqaired  by  role  99t  instead  of  stattn|f  it  to 

he  true  in  sobetanoe  &&,  may  set  oat  the  faets  whioh  mist  tlia  prasonptioo  and 

negative  those  which  would  itpd  it 
▲  plea  in  soch  a  case  that  the  right  of  action  aeemed  more  than  twenty  yean  h«» 

fore  the  commeacement  of  the  sait  is  bad* 

Debt  on  a  judgment  in  this  court  of  May  term,  1823|  fbr 
$6790,26.  Plea,  that  the  right  of  action  of  the  plaintiff  upoa 
the  said  judgment  accrued  more  than  twenty  years  before  the 
commencement  of  this  suit,  to  wit,  on  the  9th  day  of  July,  1823; 
concluding  with  a  verification.    Demurrer  and  joinder* 

O,  R.  J.  Bawdoiffj  for  the  plaintiff,  said  the  plea  should  have 
been  payment.    (2  R.  &  301,  }§  46,  48.) 

D.  D.  Field,  for  the  defendants.  We  could  not  plead  pay- 
menty  because  the  deft>ndants  could  not  make  the  affidavit  of  the 
truth  of  the  plea  required  by  the  99th  rule  of  the  court.  And 
besides,  the  plea  is  a  good  one.  On  the  facts  pleaded  the  statute 
raises  a  conclusive  presumption  of  payment 

By  the  Court,  Bronson,  Cb.  J.  It  is  not  a  conclusive^  but 
only  a  prima  facie  presumption,  which  may  be  repelled  by 
proof  of  payment  of  some  part  of  the  debt,  or  a  written  acknow- 
ledgment of  a  right  of  action  within  twenty  years.  (i48.)  The 
statute  has  not  altered  the  form  of  pleading.  The  plea  should 
be  payment,  upon  which  issue  should  be  joined.  Under  that 
.  issue  the  defendant  may  show  actual  payment,  or  rely  on  the 
lapse  of  time  as  a  ground  for  presuming  payment.  And  in  an* 
swer  to  the  presumption,  the  plaintiff  may  show  a  partial  pay- 
ment, or  a  written  acknowledgment  of  a  right  of  action  within 
twenty  years.  • 

If  the  defendant  cannot,  with  a  good  conscience,  make  an 
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aflidavit  of  the  truth  of  the  plea  in  the  words  of  the  90lh  nile^ 
be  may  swear  to  the  facts  which  show  the  plea  to  be  true,  to  wit| 
that  the  judgment  was  recovered  more  than  twenty  3pear9  before 
the  commencement  of  the  suit,  and  that  he  has  made  no  jtay- 
ment,  nor  given  any  written  acknowledgment  of  a  right  of  action 
on  the  judgment,  within  twenty  years. 


Judgment  for  the  ploiotiffi 


Delamater  vs.  Pierce* 

Fnsof  thst  the  def^n^nt  on  beiiif  ■hown  the  plaiiitiff*»  acMiml  «ud» "  it  is  4iamtt« 
hm  I  hmv»«QofiMt>''  it  raffieicoi  to  wanant  «  ncowrj  ibr  the  amraot  of  tb» 
ftecooot 

.  Error  to  the  Columbia  C.  P.  to  review  a  judgment  of  that 
court  reversing  on  certiorari  a  judgment  in  favor  of  Delamater 
against  Pierce,  rendered  before  a  justice  of  the  peace.  The  ao^ 
tiou  before  the  justice  was  assumpsit  to  recover  $84^12,  as  the 
balance  of  accounts  between  the  parties.  The  plaintiff's  account, 
containing  items  on  both  sides  and  showing  the  above  mentbned 
balance  to  be  due  him,  had  been  rendered  to  the  defendant,  who 
afterwards  came  to  the  plaintiff's  office  and  was  shown  the  book 
from  which  it  was  taken,  and  in  a  conversation  with  the  plain- 
tiff's clerk,  said,  (as  the  clerk  testified,)  that  the  account  waa 
correct,  ^  but  he  had  an  offset."  Upon  this  testimony  the  justice 
rendered  a  judgment  for  the  plaintiff  for  the  $84,12l 

C.  L.  Monellf  for  the  plaintiff  in  error. 

R.  E.  Andrews^  for  the  defendant  in  error. 

By  the  Courts  Beardslet,  J.  No  doubt  the  fbll  statement 
of  a  party,  when  his  confession  is  resorted  to  as  evidence  against 
him,  must  be  received,  although  it  does  not  follow  that  every 
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part  must  necessarily  be  credited.  The  statement  should  be 
complete  in  order  to  make  the  language  used  intelligible,  and  to 
show  clearly  what  the  party  intended  to  say  or  admit.  If  the 
entire  statement,  taken  together,  amounts  to  a  denial  of  any 
present  indebtedness,  it  will  not,  alone,  warrant  a  recovery. 

But  where  a  party  admits  the  existence  of  a  particular  debt, 
or  the  accuracy  of  certain  items  charged  against  him,  although, 
at  the  same  time^  he  sets  up  an  offset  of  other  items  in  his  own 
favor,  his  admission  is  competent  evidence  to  justify  a  recovery 
for  the  debt  or  items  thus  admitted,  unless  the  alleged  set-off  is 
duly  proved.  Such  a  statement  is  an  unqualified  admission  of 
a  present  indebtedness,  although  accompanied  by  an  assertion 
of  a  countervailing  demand  by  way  of  set-off  in  his  own  favor. 
But  the  assertion  that  a  set-off  exists  does  not  prove  its  existence, 
although  the  admission  may  conclusively  establish  the  debt  or 
items  claimed  to  be  due  from  the  party  by  whom  the  admission 
was  made. 

'  In  this  case  the  witness  states  that  he  showed  the  plaintiff's 
book  to  the  defendant,  by  which  I  understand  that  the  items 
of  the  account,  as  chargexl  and  credited,  were  exhibited  to  him. 
And  these  items,  as  I  interpret  the  evidence,  were  admitted  by 
the  defendant  to  be  correct,  although  at  the  same  time  he  added 
that  he  had  an  offset  against  them.    If  this  is  the  sense  in  which 
the  declaration  of  the  defendant  should  be  understood,  and  so  I 
interpret  it,  it  was  quite  sufficient  to  prove  the  plaintiff's  de^ 
mand,  although  it  furnished  no  evidence  whatever  that  the  de- 
fendant bad  any  claim  against  it  by  way  of  set-off.    His  confes- 
sion was  evidence  of  his  own  indebtedness,  although  his  asser- 
tion that  he  had  an  offset  proved  nothing  in  his  own  favor. 
Viewing  the  case  in  this  light,  I  think  there  was  no  error  in  the 
judgment  rendered  by  the  justice. 

It  would  be  absurd  to  understand  the  defendant  as  admitting 
that  the  balance  stated  on  the  account  was  a  just  balance  tipoD 
all  the  demands  between  the  parties,  as  he  claimed  at  the  same 
time  to  have  a  farther  and  additional  offset  against  the  plaintiff's 
demand.  It  is,  however,  entirely  consistent  to  understand  him 
«s  admitting  the  accuracy  of  the  items  in  the  plaintiff's  book, 
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insisting,  at  the  same  time,  that  he  had  some  additional  demand 
in  his  own  favor  by  way  of  set-off  which  should  apply  against 
the  plaintiff's  demands.  In  this  sense  I  understand  the  evidence 
given  before  the  justice.  It  was  sufficient,  as  I  think,  to  prove 
the  plaintiff's  case ;  and  as  no  evidence  of  any  set-off  was  given, 
the  judgment  of  the  justice  was  correct.(a) 

Judgment  reversed. 

(a)  If  the  admiMion  had  been  that  the  demand  had  once  existed,  hot  had  been 
paid*  it  woald  haye  been  of  no  avail  to  the  plaintiff  {Smith  t.  Jones,  15  John. 
939.    And  to  the  eaoeo  referred  to  in  Cowen  ^  Hilfe  Notee^  S34,  nofe  110.) 

The  jad(pnent  in  the  prinoipal  caee  was  affirmed  by  the  ooort  of  appeals,  Sep- 
tember, 1847. 


Cook  &  Pierce  vs,  McDoel. 

In  a  suit  by  attachment  prosecuted  a^inst  two  pcraons  as  joint  debtors  m  the  court 
of  a  justice  of  the  peace,  it  is  not  enough  that  a  proper  return  by  the  eonstable 
should  be  made  of  the  service  of  the  attachment  upon  one  of  them :  and  where 
such  return  as  to  one  was  made  and  nothing  was  said  in  it  as  to  any  service  on 
the  other  defendant,  the  judgment  was  reversed. 

Error  to  the  Oneida  0.  P.  McDoel  recovered  a  judgment 
against  Cook  &  Pierce  before  a  justice  of  the  peace,  which  the 
common  pleas  affirmed  on  certiorari.  The  suit  was  commen- 
ced by  attachment,  and  the  return  of  the  constable  stated  that  he 
had  attached  certain  property  which  he  described  and  had  made 
an  inventory,  and  that  he  served  a  copy  of  the  attachment  and 
of  the  inventory  on  the  defendant  Cooky  on  a  day  named. 
Nothing  was  said  of  any  service  upon  the  other  defendant.  Cook 
appeared  and  made  objections  to  the  return,  which  were  over- 
ruled. Pierce  did  not  appear.  Issue  was  then  joined  and  a 
trial  had.  The  judgment  was  against  both  defendants  as  joint 
debtors. 
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&  H.  Stafford^  for  the  plaintiffs  in  enor* 
/  W.  Jenkins^  for  the  defeodant  in  error. 

By  the  Courif  Jewett,  J.  The  statute  requires  that  the 
constable,  on  the  seizure  of  the  property  on  an  attachment,  shall 
immediately  make  an  inventory  of  it  and  leave  a  copy  of  the 
attachment  and  of  the  inventory,  certified  by  him,  at  the  last 
place  of  residence  of  the  defendant ;  and  if  he  baa  no  place  of 
residence  in  the  county  where  the  goods  are  attached,  to  leans 
such  copy  and  inventory  with  the  person  in  whose  possession 
the  goods  were  found.  (2  A. /K  231,  §  31.)  By  §36  of  the  act  of 
1831  {Stat.  p.  404)  it  is  required  that  every  attachment  issued  by 
virtue  of  that  act  or  of  the  provisions  contained  in  the  revised 
statutes  shall  be  served  in  the  manner  provided  for  by  the  revi- 
sed statutes,  except  that  if  the  defendant  can  be  found  in  the 
county,  the  copy  of  such  attachment  and  inventory  shall  be 
served  upon  him  personally,  instead  of  leaving  the  same  at  the 
place  prescribed  by  the  revised  statutes ;  and  the  return  of  the 
oflker,  in  addition  to  what  was  before  required,  shall  state  spe- 
cifically whether  such  copy  was  or  was  not  personally  served 
Upon  the  defendant. 

I  think  that  the  objection  is  well  taken.  It  was  the  duty  of 
the  eoBStable  to  have  served  a  copy  of  the  attachmwt  and  in- 
ventory on  Pieree  pereonally,  if  he  was  to  be  foond  in  the  coun- 
ty, or  if  not,  to  have  left  the  same  at  his  last  place  of  residenoci 
if  he  had  a  residence  in  the  county;  and  if  he  had  no  residence, 
to  have  leA  the  same  with  the  person  in  whose  possession  the 
foods  altaobed  were  found ;  and  to  have  stated  in  his  return 
the  floamier  ef  such  aervioe.  The  return  in  this  case  shows 
nothing  in  regard  to  the  service  of  the  attachment  on  Pieiee. 
For  this  reason  the  judgment  must  be  Teveised. 

Judgment  reveiaed. 
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Clark  vs.  I>enur& 

Hm  platetiff,  m  a  joliee^  ooort,  hmj,  upon  tlie  oomiii|f  io  of  t  f«rdidt  is  hii  hwg 
Ibr  Bors  Umn  tWQatJ^fiv•  doUua,  raout  the  ocoeti  bejoad  that  unDiiiit,  or  asf 
otber  imi,  and  a  JQd|[iiient  lor  tbe  residae  will  not  be  errooeooi. 

ERROft  to  the  Jeflferaon  C.  P.  Clark  sued  Dentiie  before  a 
justice  and  declared  for  fraud  in  the  sale  of  a  pahr  of  horses. 
The  defendant  pteaded  the  general  issue.  On  the  trial,  which 
was  by  jury,  a  Terdict  was  rendered  in  favor  of  the  plaintiff  for 
$34,  who  immediately  remitted  the  excess  beyond  $8i|99,  fcr 
which  sum  the  justice  rendered  judgment,  with  costs.  The 
common  pleas  reversed  the  judgment,  on  the  ground  that  the 
justice  committed  an  error  in  allowing  the  plaintiff  to  remit  a 
part  of  tbe  damages,  and  in  giving  judgment  for  the  residue  only. 

/  Clarke  for  the  plaintiff  in  error. 

R.  Lansingy  for  the  defendant  in  error,  insisted  that  the  jus- 
tice was  bpund  to  enter  in  his  docket  a  judgment  for  the  precise 
veidict  rendered  by  the  jury.  (2 /J.  S  244,  U 10;  frf.247,Ha4.) 
The  only  authority  for  remitting  a  part  of  a  verdict  is  in  }  12S, 
where  it  may  be  done  when  it  exceeds  the  jurisdiction  of  the 
justice. 

By  the  Camrty  Jewstt,  X  The  plaintiff  supposes  that  the 
provisions  of  the  present  statute  have  deprived  the  justice  of  tbe 
authority  which  he  formerly  had  in  renidering  judgment  upon 
the  verdict  of  a  jury.  But  I  think  that,  with  the  exception  of 
the  provision  in  tfie  125th  section,  allowing  a  r^mUiittir  when 
the  Terdict  is  for  a  sum  exceeding  tbe  justice^s  jurisdiction,  tbe 
authority  of  the  justice  is  now  substantially  what  it  was  ttftder 
the  former  statutes.  The  9th  section  of  the  twenty-five  dollar 
act,  (I  R.  L.  391.)  provided  that  when  the  jurors  had  agreed  on 
their  verdict,  they  should  deliver  tbe  same  to  tbe  justioe  in  tbe 
same  court,  who  was  thereby  required  to  ^ive  judgment  theie- 
upon.  While  that  statute  was  in  force,  in  an  action  of  trespass 
upon  lands,  the  jury  before  a  justice  rendered  a  verdict  for  tlie 
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defendant  for  twenty-five  cents  damages  with  six  cents  costs. 
The  defendant  remitted  the  damages  and  the  justice  entered  the 
remittitur  and  gave  judgment  generally  for  the  defendant ;  and 
it  was  held  to  be  correct  on  certiorari.  It  was  then  said,  by 
Spencer,  J.  that  ^4f  a  jury  in  this  court  should  give  the  plaintiff 
more  damages  than  he  claims  by  his  declaration,  there  would 
be  no  hesitation  in  allowin^f  a  remittitur  of  the  surplus  beyond 
the  damages  laid  in  the  declaration.  So  if,  in  an  action  in 
which  the  defendant  was  not  entitled  to  damages,  the  jury 
should  give  him  damages,  I  see  no  reason  why  he  should  not 
be  allowed  to  remit  them.  A  remittitur  would  be  permitted  in 
both  cases,  on  the  principle  that  the  party  in  whose  favor  a  sum 
is  found  has  the  right  immediately  to  cede  it  to  the  other  party ; 
and  that  the  mistake  of  a  jury,  which  can  be  corrected  by  the 
act  of  the  party  in  whose  favor  it  is  made,  and  which  mistake 
is  not  imputable  to  him,  should  work  no  prejudice."  {Bergen 
▼.  Kortrightf  4  John.  414)  In  Putnam  v.  Shelop,  (12  id. 
436,)  the  plaintiff's  claim  as  proved  was  $34,  and  the  justice  ren- 
dered a  judgment  for  $25  and  costs.  It  was  held  that  the  plain- 
tiff had  a  right  to  waive  his  claim  for  the  excess  over  $25. 
Such  is  the  rule  at  common  law.  {Bac.  Abr.  Damages^  d.  2 ; 
2  Cowen's  Tr.  1010.)  In  Barber  v.  Rose,  (5  Hill,  76,)  it  was 
held  that  the  plaintiff  might  remit  the  excess  of  damages  found 
in  his  favor  exceeding  the  amount  claimed  in  his  declaration, 
and  take  judgment  for  the  sum  demanded ;  and  that  no  good 
reason  had  been  ui^ed  against  his  doing  so  in  any  case* 

I  am  of  opinion  that  the  plaintiff  may  in  any  case  before  judg- 
ment remit  any  part  of  the  sum  found  in  his  favor  by  the  verdict 
of  a  jury  and  take  judgment  for  the  residue,  if  such  residue  do 
not  exceed  the  jurisdiction  of  the  justice,  or  the  sum  claimed  by 
the  declaration* 

The  common  pleas,  however,  correctly  reversed  the  judgment 
in  this  case  for  a  reason  not  mentioned  in  the  record.  The  ac- 
tion was  for  a  deceit,  and  there  was  no  evidence  of  a  scienter^ 
without  which  the  action  could  not  be  sustained. 


Judgment  affirmed. 
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Cbubchill  and  Hayes  vs.  Enoch  Hunt. 

Upon  a  bond  conditioned  to  save  harmless  and  indemnify  the  obligee  against  his 
UabUity  as  the  maker  of  a  promissory  note  then  held  by  a  third  person,  and  to  pay 
the  tame  or  canae  it  to  be  paid,  the  obligee  may,  without  having  paid  any  thing, 
reoover  the  amoant  of  the  note  against  the  obligor,  opon  his  failure  to  pay  the 
holder. 

Bat  he  cannot  recover  the  costs  of  a  judgment  obtained  against  him  on  the  note, 
where  he  has  not  paid  them. 

Where  the  note  is  past  due  at  the  time  of  the  execution  of  such  a  bond,  the  obligee 
is  bound  to  make  payment  to  the  holder  immediately ;  and  if  he  lail  to  do  so,  a 
•oit  may  be  maintained  on  the  bond  without  delay. 

The  defendant  cannot,  in  an  action  on  such  a  bond,  set  up  usury  in  the  note. 

An  agreement  to  indemnify  one  against  a  demand  is  of  the  same  legal  import  as  an 
agreement  to  indemnify  him  against  his  liability  for  the  demand.  Per  Bbardb- 
IBY,  J. 

Debt  on  bond,  tried  at  the  Rensselaer  circuit  in  May,  1846,  be- 
fore Parker,  C.  Judge.  The  declaration  set  forth  a  bond  executed 
by  the  defendant  and  Henry  Hunt,  dated  April  6th,  1842,  in  the 
penalty  of  $1000.  The  condition  was  as  follows :  "  The  condi* 
tion  of  this  obligation  is  such,  that  if  the  above  bounden  Henry 
Hunt  shall  and  do  well  and  truly  save  harmless  and  indemnify 
the  said  George  W.  Churchill  and  Reuben  Hayes  Jr.  against 
their  liability  as  makers  of  a  certain  promissory  note  of  the  sum 
of  $500,  now  holden  by  Clark  &  Sharp  of  the  city  of  Troy,  and 
shall  pay  or  cause  to  be  paid  the  said  promissory  note  ;  said  note 
bearing  date  9th  August,  1841,  and  payable  six  months  from 
date  to  the  order  of  the  above  bounden  Henry  Hunt,  and  endorsed 
by  said  Henry  Hunt  to  Wm.  C.  Potter,  without  fraud  or  other 
delay,  then  this  obligation  to  be  void ;  or  else  to  remain  in  full 
force  and  virtue."  The  suit  was  commenced  asfainst  both  the 
obligors.  Two  breaches  were  assigned  in  the  declaration ;  1st. 
That  Henry  Hunt  had  not  saved  the  plaintiffs  harmless  and  in- 
demnified them  against  their  liability  as  makers  of  the  note,  but 
nad  tailed  therein,  and  had  suffered  the  plaintiffs  to  be  sued  as 
xaakers  of  the  note,  and  a  judgment  to  be  recovered  against  them ; 
and  2d.  That  Henry  Hunt  had  not  paid  the  note  or  the  judg- 
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ment  or  caused  them  to  be  paid,  although  a  reasonable  time  for 
the  payment  thereof  had  elapsed,  after  the  making  of  the  bond 
and  before  the  commencement  of  the  suit,  but  that  he  and  the 
defendants  had  failed  to  do  so  and  had  suffered  the  judgment 
aforesaid  to  be  recovered. 

H.  Hunt  pleaded  a  discharge  under  the  bankrupt  act,  and  the 
suit  as  to  him  was  discontinued.  The  defendant  Enoch  Hxait 
pleaded  non  estfactumj  and  gave  notice  of  special  matter. 

On  the  trial,  the  bond  was  read  in  evidence  and  the  plaintijQs 
proved  that  the  defendant  and  Henry  Hunt,  his  co-obligor,  were 
severally  applied  to  on  behalf  of  the  plaintiffs  and  requested  to 
pay  the  note,  referred  to  in  the  condition  of  the  bond,  in  June, 
1843,  but  payment  was  not  made.  It  appeared  that  Sharp  & 
Clark,  the  holders,  had  recovered  judgment  on  the  note,  against 
the  plaintiffs  as  makers,  in  the  supreme  court ;  but  it  was  shown 
that  the  plaintiffs  were  entirely  insolvent  and  that  they  had  re- 
moved out  of  the  state. 

The  defendant's  counsel  moved  for  a  nonsuit,  insi^ing  that 
the  bond  was  for  indemnity  merely,  and  that  the  plaintiffs  had 
not  been  damnified ;  but  the  motion  was  denied  and  the  defen- 
dant excepted. 

The  defendant's  counsel  then  ofibred  to  show  that  the  note 
was  made  upon  an  usurious  consideration,  and  was  void  in  the 
hands  of  Clark  &,  Sharp  for  usury.    The  plaintiffi'  counsel  ob- 
jected, and  the  judge  sustained  the  otrjection  and  the  evidence 
was  excluded.    The  defendant's  counsd  excepted.    The  defen- 
dant insisted  that  the  plaintiffs  could <  not  recover  more  than 
nominal  damages,  and  that,  at  all  events,  they  were  not  entitled 
to  recover  the  costs  included  in  the  judgment.    The  judge,  on 
the  contrary,  chaiged  that  they  were  entitled  to  recover  the 
amount  of  the  judgment  with  interest  thereon,  and  the  defendant 
again  excepted.    Yerdict  for  the  plaintiffs  for  $661^48,  which, 
included  the  costs  recovered  i^nst  them  by  Sharp  d&  Olaik 
and  the  interest  th^eon,  amounting  to  $73,72«    The  ddendun 
moves  for  a  new  trial  on  a  case. 
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Jt  PUtsdUy  for  the  deAsndiint.  I.  Thte  bohd  is  ^r  ibdemriity 
ittetely,  and  the  pllaintiffs  having  never  p^id  any  thing,  were  not 
entitle  to  recover.  (/;t  the  malter  of  Negns,  7  Wend.  499 ; 
Douglass  V.  Clark,  14  Jdhn.  177 ;  Aberdeen  t,  Blackinar,  6 
HUlf  324.)  2.  The  defendant  should  have  been  permitted  to 
ishow  that  th^  note  was  usutiods.  {Haminond  y.  Btypping,  13 
Wend,  805 ;  ficcif  v.  Smith,  9  Cowen,  647 ;  ChUty  oti  Coni. 
706, 709;  Orrf  wi  Oiwry,  105.)  3.  At  most  the  plaintiffs  can  re^ 
cover  only  the  amount  of  the  note  and  interest. 

N.  HiH  Jr.,  for  the  plaintifi.  1.  The  bond  provides  for  in- 
demnity in  a  particular  manner,  namely,  by  payment  of  the  de^ 
xmnd*  Where  payment  isr  mentioned  in  such  a  bond,  it  may  be 
enforced  unless  the  whole  scope  of  the  instrument  shows  that 
indemnity  only  was  intended.  ( ThomaJB  v.  Allen,  1  Hill,  147; 
The  People  v.  Corb^li,  8  Chwm,  520 ;  Webb  v.  Lansing,  19 
Wend.  423.)  2.  Usury  in  the  note  could  not  be  set  up'to  avoid 
this  contract.  {Bearce  v.  Batsi&w,  9  Mass*  45.  48 ;  De  Wolf 
X.  Johnson,  10  Wheat.  367.)  (a)  3.  The  plaintiffs  were  entitled 
to  recover  the  amount  of  the  judgment  and  interest  {Chaos  v. 
Binman,  8  Wend.  452.) 

Sy  the  Court,  Beardslet,  J.  When  this  bohd  was  giveii, 
(he  note  to  which  it  has  reference"  was  overdue,  and  the  plain- 
tiffs, as  makers,  were  liable  to  be  sued  upon  it  at  any  time.  By 
Che  condition  of  the  bond  Henry  Hunt,  one  of  the  obligors,  was 
to' save  hisrmless  and  indemnify  the  plaintiffs  agaiiist  their  lia- 
bility as  such  makers,  and  also  to  pay  or  cause  said  note  to  be 
paid  without'  fraud  or  other  delay. 

So  fat  as  respects  a  recovery  of  the  amount  of  the  note  and 
interest  thev&yh,  thi^  case,  iii  principle,  is  like  that  of  Thomas  V. 
Alien,  {iHilt,  145.)  It  is  true  that  in  one  particula)*,  but  which 
seeifn^  to  me  wholly  immaterial,  they  differ  in  matter  of  fact.  In 
^tTunnas  v.  Allen,  ttie  debt  to  be  paid  had  not  become  due  when 
the  bond  was  made,  whereas  in  the  present  case  th6  note  had' 
been  for  some  time  overdue  wheti  this  bond  was  executed:    IH 

(«}  And  M  iWf  T.  AdMm$,  (t  Pkig^,  6X5]  63i»;  64l.) 
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Thomas  v.  Allen^  the  bond  was  conditioaed  to  pay  a  certain 
debt  when  it  should  become  due  and  to  save  the  plaintiff  harm* 
less ;  but  in  the  present  case  the  condition  of  the  bond  is  to  pay 
a  debt  already  due,  and  to  save  the  plaintiffs  harmless  and  in* 
demnify  them  against  their  liability  therefor. 

It  was  held  in  Thomas  v.  Aliens  that  the  bond  in  suit  in  that 
case  was  more  than  a  mere  bond  of  indemnity,  as  it  bound  the 
defendant  to  pay  off  the  plaintiff's  debt  when  it  fell  due,  and  that 
the  breach,  alleging  the  debt  had  not  been  paid  by  the  defendant 
at  the  day  when  it  was  payable,  was  well  assigned.  Upon  such 
an  obligation  the  right  of  action  becomes  complete  on  the  defen- 
dant's failure  to  do  the  particular  thing  he  engaged  to  perform. 
Where  the  covenant  is  to  pay  the  plaintiff's  debt,  it  is  enough  to 
show  that  it  was  not  paid  at  the  stipulated  time.  The  plaintiff 
need  not  go  further  and  show  that  he  had  himself  paid  the  de- 
mand, or  been  otherwise  damnified  by  the  defendant's  neglect  to 
perform  his  engagement.  These  principles  are  settled  in  the  case 
of  Thomas  v.  Alleriy  which  is  fully  sustained  by  the  authorities 
there  referred  to ;  and  the  point  adjudged  admits  of  no  doubt. 

By  the  condition  of  the  bond  in  the  present  case,  Henry  Hunt 
was  bound  to  pay  off  the  plaintiffs'  note,  but  no  particular  time 
of  payment  was  specified.  The  note  was  then  overdue,  as  the 
condition  of  the  bond  shows ;  and  no  certain  time  of  payment 
being  specified  in  the  condition,  the  law  required  payment  to  be 
made  immediately,  that  is,  on  the  day  when  the  bond  was  given. 
{HurlsL  071  Bonds,  40 ;  Bothy^s  case,  6  Rep.  31 ;  Shep.  Touch. 
369 ;  Farquhar  v.  Morris,  7  D.  ^  J3.  124.)  As  the  note  had 
not  been  paid  when  the  suit  was  commenced,  the  condition  of 
the  bond  was  broken,  and  a  good  right  of  action  shown ;  the 
motion  for  a  nonsuit  was  therefore  correctly  refused. 

The  defendant  had  no  right  to  set  up  that  the  note  was  usu- 
rious, although  that  defence  might  have  been  interposed  by  the 
plaintiffs  in  the  action  brought  against  them  on  the  note.  This 
bond  was  given  to  the  plaintiffs,  by  whom  the  note  had  been 
made,  and  not  to  the  supposed  usurer,  whoever  he  may  have 
been.  Nor  was  the  payment  to  be  made  to  such  supposed  usu* 
rer ;  for  the  note,  as  the  condition  of  the  bond  shows,  bad  been 
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transferred  to  Clark  Sc  Sharp,  who  then  held  it,  and  the  obligors 
were  bound  that  it  should  be  paid  without  delay.  Their  en- 
gagement to  the  plaintiffs  was  equivalent  to  an  absolute  promise 
to  pay  them  the  amount  of  the  note ;  and  on  no  principle  can  I 
see  that  the  obligors  in  the  bond  had  any  concern  with  the 
question  of  usury.  Their  engagement  was  with  the  plaintifi. 
It  was  an  engagement  to  pay  the  amount  of  a  certain  note  given 
by  the  plaintiffs  and  then  held  by  Sharp  and  Clark ;  and,  in  my 
opinion,  the  defendants  were  clearly  bound  to  make  the  pay- 
ment according  to  their  covenant,  whether  the  plaintiffs  were 
liable  to  Sharp  &  Clark  or  not.  What  concern  had  these  obli- 
gors with  that  question  ?  They  were  not  the  victims  of  an 
usurer,  nor  were  they  sued  upon  an  usurious  obligation.  If  the 
bond  had  been  a  mere  bond  of  indemnity,  a  different  question 
would  have  been  presented ;  but  being  an  absolute  engagement 
to  pay,  I  entertain  no  doubt  that  the  alleged  defence  of  usury 
was  properly  excluded. 

A  right  of  action  having  been  shown,  and  the  question  of  usu- 
ry not  being  in  the  case,  the  only  remaining  point  has  reference 
to  the  amount  of  damages. 

The  plaintiffs  were  undoubtedly  entitled  to  recover  the  amount 
of  the  note  and  interest  thereon ;  for  to  that  extent  the  condition 
of  the  bond  was  express  and  absolute.  {Port  v.  Jackson,  17 
John.  239,  and  authorities  there  referred  to  ;  In  the  matter  of 
Negus,  7  Wend.  499.)  To  this  extent  a  recovery  of  damages 
was  proper,  although  nothing  had  been  paid  on  the  note  by  the 
plaintiffs,  nor  had  they  in  any  other  manner  been  actually  dam- 
nified by  the  refusal*  of  the  obligors  to  make  payment  of  the 
note  according  to  their  engagement. 

There  is  an  express  clause  in  the  condition  of  this  bond,  that 
Henry  Hunt  should  pay  the  plaintiffs'  note,  but  none  that  ho 
should  pay  such  costs  as  might  be  adjudged  against  them  in  an 
action  for  its  recovery.  The  costs  so  made,  and  which  the 
plaintiffs  would  be  bound  to  pay,  could  not  be  recovered  upon 
an  alleged  breach  of  the  condition  to  pay  the  note.  The  non- 
payment of  the  costs  would  not  be  a  breach  of  that  clause  in  the 
<^ondition  of  the  bond  ;  and  they  were  to  be  recovered,  if  at  all, 
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qn  thft  pfM^  of  the  jCQoditioa  which  bound  th^  ol^ligors  1q  in* 
demnify  the  plaiDtiffs  agmi>st  their  liability  as  makers  of  the  ppt^. 
This  \ya$  but  an  or()inary  covenant  of  indempity,  and  at  conh 
n^on  law  a  recovery  eanuot  be  had  upon  3uch  an  engagement, 
without  showing  payment  pr  pther  actual  injury  sjustained.  The 
cqMs  and  Interest  thereon  «Iiould  not  hav^  been  allowed  ip  the 
a^sessinent  of  di^n^ages,  and  ap  far  the  amount  of  the  )repp7ery 
was  errcM^^s. 

It  w^s  argued  .that  the  rule  which  allows  a  sheriff,  in  an  action 
on  a  bond  for  the  jail  liberties,  to  recover  such  costs  as  had  been 
Adjudged  against  him  in  an  action  brought  for  the  escape  of  the 
prisonjBr,  wo^Id  authorize  an  allowance  of  the  cos^t  for  which 
these  plaintifis  h^  beconie  liable.  Tliere  is  no  dpubt  the 
sheriff  may  in  such  case  recover  the  costs,  as  he  also  may  the 
fpU  amount  of  a  judgment  recovered  against  him  for  such  es- 
cape, {{ilthopgfa  npthing  has  actually  befen  paid  by  him.  He  is 
liable  for  such  amount,  and  that,  on  a  bond  for  thp  liberties,  is 
sufficient.  {Kip  y.  firigham^  7  John.  X68 ;  Roplrfeller  v.  JJon- 
n^lVf  8  Cowfnj  640,  665.)  But  this  is  for  the  plain  reason  that 
the  statute,  under  which  these  bonds  are  given,  expressly  pro- 
vides for  9i?ch  recovery  before  pi^yment  has  been  made  by  the 
sheriff.  Suph  is  the  letter  of  the  statute.  (2  B-  S.  432,  Art  3 ; 
I  /?.  I4.  qfl8l2y  pp.  429, 430,  §§  7, 8,  9.)  A  bond  given  in  con- 
formity with  the  stati)te,  for  the  support  of  a  bastard  child,  is  in- 
tended to  be  for  the  indemnity  of  the  iovfi\ ;  and  yet  it  has  been 
adjudged,  upon  the  spirit  ai)d  ir^tent  of  the  statute  requiring  such 
bonds  to  be  t^Ven,  that  in  an  action  on  the  bond,  it  is  unneces- 
sary tQ  show  actual  payment  or  other  damage  sustained  by  the 
town.  Such  a  bond  was  held  tp  be  forfeited  by  the  mere  fact 
that  the  town  had  b^ppm^  liable  for  the  support  of  the  child. 
{RookfeU^r V. Dojifi^lly^  ^pr<^) 

These  authoritiecf  se^m  tp  me  to  prove  nothing  in  favor  qf 
allowie.g  a  recovery  pf  the  costs  adjudged  against  these  plaintiffs, 
on  the  mere  grovtnd  of  such  liability:  tl^ey  rather,  as  I  think, 
}pok  in  the  opposite  direction.  This  bpnd  is  a  common  law 
obligation,  and  the  part  of  the  condition  now  in  question  is  but 
an  engagement  to  indemnify  the  plaintiffs  against  their  1  iahility 
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•A  mafcers  of  tfad  sole.  Notwtdistaiidiii|g;  what  is  said  in  ih^ 
esse  of  Oiaee  v.  Hinman,  (8  Wend.  452,)  I  must  say  that  I  am 
not  aviure  of  any  distinction,  at  common  law,  between  an  in- 
dcnmity  against  damage,  and  one  against  liability,  which  war* 
rants  a  recovery  on  the  latter  on  simply  showing  the  fact  of 
liability.  In  both,  as  I  think,  there  must  be  evidence  pf  actual 
damage,  by  the  payment  of  money  or  otherwise.  We  have  seen 
that  a  di&rent  rale  prevails  in  regard  to  bonds  for  the  liberties 
and  for  the  support  of  bastard  children :  but  this  is  for  the  rea- 
son that  die  statutes,  tinder  which  such  bonds  are  made,  give  to 
them  an  eflbct  which  they  would  not  have  had  at  common  law. 
The  costs  and  interest  thereon,  amounting  to  $73,72,  should 
not  have  been  allowed  as  damages,  as  they  had  not  been  paid  by 
the  plaintifis.  If  the  plaintiffs  remit  that  amount  from  the 
damages,  the  verdict  may  stand,  and  they  may  take  judgment 
and  have  execution  accordingly ;  otherwise  a  new  trial  must 
begranted. 


Stevens  and  others  va.  Rowe,  sheriff,  &o. 

In  ease  agaioat  a  iberiff  for  oeglecUng  to  retuni  a  fi,  fa.^  the  declaration  ought  to 
show  in  what  manner  the  plaintiff  has  sustained  damages.  SembU.  Per 
Beardslet,  J. 

And  where  there  was  no  avennent  In  the  deoUration  in  stich  an  aotion  that  the 
judgment  debtors  had  real  estate  sabjeet  to  be  levied  on  and  eTidenoe  had  beea 
given  to  show  that  there  was  not  sufficient  personal  property  to  satisfy  \hefi,fa.s 
BELDff  that  the  plaintiff  was  not  entitled  to  prove  that  the  debtors  had  real  estate 
which  ooght  to  have  been  sold  by  the  sheriff. 

The  oases  of  THb  Bank  •f  Apiim  v.  Ctirfiss,  (1  Hill^  975,)  and  Pordes  v.  RohtrU 
MH,  (6  id,  550,)  commented  on  and  doubted.    Per  Beaeoslet,  J. 

Although  the  sheriff  is  priwui  fade  liable  for  the  debt,  upon  proof  that  he  has  neg* 
lected  to  return  the  eiecution,  he  may  nevertheless  mitigate  the  damages  by 
showing  {inttr  aZ.)  that  the  judgment  debtors  are  solvent,  and  that  the  judgment 
is  stUl  ooQeotible.  .  Ptr  BBAansLEv,  J. 

Case,  tried  at  the  Oswego  circuiti  in  June,  1844,  before 
Qridlsy,  G.  Judge.    The  declaration  sets  out  the  recovery  in 
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this  court  of  a  judgment  by  the  plaintiffs  against  Baldwin  & 
Neilson,  and  the  delivery  of  a^./a.  thereon  to  the  defendant  as 
sheriff  of  Oswego  county.  One  count  alleges  that  the  defendant 
levied  and  made  the  amount  of  the  execution  of  the  personal 
property  of  the  defendants  therein,  but  that  not  regarding  his 
duty,  &c.  the  defendant  had  not  the  money  so  levied  or  any 
part  thereof  before  the  justices,  &;c.  at  the  return  day ;  nor  had 
he  paid  the  same  to  the  plaintiffs ;  nor  had  he  the  said  writ  at 
the  return  day  thereof  before,  &c.  nor  had  he  since  returned 
the  same.  The  second  count  avers  that  the  defendants  in  the 
execution  had  goods  and  chattels  whereof  the  sheriff  might  and 
ought  to  have  made  the  money ;  yet,  not  regarding  his  duty, 
&c,  he  did  not  levy  the  said  money,  nor  did  he  at  the  return 
day  of  said  writ  make  return  thereof.  The  defendant  pleaded 
not  guilty. 

On  the  trial  the  judgment  and  execution  were  proved.  It 
was  shown  that  the  execution  was  in  the  defendant's  hands,  and 
that  it  remained  in  his  hands  about  two  months  after  the  return 
day.  The  plaintiffs  also  gave  evidence  to  show  that  the  defen- 
dants in  the  execution  had  personal  property  on  which  the  same 
might  have  been  levied,  and  the  money  made. 

The  defendant  then  gave  evidence  to  show  that  Baldwin  & 
Neilson  were  not  owners  of  the  personal  property  referred  to  in 
the  evidence  on  the  part  of  the  plaintiffs,  and  of  which  it  was 
supposed  the  money  might  have  been  made. 

The  plaintiffs  offered  to  show  that  at  and  after  the  return  day 
the  judgment  debtors  had  choses.  in  action  which  might  have 
been  reached  by  a  creditor's  bill,  if  the  execution  had  been  duly 
teturned,  but  which  could  not  now  be  reached  by  the  plaintiffs. 
This  was  objected  to  and  excluded.  The  plaintifis  also  offered 
to  show  that  during  the  whole  time  the  execution  was  in  force 
Baldwin,  one  of  the  debtors,  owned  real  estate  in  the  county  of 
Oswego,  upon  which  the  judgment  was  a  lien,  of  greater  value 
than  the  amount  of  money  to  be  collected,  and  which  might 
have  been  sold  on  the  execution.  This  was  objected  to  and  ex- 
cluded for  the  reason  that  the  declaration  did  not  aver  the  fact 
that  Baldwin  had  real  estate  which  might  have  been  levied  on. 
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The  judge  charged  the  jury  1.  That  it  was  for  the  defendant 
to  show  that  no  damages  had  been  sustained  by  the  plaintiffs, 
or  less  than  the  amount  of  the  judgment.  2.  That  it  was  also 
for  the  defendant  to  show  that  the  property  of  the  debtors  was 
so  circumstanced  that  he  could  not  make  the  amount  of  the 
execution.  The  plaintiffs'  counsel  then  desired  the  judge  to 
charge  that  as  the  defendant  had  not  returned  the  execution,  he 
was  liable  to  the  plaintiffs  unless  he  showed  that  plaintiffs  had 
sustained  no  damage  by  said  neglect  to  return  the  execution ; 
but  the  judge  declined  to  vary  his  charge.  Verdict  for  plaintiffs 
for  $17,82,  which  they  move  to  set  aside  on  a  case. 

N.  Hill  Jr.,  for  the  plaintiffs,  argued  that  the  judge  erred  in 
excluding  evidence  to  show 'that  Baldwin  owned  real  estate 
which  was  liable  to  be  sold  on  execution ;  and  for  this  he  cited 
Pardee  v.  Robirtson,  (6  Hill,  550.) 

M.  D.  Bagg.  for  the  defendant 
• 

By  the  Court,  Beardsley,  J.  The  declaration  alleges  that 
the  defendant,  being  sheriff  of  the  county  of  Oswego,  did  not 
duly  return  the  writ  o{  fi,fa.  placed  in  his  hands  for  collection, 
but  failed  so  to  do.  It  also  alleges  that  he  collected  the  amount 
of  said  execution,  but  had  not  the  money  so  collected  in  court 
at  the  return  day  thereof;  nor  had  he  paid  the  said  money  to 
the  plaintiffs.  There  is  also  an  averment  that  the  defendants 
in  said  writ  of  Ji.  fa.  had  personal  property  out  of  which  the 
defendant  might  have  levied  and  made  the  amount  to  be  col- 
lected, but  that  he  neglected  so  to  do.  There  is  no  allegation 
however  in  the  declaration  that  the  defendants  in  the  execution 
or  either  of  them  had  any  real  estate  upon  which  the  judgment 
was  a  lien,  or  out  of  which  the  sheriff  might  have  made  the 
amount  he  was  required  to  collect  on  the  execution. 

It  appeared  on  the  trial  that  the  money  had  not  been  collected 
by  the  defendant,  as  alleged  in  the  declaration ;  and  the  jury 
have  found  that  only  seventeen  dollars  and  eighty-two  cents 
could  have  been  made  out  of  the  personal  property  of  the  de* 

ToL.  Ill/  42 
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fendants  in  the  executioo.  Fcff  that  sum.  a  verdict  v«s  found 
for  the  plaiDtij&,  and  these  two  grounds  for  a  recorery  of  dam- 
ages are  thus  dbm pletely  di&posed  of.  So  far  as  sesp^cta  IIm 
question  to  be  decided  in  this  case  they  may  theve&Ke  be  thrown 
oiil  of  view. 

We  are  thus  brought  to  the  only  other  ground  for  a  recovery* 
of  damages  stated  iu  the  declaration,  that  is,  the  neglect  and 
bnrission  of  the  defendant  to  reUim  the  fi.  fa.M  be  was  com* 
mounded,  and  as  it  was  his  duty  to  do. 

At  conimon  law,  no  action  lay  fot  ^iilch  violation  of  duty,  al* 
though  the  sheriff  might  be  attached  and  punished  for  it  I 
admit,  however,  that  under  the  statute  an  action  may  be  main- 
tained for  such  misconduct,  and  in  which  the  party  aggrieved 
is  entitled  to  recover  ''for  the  damages  sustained  by  him."  (2 
R.  S.  440,  §  77 ;  Pardee  v.  Robertson,  6  Hill,  560.)  Tho 
amount  to  be  recovered  is  thus  prescribed  by  the  statute,  which 
is  "  the  damages  sustained"  by  such  violation  of  duty,  whatever 
that  amount  may  be.  The  full  amount  to  be  levied  and  made 
on  the  execution  is  not  necessarily  recoverable,  although  prima 

m 

facie  that  maybe  the  just  measure  of  reparation  where  nothing 
is  shown  to  induce  a  belief  that  the  real  loss  of  the  a^rieved 
party  is  less  than  that  amount.  I  am  not  now  stating  the 
grounds  on  which  the  damages  may  be  reduced,  but  simply 
adverting  to  the  rule  that  prima  facie,  where  no  such  grounds 
are  presented,  the  amount  of  the  unpaid  execution  debt  is  the 
true  sum  to  be  recovered  as  damages. 

The  statute,  it  will  be  observed,  does  not  prescribe  the  form 
of  declaring  in  such  an  action.  It  makes  the  sheriff  liable  ''for 
the  damages  sustained"  by  the  neglect  to  return  the  execution ; 
but  jhe  form  of  the  remedy  and  to  what  extent  the  particular 
grounds  for  a  recovery  of  damages  should  be  stated  in  the  dec- 
laration, are  not  set  forth  in  the  statute.  These  must  be  deter- 
mined by  the  principles  of  the  common  law  which  apply  to 
analogous  cases,  and  which  clearly  show  that  an  action  on  the 
case  is  an  appropriate  form  of  remedy.  It  is  equally  clear  upon 
common  law  principles  that  the  particular  grounds  of  damage 
on  which  the  plaintiff  seeks  to  recover  should  be  stated  in  the 
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ieolaration.  This  rule  is  most  reasonable ;  for  wilfaoiU  it  the 
defendant  cannot  know  what  matter  of  fact  beyond  the  n^Ieet 
and  omission  tp  return  the  writ  he  is  to  meet  on  the  trial.  The 
rule  in  other  actions,  as  far  as  I  know,  is  universal  that  the 
particular  ground  of  damage  on  which  the  party  is  allowed  to 
recover  must  be  stated  in  the  declaration ;  and  I  am  wholly  un- 
able to  see  why  a  requirement  so  just  in  itself  should  be  dis^ 
pensed  with  in  any  case.  It  is  nevertheless  true  that  there  are 
some  cases  which  countenance  other  views,  and  which  would 
seem  to  justify  the  conclusion  that  upon  a  simple  allegation  of 
neglect  to  return  a  writ  of  ^  fa.  the  whoie  matter,  so  far  as 
respects  the  various  grounds  on  which  damages  may  be  leeovo 
ered,  is  thrown  open. 

In  Pardee  v.  Robertson^  already  referred  to,  the  defendant, 
who  was  sheriff,  with  a  view  to  reduce  the  amount  of  the  re^ 
covery,  gave  evidence  that  there  was  no  personal  property  out 
of  which  he  could  have  made  the  amount  of  the  execution.  In 
answer  to  this  proof,  although  the  declaration  simply  charged 
neglect  to  return  the  jL  fa.  (6  HUlj  551,)  the  plaintiff  was 
allowed  to  show  not  only  that  the  defendant  in  the  execution 
had  real  estate  out  of  which  the  money  might  have  been  made, 
but  also  that  in  fact  the  defendant  had  ooUected  the  money  out 
of  such  real  estate. 

In  the  case  of  The  Bank  of  Rome  v.  CurtUs^  sheriffs  ^c.  the 
action  was  for  <*  neglecting  to  collect  and  return"  the  writ  of  ^. 
fa.  (1  mil  S75.)  It  appeared  that  the  sheriff  might  have  col- 
lected the  amount  out  of  the  personal  property  of  the  defendants 
in  the  execution,  but  had  not  done  it,  nor  had  he  returned  the 
writ  according  to  its  command.  It  was  also  shown  on  the  trial 
that  one  of  the  defendants  in  the  execution  '*  was  still  abun- 
dantly able  to  pay  the  judgment  and  execution."  Upon  this 
the  counsel  for  the  defendant  insisted  and  '^  asked  the  judge  to 
charge  that  the  plaintiffs  could  only  recover  such  amount  as 
they  had  lost  by  his  neglect,  and  not  the  amount  remaining 
due  and  unpaid."  This  the  judge  refused  to  do,  and  on  the 
contrary,  directed  the  jury  to  find  the  full  amount  remaining 
unpaid  on  the  execution.    On  a  motion  for  i\  new  trial,  this 
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court  held  that  the  charge  of  the  judge  was  correct,  and  refused 
to  grant  a  new  trial. 

I  must  say  that  I  should  find  great  diiEculty  in  following 
either  of  these  cases  as  authority,  even  where  the  facts  and  cir- 
cumstances were  identically  the  same ;  and  I  am  by  no  means 
disposed  to  extend  them  as  authority  to  cases  which  admit  of  a 
plain  distinction  in  matter  of  fact. 

The  decision  in  The  Bank  of  Rome  v.  Chirtiss,  was  said  to 
be  in  accordance  with  the  rule  laid  down  in  two  cases  adjudged 
in  Massachusetts ;  but  as  I  read  those  cases  they  have  no  appli- 
cation to  such  a  state  of  facts  as  was  shown  to  exist  in  The 
Bank  of  Rome  v.  Curtiss.  In  that  case  it  appeared  that  the 
debt  had  not  been  lost,  although  its  collection  had  been  delayed 
by  the  neglect  of  the  sheriff;  for  the  proof  showed  that  the  debt 
was  still  safe  and  collectible.  Yet  the  court  held  that  the  sheriff 
was  liable  for  the  full  amount  of  the  execution  in  his  hands.  I 
am  unable  to  see  that  any  such  rule  was  laid  down  in  either  of 
the  Massachusetts  cases. 

In  the  first  of  these  cases  in  order  of  time,  ( Weld  v.  Bartlett; 
10  Mass.  474,)  Parker  J.  said,  that  where  an  officer  had  "  neg- 
lected to  do  his  duty,  so  that  the  effect  of  the  judgment  appears 
to  be  lost,  the  judgment  in  the  suit  so  rendered  ineffectual  is 
prima  facie  evidence  of  the  measure  of  injury  which  the  plain- 
tiff has  sustained ;  but  it  may  be  met  by  evidence  of  the  total 
inability  of  the  debtor  to  pay."  The  other  case,  ( Young  v. 
Hosm^er,  11  Mass,  89,)  is  equally  explicit,  and  makes  the  sheriff 
liable  for  the  entire  debt ;  because  ^'  the  benefit  of  the  judgment 
to  the  whole  amount  of  it  is  to  be  presumed  lost  by  the  negli- 
gence of  the  officer."  This  principle  can  surely  have  no  bear- 
ing on  a  case  in  which  it  appears  that  the  judgment  had  not 
been  lost,  but  was  still  safe  and  collectable.  In  Kellogg  v. 
Manro,  (9  John.  300,)  which  was  also  cited  as  sustaining  The 
Bank  of  Rome  v.  Curtiss,  the  rule  is  stated  as  in  the  Massa- 
chusetts cases.  It  was  said  to  be  too  plain  for  discussion  that 
the  plaintiff  might  recover  beyond  nominal  damages.  "  He  is 
entitled,"  say  the  court,  ^^ prima  facie,  to  recover  his  whole 
debt,  which  is  presumed  to  be  lost  by  the  escapeP 
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I  make  do  objection  to  this  rule  in  any  action  brought  against 
an  officer  for  the  violation  of  such  a  duty.  Prima  facie  it  may 
well  be  taken  that  the  whole  debt  has  been  lost  by  the  Dili- 
gence of  the  officer ;  and  if  such  be  the  fact,  it  is  most  just  that 
he  should  pay  the  full  amount.  But  when  the  proof  shows 
that  the  debt  has  not  been  lost,  although  the  collection  has  been 
delayed,  and  that  it  is  still  safe  and  collectible,  it  seems  to  me 
entirely  clear  that  the  rule  laid  down  in  the  Massachusetts  cases 
and  in  Kellogg  v.  Manro^  is  wholly  inapplicable. 

So  far  as  respects  the  point  in  judgment,  the  present  case  is 
very  much  like  that  of  Pardee  v.  Robertson.  In  that,  the  in- 
jury complained  of  in  the  declaration  was  a  neglect  to  return 
the  Ji.  fa.  And  that  is  the  only  alleged  injury  material  to  be 
considered  in  this  case.  But  in  matter  of  fact  these  cases  are 
not  identical.  In  Pardee  v.  Robertsoriy  it  was  proved  that  the 
sheriff  had  actually  collected  the  full  amount  of  the  execution, 
tiie  money  still  remaining  in  his  hands.  But  in  the  case  now 
to  be  decided  the  fact  was  otherwise.  The  proof  showed  that 
Ihe  money  had  not  been  collected ;  although,  if  the  judgment 
was  a  lien  on  real  estate  in  the  county  of  Oswego,  as  the 
plaintiffs  offered  to  show,  the  sheriff  might  have  made  the 
amount  as  required  by  the  execution.  In  Pardee  v.  Robertsouy 
as  the  sheriff  had  the  money  in  his  hands  he  had  no  right  to 
complain  that  he  was  compelled  to  pay  the  full  amount ;  al- 
though he  perhaps  might  say  with  propriety  that  the  declara- 
tion was  not  so  framed  as  to  allow  proof  of  the  collection  of  the 
money  to  be  given.  However  that  might  be,  as  it  was  proved 
in  the  present  case  that  the  money  had  not  been  collected,  I 
think  the  decision  in  Pardee  v.  Robertson  should  not  be 
allowed  to  guide  us  here.  If  the  sheriff  should  be  compelled  to 
pay  the  full  amount  of  this  execution,  for  the  reason  that  the 
judgment  was  a  lien  on  real  estate,  out  of  which  the  money 
might  have  been  collected,  as  was  offered  to  be  proved  on  the 
part  of  the  plaintiffs,  he  would  be  entirely  remediless.  He  could 
not  enforce  the  judgment  and  execution  for  his  own  indemnity, 
but  must  stand  the  entire  loss.  This  would  be  too  severe^ 
where  the  debt  is  still  safe,  and  the  only  injury  sustained  has 
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fesulted  from  mere  delay.  It  is  just  that  the  sheriff  shoBld 
TSAke  the  party  good  by  paying  all  the  damages  Susfaihed  by 
him ;  and  so  i^  the  statute  on  which  the  action  is  founded ;  btil 
to  go  beyond  this  seems  to  me  quite  too  rigorous.  Prima  fadB 
the  sheriff  is  liable  for  the  full  amount  of  the  execution  debt,  as 
it  is  presumed  to  have  been  lost  by  his  neglect.  This,  in  my' 
estimation,  is  not  a  very  violent  presumption ;  but  still  may  be 
just  in  regard  to  an  officer  who  is  in  default.  But  wheu  it  is 
shown  that  the  debt  has  not  been  lost,  there  is  no  room  for  pre* 
sumptton,  and  the  prima  faad^  case  i^b  longer  estists.  By 
the  statute  the  measilre  of  the  recovery  is  the  "damans  sus* 
tained ;"  which,  presumptively,  I  admit  is  the  full  amount  of  the 
execution.  But  the  sheriff  may  mitigate  the  amount,  not  sim- 
ply by  showing  his  inability  to  collect  the  money,  but  by  proof 
that  the  debt  is  still  safe  and  collectible. 

I  think  the  circuit  judge  decided  correctly  in  rejecting  evi- 
dence that  the  judgment  was  a  lien  on  the  real  estate  of  one  of 
the  defendants  in  the  execution,  and  that  for  two  reasons ;  firsts 
the  declaration  contained  no  averment  that  damage  had  been* 
sustained  in  that  manner ;  and  secondly,  the  judgment  being 
made  secure  by  such  lien,  is  a  decisive  objection  to  a  recovery 
of  the  full  amount  against  the  sheriff;  and  so  can  in  no  respect 
bA  material  for  the  plaintiff  to  establisli. 

New  trial  denied* 


Garrett  vs.  Scouten. 


^to6ec6\rigB  on  a  re-entrj  for  iioti-imTinent  of  rent  at  common  law  and  by  atatnte 
itated.    Per  JsWktT,  J. 

WhUii  dne  ptitehaaed  land  of  flie  widow  of  a  l^Asee  in  fee  remaiinn|f  in  poaaeaaidfc 
altar  the  death  of  hek-  bdabftnd,  and  afterwards  took  a  convejrance  iioffl  the  hein 
of  the  leasor ;  heldt  that  mere  length  of  possession  under  that  conveyance  would 
n)t  raise  the  presumption  of  a  re-entiy  for  non-payment  of  the  leht  reserved  hf 
theledse. 

(Mh  ft  piofiniiptioh  wat'nbt'beMisad  frainf  lapse  of  time,  unAeai  il«iipeMMtttat^M 
ttoH  iaA  ^atwndipniBd  the  pamanahi  leavinf^  rent  iA  aifeari 
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^MtiJiiitfy>  iriiera  luid  wa  leased  in  Ibo  mAmnff  tent  «mI  with  a  dans*  of  M^- 
entry,  in  1801,  and  the  tenant  entered  and  died  in  poaeenkm  eight  or  nintf  ymar 
afterwards,  and  his  widow  remained  in  poeaeesion  two  or  three  years  more  and 
then  sold  to  a  stranger,  who  entered  and  in  1813  took  a  conveyance  in  fee  liom 
the  heirs  of  the  lessor,  and  the  land  was  held  under  that  title  until  the  trial  in 
1844 ;  in  cjaetment  hy  the  hein  of  the  lewee,  held  that  a  r^-cntiy  by  the  lessor  or 
his  heirs  oouldnot  be  presumed* 

An  estate  liable  to  be  defeated  by  the  non^perfonnance  of  a  condition  anhsequent, 
win  be  ibrfeited  for  the  want  of  performance  of  the  condition,  though  the  party 
by  whom  it  ought  to  be  peribrmed  was  under  the  disability  of  coverture. 

EjECTBEirr  fi)r  afann  of  about  ninety  acres  of  land,  situated 
in  Stillwater,  Saratoga  county,  tried  at  the  circuit  in  that  county 
before  Willaad,  C.  Judge,  in  May,  1844. 

Philip  Schuyler,  being  seized  in  fee  of  the  premises,  on  the 
9th  day  of  May,  1801,  executed  a  lease  in  fee  to  Frederick 
Coonley,  at  an  annual  rent  of  10|  pence  per  acre.  It  contains 
a  clause  of  distress,  and  provides  that  the  lessor  and  his  heirs 
may  reenter  if  rent  should  be  in  arrear  for  forty  days  after  a 
demand  thereof^  and  if  no  sufficient  distress  can  be  found  on  the' 
premises.  Goonley  entered,  and  after  occupying  eight  or  nine 
years  died  in  possession,  leaving  a  widow  and  a  daughter^  the 
plaintiff  in  this  suit^  his  only  child  and  heir  at  law.  The 
widow  remained  in  possession  two  or  three  years  after  the 
death  of  her  husband,  when  she  married  again  and  sold  out  to 
Ephraim  Childs,  who  went  into  possession.  General  Schuyler 
died  between  1801  and  1804^  and  on  the  14th  day  of  May,  1813J 
Mrs.  £[amilton,  his  dau^ter,  having  succeeded  to  the  estate  of 
her  father  in  the  premises,  by  a  deed  with  full  covenants  ae* 
knowledged  on  the  day  of  its  date  in  Saratoga  county,  conveyed 
them  to  Childs.  The  defendant  is  in  possession  under  this  title. 
The  plaintiff  was  afe?ne  covert  at  the  death  of  her  father  and 
so  continued  until  about  two  years  before  the  trial,  when  her 
husband  died. 

The  defendant  insisted  that  under  the  circumstances  of  the 
case  a  reentry  by  the  lessor  or  his  heirs  ought  to  be  presumed ; 
but  the  judges  being  of  a  different  opinion,  instructed  the  juiy 
tfHtft  the  plaintiff  w»  entitled  to  recover,  and  the  d^fendlmC^ 
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excepted.    Verdict  for  the  plaintiff,  which  the  defendant  moveft 
to  set  aside  on  a  bill  of  exceptions. 

N.  Hill  Jr.,  for  the  defendant.  1.  The  coverture  of  the 
plaintiff  constituted  no  objection  to  a  re-entry  for  the  condition 
broken  ;  and  of  course  it  forms  no  impediment  to  the  presump- 
tion of  a  re-entry.  {Com.  Dig.  Baron  and  Feme,  (L,)  and 
Condition  {A  10) ;  6  Petersd.  Ab.  42 ;  Woodfall,  317,  362 ; 
Bac.Ab.  Condition,  F;  4  Kent,  121,  1st  ed.;  Cru.  Dig.  Es 
tales  on  Condition,  ch.  2,  §  19 ;  Clancy,  179.)  2.  A  re-^ntry 
should  be  presumed,  under  the  circumstances  of  the  case.  (2 
Caines,  382 ;  3  John,  226 ;  6  tc^.  34 ;  20  id.  180 ;  Cowen  ^ 
HilPs  Notes,  p.  347.) 

S.  Stevens,  for  the  plaintiff,  cited  26  Wend.  389. 

JBy  the  Court,  Jewett,  J.  Schuyler  granted  to  Coonley  an 
estate  in  fee,  subject  to  be  defeated,  among  other  things,  by  the 
non-payment  of  a  certain  yearly  rent.  By  the  terms  of  the  in- 
denture the  right  of  the  lessor  or  his  heirs  to  re-enter  depended 
upon  rent  becoming  due  and  payable ;  its  non-payment  for  forty 
days  thereafter ;  its  being  lawfully  demanded,  and  no  sufficient 
distress  found  pn  the  demised  premises.  It  was  the  case  of  a 
condition  subsequent,  and  while  the  condition  was  unbroken, 
the  estate  remained  in  the  same  situation  as  if  no  such  qualifi- 
cation had  been  annexed.  Coonley  was  seized  and  might  have 
conveyed  or  devised  or  transmitted  the  inheritance  to  his  heirs. 
(4  KenCs  Com.  126,  hth  ed.)  For  a  breach  of  the  condition 
the  lease  was  only  voidable,  and  therefore  the  estate  was  not 
determined  until  the  lessor  re-entered,  that  is,  brought  an  eject- 
ment for  the  forfeiture;  as  it  is  a  rule  that  when  an  estate  com- 
mences by  livery  it  cannot  be  determined  before  entry. 

At  the  common  law,  when  there  is  a  condition  of  re-entry 
reserved  for  non-payment  of  rent,  several  things  are  required  to 
be  previoi^ly  done  by  the  reversioner  to  entitle  him  to  re-enter. 
1.  A  demand  must  be  made  of  the  rent ;  2.  The  demand  must 
be  of  the  precise  rent  due ;  3.  It  must  be  made  precisely  upon 
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the  day  on  which  the  rent  is  due  and  payable  by  the  lease ; 
4.  It  must  be  made  a  convenient  time  before  sunset;   6.  It 
must  be  made  upon  the  land,  and  at  the  most  notorious  place 
on  it ;  6.  If  a  place  be  appointed  where  the  rent  is  payable,  the 
demand  must  be  made  at  that  place ;  7., A  demand  of  rent  must 
be  made  in  fact,  and  so  averred  in  pleading,  although  there 
should  be  no  person  on  the  land  ready  to  pay  it.    If  after  these 
requisites  have  been  performed  by  the  reversioner,  the  tenant 
neglects  or  refuses  to  pay  the  rent,  then  the  reversioner  is  enti- 
tled to  re-enter  \  but  no  actual  entry  is  necessary  to  be  made  by 
him  into  the  land,  but  it  is  sufficient  to  bring  an  ejectment  only. 
(1  Saund.  Rep,  287,  n.  16.)     To  obviate  these  niceties,  in 
certain  cases,  the  statute  (4  Geo.  2,  ck,  28,)  was  passed,  which 
prescribed  a  particular  mode  of  proceeding  where  the  premises 
ipsre  left  vacant  and  a  half  year's  rent  was  due,  there  being 
■o  sufficient  distress  thereon.    The  twenty-third  section  of  our 
statute  concerning  distresses,  rents,  &c.  (1  R.  L.  0/ 1813,  p,  440,) 
is  in  substance  a  copy  of  the  second  section  of  the  statute  of  4 
Geo,  with  a  proviso  saving  the  rights  of  mortgagees  of  the  les'iee 
not  in  possession ;  and  the  same  provision  is  re-enacted  i'a  the 
revised  statutes,  with  some  alterations  providing  relief  for  the 
tenant  after  judgment  in  ejectment,  and  even  after  execution 
executed.    (2  R.  S.  505,  §  30,  and  seq.)    The  revised  statutes 
also  prescribe  a  method  of  proceeding  in  ejectment  in  two 
ccuses,  to  wit,  one  on  a  trial,  the  other  in  case  of  judgment  by 
default.  -  In  the  former  case  it  must  be  proved  on  the  trial  that 
half  a  year's  rent  or  more  was  in  arrear  from  the  tenant  to  his 
landlord ;  that  no  sufficient  distress  could  be  found  on  the  prem- 
ises to  satisfy  the  rent  due,  and  that  the  landlord  had  a  subsist- 
ing right  by  law  to  re-enter  for  the  non-payment  of  such  rent. 
In  the  latter  case  the  same  thing  must  be  made  to  appear  to  the 
court  by  affidavit.    In  such  cases  the  service  of  the  declaration 
is  provided  to  stand  instead  of  a  demand  of  the  rent  in  arrear, 
and  of  a  re-entry  on  the  demised  premises.    (Id.)    Consequently 
if  there  is  a  sufficient  distress  upon  the  premises  the  landlord 
must  still  proceed  at  common  law,  as  the  statute  does  not  ex- 
tend to  such  cases.    {Doe  v.  Wandlass,  7  T.  R.  117.)    The 
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right  of  the  tenant  can  only  be  barred  by  ejectment  ui^el  the 
•statute,  and  by  the  expiration  of  six  calendar  months  after  elo- 
cution executed.  {Jackson  v.  Elsworth^  20  John.  181.)  After 
the  landlord  has  performed  the  requisites  required  by  the  com- 
mon law  to  entitle  him  to  re-enter,  resort  must  be  had  to  an 
ejectment  to  obtain  the  actual  possession ;  and  when  obtained  it 
is  always  uncertain,  because  the  tenant  at  any  time  has  the 
power  to  offer  the  landlord  compensation,  in  order  to  found  an 
application  for  relief  in  equity. 

It  is  insisted  by  the  counsel  for  the  defendant  that  from  the 
evidence  in  this  case  the  law  will  presume  that  Mrs.  Hamilton, 
who  inherited  the  rent  or  reversion  of  the  ,estate,  re-entered  for 
the  non-gayment  of  rent,  and  that  the  judge  at  the  circuit  ought 
so  to  have  instructed  the  jury.  If  this  be  45q,  whether  it  was 
effected  by  ejectment  at  common  law  or  under  the  statute,  is 
wholly  immaterial ;  for  in  either  case  the  ^possession  of  Ifae  de- 
fendant would  be  rightful  as  against  the  plaintiff.  It  is  ;not  pre- 
letPded  that  a  re-entry  by  Mrs.  Hamilton  was  proved  by  any 
diie&t  evidence.  Can  it  be  presumed  from  the  facts  ^proved? 
Sever&i  cases  have  been  cited  to  show  that  after  a  long  posses- 
sion adr<>rse  to  the  title  under  the  lease,  the  law  i^esumes  a 
regular  re-entry  by  tlie  lessor  at  common  law.  In  Jackson  v. 
Demaresi,  (2  Caines*.  if.  382,)  which  is  the  earliest  case  i£i  this 
court,  a  perpetual  lease  was  executed  in  1773,  rent  free  for  eight 
years,  and  after  that  at  a  rent  of  six  pounds  per  annum,  with  a 
clause  of  re-entry.  The  lessees  entered  and  remained  in  pos- 
session till  1778,  wben  they  went  to  Canada,  leaving  the  premises 
vacant.  In  1785  the  lessor  conveyed  the  premises  to  another, 
under  whom  tlife  defendant  held.  After  a  possession  of  fourteen 
years  under  that  title,  tbe  original  lessee  brought  ejectment,  and 
he  was  held  to  be  barred  by  the  presumption  of  a  reentry. 

In  Jackson  v-  Walsh^  (3  Jofm.  226,)  there  was  a  lease  for 
three  lives,  containing  a  clause- of  re-entry,  executed  in  1774> 
under  which  the  lessee  eater^'and  possessed  until  1782,  whoa 
he  died  in  possession.  His  widow  and  children  remained  in 
possession  xmtil  1792,  when  she  assigned  the  lease  to  one  Lyons, 
who  entered  and  remained  untilJune,  1796,  when  the  deSm- 
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'dnnt  ^Dterad  undte  «i '^steond  dmnise 'flom  'AlBotigmttMessor. 
ilteit  had  faBeii;)laid  dnder'tfae^fint  loAseto  May  1,1788.  Soma 
^iftipetfeet  Bvidenfetfof  B  re^entvy^fortidmp^yment  of  rtotteserred 
by  the  first  iolse'Wtt^lven.  The  wiitiirBS-by  tbeibehbof  <fiie 
fitst  leasee,  some  of  the  rpersons  oh  Wh^se  'livies  'the  estate 
'depended  being  alive.  It  was  held  'that  the-^ideDceof  a  re- 
entijjr  infiict  l^as  imnifficient,  tod  that*  the  lapse  bf 'time  <wa8  not^ 
sufficient  to  niise  a  presumption' of  a'tBHentiy. 

(la  JiicksimY,  'Ebwvrth^  (SO  jri.  180,)  thefaots  *  wefe  as  fdlotrs : 
The  own^  of  the  piemiste  leased  them  in  1779,  for  die  life  of 
thte  lesBee  imd  his  wife^at  a*ieat  of  $82'per  lAnrram,  with  a 
datide^  of  le^ntty  fot  noorpdymeiit  of  >rent'  or  ndnip^tfo^mtinde 
bf  eovenaiit^.  The  lessee  lonteied  and  Remained  in  possession 
until  1810,  when  he  \s&  the  ipossession  and  'the  lessor  entered 
and  afterwards  leased  the  land  a  second  timt,'to  the  defendant, 
!whD  entered  and  itsmalned  in  .possession  until  this  doit  Vas 
brought,  in  1831.  The  vuit  was  by  the  original  lessee.  He 
had  .given  his  note  fer  the  rentdue  May  1,  1809,  which  was 
tmpaid.  The  coutt  was  6f  opmion  thdt  the  lapse  of  'time  was 
not  suflfeient  to  raise  aipresumption'of  re-entry  for  Hon^paytaient 
of  rent,  either  at  common  law,  or  tindfer'the-stattite* 

The  feots  in  the  case  <ander  consideMion  bear  a  nearreScm 
blance  to-tbose  inlAnsA^oH  y.  WtjMfi^nbove  refeMd  to.  Th^ie, 
as  here,  the  tenant  died  in  actual  possession,  his  widow  contin« 
ued  <in  ^n<;h  possession,  until  she  assigned  her  interest  to  a 
stranger,  who  took  possession  under  her  and  finally  took  a  con- 
veyance under  the  landlord,  there  being  from  ten  to  twelve 
years  rent  in  arrear.  In  that  case  this  court  held  that  the  lapse 
of  time  alone  did  not  afibrd  the  presumption  of  a  legal  re-entry. 
It  seems  to  me  thatlfa^  'feots  h^fte  ^^'^trongly  rebut  the  pre- 
sumption insisted  on,  of  a  re-entry  by  Mrs.  Hamilton,  before  she 
cottveyea  to  (5hil3s,  anil  that  (hey  tend  rather  to  sho^  that 
Childs  went  into  the  possession  under  some  agreement  with  or 
poiohase'from  the  widow  <$f  Gooniey,  who  was  then<in;pdsses- 
liion  in  sUbOrdinatiotiHo  the^title of  ttfae  pfalintitf,tthe faeir'athr^ 
t(  li^  father,  and  ^hat-beiif^  tMis  in  pdbri^nioo,'he  took  abon^ 
-^teyanee  ^Aom  4he  ^^Mifnor^of  <he  erdrersion  <^^khdbt  «'re«eiitsy  4u 
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a  condition  broken.  I  do  not  see  that  Childs  or  those  claiming 
under  him  stand  in  any  better  situation  than  the  widow  would 
have  stood,  if  she  had,  while  in  possession  before  a  re-entry  by 
Mrs.  Hamilton,  taken  title  under  her.  {See  Phelan  v.  Kelly^  25 
Wend.  389.)  If  she  had  done  this,  it  could  not  have  availed 
her  as  against  the  heir  at  law  of  Coonley,  without  showing  a 
re-entry  in  fact,  or  proving  facts  from  which  the  law  would  pre- 
sume it,  before  the  convepnce  of  the  title.  At  the  common 
law,  an  assignee  or  grantee  of  a  reversion  could  not  enter  for  a 
condition  broken ;  for,  to  prevent  all  maintenance,  the  conmion 
law  did  not  allow  of  an  assignment  of  a  title  of  entry  or  reentry. 
{Co.  Litt.  214 ;  1  Saund.  Rep.  287,  d.  N.  16.)  Lapse  of  time 
alone  is  not  sufficient  to  presume  a  re-entry ;  it  should  be  connect- 
ed with  the  fact  that  the  tenant  had  abandoned  or  left  the  prem- 
ises va^jnt  '\^ith  rent  in  arrear. 

That  the  plaintiff  was  a  feme  covert  at  the  time  the  right  of 
re-entry  for  the  non-payment  of  rent  accrued,  is  immaterial. 
Laches  are  chargeable  upon  the  grantee  of  an  estate,  subject  to  a 
condition,  for  non-performance  of  the  condition,  even  though 
such  grantee,  or  his  assignee,  be  an  infant  or  feme  covert  (4 
Kenfs  Com.  125 ;  Co.  Litt.  246,  B.) 

I  am  of  opinion  that  there  was  no  error  in  the  ruling  of  the  cir- 
cuit judge,  and  that  a  new  trial  should  not  be  granted. 

New  trial  denied. 


Ruckman  vs.  Brtan. 

Money  knowingly  lent  to  be  staked  on  the  event  of  a  hone  mee,  cannot  be  neorer- 
ed  back. 

Motion  to  set  aside  the  repgrt  of  a  sole  referee.  The  action 
was  assumpsit  on  the  money  counts.  The  principal  demand, 
and  the  only  one  which  the  referee  found  to  be  supported  by  the 
evidence,  was  for  the  sum  of  six  hundred  dollars  advanced  by 
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Ae  plaintiff  at  the  defendant's  request,  which  the  plaintiff  paid 
to  a  stakeholder  as  a  bet  upon  the  result  of  a  horse  nice.  The 
evidence  supported  the  conclusion  that  the  plaintiff  made  a  bet 
of  $3000  on  a  trotting  match  to  be  run  between  the  horses  Lady 
Suffolk  and  Americas,  on  the  Centreville  course  in  Queens  coun- 
ty, in  which  bet  the  defendant  was  interested  as  a  party  to  the 
amount  of  $600,  and  that  the  plaintiff  as  the  defendant  reques^ 
ed,  advanced  that  sum  for  him  and  paid  it  to  the  stakeholder. 
The  bet  was  lost  and  the  money  paid  over  to  the  winning  party, 
and  the  defendant  afterwards  promised  to  pay  it  to  the  plaintiff. 
The  referee  held  that  money  loaned  to  be  bet  or  staked  could 
not  be  recovered,  and  reported  in  favor  of  the  deJkndant,  which 
report  the  plaintiff  moved  to  set  aside. 

S.  Sievensy  for'the  plaintiff. 

A.  C.  Bradley,  for  the  defendant. 

Btf  the  Court,  Beardsley,  J.  The  defendant,  as  the  evi- 
dence shows,  was  interested  to  the  extent  of  six  hundred  dollars 
in  the  bet  of  three  thousand  made  by  the  plaintiff,  it  having  been 
previously  agreed  between  them  that  the  plaintiff  should  make 
the  advance  of  the  six  hundred  dollars  for  the  purpose  of  this 
bet  Upon  this  arrangement  the  advance  was  made,  the  money 
being  placed  by  the  plaintiff  in  the  hands  of  the  stakeholder ; 
and  the  question  presented  is,  can  the  plaintiff  recover  for  money 
so  lent  and  advanced  by  him? 

Perhaps  the  circumstance  that  the  money  was  delivered  by 
the  lender  to  the  stakeholder,  and  not  to  the  borrower,  might 
distinguish  this  case,  in  principle,  from  a  direct  loan  and  ad- 
vance of  money  to  the  borrower  personally,  to  enable  him  to 
make  the  bet.  But  if  such  a  distinction  could  be  made,  I  do 
not  regard  it  as  material  to  proceed  upon  it.  I  regard  the  case 
in  hand,  in  effect,  as  a  direct  loan  and  advance  to  the  defendant 
for  the  express  purpose  of  making  the  bet ;  and  if  money  so 
loaned  is  recoverable,  this  report  should  be  set  aside,  and  one 
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fllioijild:bem^d6  in  fa¥«)i  of :  tlie  plaintiff)  ta  the  unouDtfCf  aiclF 
hundred^ dbllftrs^  and  iot^restt- 

Hhe  bet  was.  clearly  illegal.  '^AU  wi^eiBi  betaor  alakfi% 
ipada  to. depend  upan.  any.  race,  ort  upon  any.  gaming  by  lot  oi- 
ohancey  at  upon  any  lot,  cfaanc^  casualty,  ori  unknowa  orcon* 
tingent .  ewnt ;  wJhatavser^  shall  be  unlawf uL  Ail  1  contracUr  &r  Of 
on  account;  of'  any:  money/  or  property^  or  thing  itx  action. an 
TO^efed^  bet  or  staked^  shall  be  void."^  (I.i2;  S^  66%  i  8.)  U 
n^akefs  no.diffifrfencathat.the  race  was  to  go  oSonan  anlhori^ 
course,  aa  that  in«  (tueena  county  wa» ;  tho  &e<  wa^  ootwithr 
alandiing)  iUcgal. .  ( Gibbous  t^  Goiuvemeur^  1  Dmioi  170^) 

The ,  Bogliah;  alilute  of  9  Adikv  ^^  l<i)  i'  l'>  which'  haa^  b^eit 
substantially  re-enacted  here,  (1)  R{  Si  663^  §]1&«)  decijam9{  th^ 
all  securities  for  the  repayment  of  money  knowingly  lent  for 
gaming  or  betting  on  games,  sh«Ji  h^  void.  {CkUj  on  O^tt. 
712.)  It  has  been  held  that  as  this  statute  only  avoids  the  secu- 
rity  given  for  money  so  lent,  the  horrotW^riip  Mill  liable:  on  the 
contract  to  loan  and  borrow,  and  which  may,  therefore,  be 
enforced  by  tt^Jender  in. an  action  <^  assumpsit  for  mpuey  lent 
and  advanced.  {Barj^mj^-  Wulm^,  Si^frfl^  12*9 ; .  AaMm 
sm  vv  Blandi  ^tBum  lOTZ ;  AlnnWoohy^  JMh/ii  Wil^,  m.i 
Wsttenballfrh  Vfloffit,  1\  S^p^  1.&)  Iii^a .1^  qe^  i^  ^  tbi^  co^r) 
tba  i»^seQ.tt<^ief  justipe^  ramcurkfid^.thatTou^  stuimte  '^  of  h^\i3f% 
aodgai^iog''''  went /uriKer  than,  the  JSoglishji  and  that  sjiiceiti 
p^ssagehe  did'''  Dot  seQ.how.tiiQDey  ki^wjingly-  Unt  foxttbepittrr 
pose  of  bettii^)  orjgamiog^  CQnl4  ^^  be  reeeiy^r^d  from  tbe  boir 
rower."    {Peck  v.  Briggs,  dedd^iiiM^  /#rin,,1846,)((») 

Howevi»;tbis..iAaybi9  v^pKm  U^  werd^rOffth^  statute)  it  seems 
now  to.b« eotirelyiSettledipttHii I$QgU^  courts  that  th^ea^co  I 
b%ve  rc^eirred  to^  so  far  ^.tb^y'S^<;ti^n:thed^ti'ine  thaf  npi9My 
knowingly; loaned'  fOSian  illegal  purpose  may.  be  rf^oyered  by 
tb^  lendnv  oannotthe  smteinedi  Hhey  wei^  expuressly.  r^Modi- 
ttCed  inthe  case  of  McMfm^^v  Ifobin^gn,  which  :wm  decided 
in.tha  oowrtiof  excto^qweri  itk  1838,  {3.yM<  ^,  W*  4340  "Wm 
wa|S;aniaetioiii  of  a^pqpf^itt  brought^  by  tbe  lenderagainst  tfaf 
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borrower,  to  recover  for  money  lent  to  game  with  at  an  illegal 
game.  The  court  held  that  the  action  could  not  be  maintained. 
Lord  Abinger,  C.  B.  in  giving  the  opinion  of  the  court,  referred 
to  the  case  of  Ccntncm  v.  Bryce,  in  the  kmg's-  bench,  (3  B.  ^ 
Aid.  1791  as  directly  in  point ;  and  having  reviewed  the  cases 
from  Strange,. Wilson,  Borrow  and  Espinasse,  which  were  cited' 
OB  the  argument,  and  to  which  I  have  already  referred,  closed 
his  opinion  instheadword»— '<  We  tfaerefofe  think,  that  notwith- 
standing these  authorities^  the  money  lent  cannot  be  recovered ; 
for  it  is  lent  for  the  express  purpose  of  a  violation  of  the  law, 
and  enabling  the  borrower  to-do  a.p]K>hibited  act ;  and  the  prin- 
ciple is  now  distinctly  laid  down  in  the  case  above  cited,  afld 
may  be*  considered  as  finally  settled,  that  moneys  so  lent  canniot* 
be  recovered."  Other  cases  are  equally  dfrect'and  e:!rplicit  on 
the  point,  and  it  may  be  regarded  as  entirely  at  rest  in  the  Eng^ 
lish  courts.  {Langton  v.  Hughes^  \  M.  ^  S.  693 ;  The  Gas 
lAgM  4^  Cahe  dnnpany  v.  ZWnar,  ^  Bing.  N.  C,  666 ; 
De^  Begm$  Vi  Anm§tB($df  10  Bing.  R.  107 ;  CkiL  an  Cant: 
69fli  714.) ; 

It  was  unlawful  dn  this  case  to  make  the  bet,  and  not  less  so 
Xof  furnish  tbe'money^for  that  pm^se.  No  ^Muse  of  action  caD 
arise  in  faver  of  a  pfirtytean  illegal  transaction,  nor  will  the 
law  lend  its  aid(toenforeea.coiUraot  which  is  in  conflict  with' 
the  terms  or  the  policy.of  astatute^  The  referee  decided  cor-* 
reotVy 'Oiii  tUs^ppiat). and themotioa  to  set  aside  the  report  must- 
bedeojed. 

MoCieii 
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Ejist  vs.  EIathern  and  Doolittle. 

Where  a  suit  is  brought  on  a  contract  not  negotiable,  by  an  assignee  in  the  name  of 
the  original  creditor,  and  the  defendant  has  a  larger  demand  against  the  assfgnof 
which  is  of  a  character  to  enthle  it  to  be  set  off  against  the  demand  sued  on,  snch 
■et-off,  can  only  be  made  to  the  amount  of  the  plaintiff's  debt,  and  do  judgment 
for  a  balance  can  be  rendered  against  the  plaintiff. 

Where  a  justice  of  the  peace  renders  judgment  in  favor  of  a  defendant,  for  a  turn 
adjudged  to  be  due  him  from  the  plaintiff  9.nd  for  costs,  in  a  case  where  thejudg- 
ment  should  have  been  generally  for  the  defendant  with  costs,  the  common  pleas 
should  reverse  the  erroneous  part,  and  affirm  the  judgment  as  to  the  residue. 

And  where,  in  such  a  case,  the  common  pleas  on  eertiitrari  rendered  a  general  judg- 
ment of  reversal,  that  judgment  was  reversed  and  this  court  rendered  such  a 
judgment  as  the  common  pleas  ought  to  have  given,  denying  costs  to  either  party 
in  the  conunon  pleas. 

Error  to  the  Herkimer  C.  P.  Eathern  and  Doolittle  sued 
East  before  a  justice  of  the  peace  to  recover  the  amount  of  an 
account  which  accrued  in  1843  and  1844,  amounting  to  $32,81| 
which  was  proved  on  the  trial.  The  defendant  offered  to  set 
off  the  amount  of  a  note  made  by  the  plaintiffs  in  February,  1844^ 
payable  to  A.  Hill  or  bearer,  for  $37,  with  interest  On  the  part 
of  the  plaintiffs  it  was  shown  that  they  fiiiled  in  business  in  Jan- 
uary, 1845,  and  made  a  general  assignment  in  trust  for  their 
creditors,  and  that  this  suit  was  prosecuted  by  the  assignee,  and 
also  that  the  defendant  purchased  the  note  of  the  payee  after  the 
assignment  was  executed  ;  and  some  slight  evidence  was  given 
that  when  he  so  purchased  it  he  had  notice  of  the  assignment. 
The  justice  gave  judgment  for  the  defendant  for  $8,13,  being 
the  balance  of  the  note  after  deducting  the  account,  together 
with  the  costs  of  suit.  The  common  pleas  reversed  this  judg- 
ment on  certiorari^  and  the  defendant  brought  error. 

» 

C.  Oray,  for  the  plaintiff  in  error. 
V.  Owen^  for  the  defendants  in  error. 
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By  the  Courts  Jewett,  J.  The  defendant's  right  to  make 
the  set-off  depended  upon  the  question  whether  he  purchased 
the  note  without  notice  or  a  knowledge  of  the  assignment  No 
direct  evidence  of  notice  was  given  i  and  if  it  be  admitted  that 
the  justice  might  have  arrived  at  the  conclusion  that  he  had 
notice,  from  the  evidence,  still  the  point  was  left  so  doubtful  that 
a  judgment  either  way  could  not  with  propriety  have  been  dis- 
turbed by  the  court  of  review.  It  follows  that  the  common 
pleas  were  not  warranted  in  reversing  the  judgment. 

But  the  justice  not  only  allowed  the  set-off  to  the  amount  of 
the  plaintiffs'  demand,  but  gave  judgment  for  the  defendant  for 
the  balance  of  the  note.  I  do  not  see  how  this  can  be  sustained 
under  the  statute  relating  to  set-offs.  The  statute  provides  that 
in  suits  upon  contracts,  other  than  negotiable  paper,  which  have 
been  assigned  by  the  plaintiff,  a  demand  against  the  plaintiff 
belonging  to  the  defendant  before  notice  of  the  assignment  may 
be  set  off  <<  to  the  amount  of  the  plaintiff's  debt."  (2  R  S.  234, 
§  60,  sub.  8.)  A  subsequent  section  declares  that  no  judgment 
shall  be  rendered  against  the  plaintiff  for  a  balance^ "  when  the 
contract  which  is  the  subject  of  the  suit  shall  have  been  assign- 
ed before  the  commencement  of  such  suit,  nor  for  any  balance 
due  from  any  other  person  than  the  plaintiff  in  the  action."  {Id. 
p.  235,  §  62.) 

The  demand  having  been  assigned  before  me  commencement 
of  the  suit,  although  there  was  a  balance  due  from  the  plaintiffi 
to  the  defendant  for  the  amount  for  which  judgment  was  ren- 
dered in  his  favor,  yet  the  justice  was  not  authorized  by  the  pro- 
visions of  the  statute  to  render  a  judgment  against  the  plaintiffs 
for  the  amount.  He  should  have  rendered  a  judgment  generally 
for  the  defendant  for  his  costs  of  defence.  What  remedy  a  de- 
fendant has  under  such  circumstances  to  recover  the  balance 
due  to  him  over  the  plaintiff's  debt  is  not  very  apparent.  None 
is  provided  by  statute. 

But  I  think  the  common  pleas  erred  in  reversing  the  entire 
ludgment  It  should  have  been  affirmed  as  to  the  costs. 
Although  erroneous  as  to  the  amount  of  debt  adjudged  to 
the  defendant,  it  consisted  of  distinct  parts,  and  was,  there* 

Vol.  m.*  44 
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f >fe^  .capfibio  of  hemg,  reversed'  as  to  one  p^rt  atid  affirmed  as 
to  another.  The  power r  to  render  suob.j^dgipaefirt  ob  oertiorari 
is  expressiy ,  cos&rred  on.  the  oonutioB  plea0»  {Z^M*  S^  267,  i 
181  >;  iSK«;<^  V.  Qt«nfe?i)  6  HiUi  441,  one)  na(e.)  The  jpdg'' 
meat  of  { th«  common  pleas^rousl  tbereforo  bo^roireised  ^  aiid  as 
this  court  is  to  render'such  a  Judgment  as  die* court  below*  should 
have  given^  that  part  of  the  judgmentof  tho  ju^iee  ia  which  it 
vfB»  adjiidged  that  the  defendant  rieoover  agaiiist  the  p)aii^ 
tics'  $8,13  damagjBS  must  be  reversed,  jand.  it  must  be  affirmed  as 
to  tbo  residue,  .without  costs:  to  ^ibtoB  paj^tyin  the  coart  of  com- 
mon >pleas.    (2rA  iSli  a&7,  M8S.) 

Judgment  reversed. 


EBBNHOLTa'tM*  BtCKBBk 

Ili^alaQcler  for  wwdiMl  forth  ia  the  dflclantionin  E«Qgluh,  th«  plaintiff  caiuiGi|*iQt 
gf^nenl,  giye  in  evidence  woixUi  ep^en  in  a  foreign  tongae. 

But  if  foreign  words  were  spoken  at  the  same  time  with  the  English  words,  the  to. 
mer  may  be  given  in  evideneeinoonnection  with  the  latCHr,'to  8h<yw  what  ehiiga' 
WM  lesJly  madfl^ 

PluiiageB  cannot  ha  gnren  for-  wordt  spoken  aftev  the  oammeicwneat  of  tha^nits  or 
for  words  not  alleged  in  the  declaration. 

In  sUuider  for  words  not  actionahle  per  se,  in  consequence  of  the  speaking  of  which 
it  is  alleged  that  a  third  person  aeted  in  a  partieolarnnmnerby  which  the  plain- 
tiff )waa  damnifiedi  it  mnst.be  shown  that  thft^wocdtf  were  spoken  in  the  pnMnoft' 
of  8nch;p9r80D(Xff'it  mwt  in eomftolhtewaj appear  that  the  speaking  of  thaworda. 
was  theicansa  of  the  censeqaential  ii^ucy  alleg^. 

Where  such  words  are  spoken  in  the  hearing  of  one  who  innocently  repeats  them  to 
another,  who  is  thereby  influenced  to  withhold  fmm  the  plaintiff  teme  advantagv 
wUehihe  weald  otherwisahave  gmalediilB^'the^aelioB'Will  ba^nslaiBed.:    Sam*- 
Ur.t  Ph»>Bs4iniUBrrX 

Olhensuei  if  thefepetitbn  of  .the  wordt  was  itself  slandeniafl^  and  thednjorj^^ra^. 
occaabned  in  part  by  such  second  .slander.    8embU.    Per  Bxabmlbt«  J. 

Slander  tried  before  Parker,  C.  Judge^  at«the.  Albany  .ci& 
euil:  in  April,  1844^  The  declaration  alleged  that,  the tdefian- 
dant  had  charged  the- plaintiff '^s^wife  with  incontinence  beibn9. 
bar  marriage  with  the  plaintij^  and  set  forth  special  damag^s^ 
nnwMilyi  Jtbat  in  consequence  of  the  speaking  of  the  woida  that 
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wife  of  the  plaiRtiff'had'  beeome-siek  and  disatA^,  ^fh^eby  tbe- 
pkuntiff  had  lost  hes  seraees ;.  and  also,*  that  by -m^oM*  tbereolj 
one  Gbristopher  Seenbolts^,  who  bad  been  •aecustoned  to  supply- 
and  would  hfave  supplied  the  plaintiff  with  provisioBs^  gratui** 
tously,  ceased 'to  do  so.    Plea,  not  guilty.* 

On  the  trial  the  plaintiff  proyed  that  the  defendant  had  spoken 
some  of  the  words  charged  in  th»  declaration,  on  several  occa* 
sions.    On .  the  cross-examination  of  the  plaintiff ^s  witnesses,  it- 
tnrned  out  <  that  some  of  the  words-  proved  were'  spoken  in  tbe^ 
Dutch  lai^uage,  and  some  of  them  after  the  oommeneement  ci 
the  suit;  but  independently  of  these,  thus  explaiiied,  the  proof 
shewed  words  answering  to  those  laid  in  the  declaration  spokeoi 
before  the  suit  was  commenced.    To  prove  the  special  damages 
the  plaintiff  called  GhristopherKeenholtS)  his^  fatberi  who  testi- 
fied that  he  had  heard '  that  the  charges  in  question  bad  been; 
made  by  the  defendant  against  the  plaintiff's  wife;  that 'before 
that  time  he  had'beenin  the habilpf  supplying  thet plaintiff  with, 
provisions  without  chargi^  him  any  tbin^*  but  that  after  he  bad', 
beard  these  charges,  he  told  the  plaintiff'  that 'whatever  he  had' 
of  him  he  must  pay  for,  and  that  he  afterwards  supplied  hii» 
with  vegetables,  wliich  in  consequence  of 'the  sland^>be  cpm* 
polled  him  to  pay  for,  which  he  should  not  have  done  bad  it  not: 
been  for  the  slander.    The  plaintiff  also  gavO'  evid^nee.  to  shoW' 
that  his  wife  had'  been  injuriously  affected  in. her  health  and 
spirits  in  consequence  of  '<  the  stories,''  and  did  not  attend  to  bu^ 
siness  as  she  had 'before  denei 

The  defendant  moved  for  a  nonsuit/  on  tbegroundft'l;  That 
no  words  such  as  those  charged  in  the  declaration  were  proved 
to  have  been  spoken  by  the  defendant  before  the  commencement 
of  the  suit;  and  2.  That  inasmuch  as  it  was  not^shewn  that  the 
witness  Keenholts,  or  the  plaintiff  %  wife,  had  heard  the  slander- 
ous words  uttered  by  the  defendant,  or  hadbeea  informed  of 
tfaem  by  any  person  who  had  heard  them  from  bim,  it  cKd  not 
appear  that  the  alleged  damages  were  a  consequence^  of  tbe> 
slander.  The  motion  was  denied,  and  the  defi^ant  exceptedji 
The  judge  charged  the  jury,  1.  That  although^  tbe  plaintiffs 
could  not  in  this  action  recover  for  the  injury  to  the  character 
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of  his  wife,  he  was  entitled  to  compensation  for  the  injury  to  bifl 
own  feelings,  as  well  as  for  the  pecuniary  loss  alleged  in  the 
declaration ;  2.  That  if  the  action  was  sustained  by  proof  of 
some  of  the  words  charged  in  the  declaration  in  the  English  lan- 
guage before  suit  brought,  and  of  the  alleged  special  damages, 
the  jury  had  a  right  to  take  into  consideration  in  aggravation  of 
damages  the  words  spoken  in  Dutch,  and  also  those  spoked 
since  the  commencement  of  the  suit ;  but  this,  he  said,  could  not 
be  done  unless  the  action  had  been  sustained  by  the  proof  first 
mentioned.  The  defendant  excepted  to  the  charge  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $600.  The  defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

D.  Wright^  for  the  defendant.  1.  The  special  damages 
proved,  had  no  necessary  connection  with  the  words  spoken  by 
the  defendant  Neither  of  the  persons,  on  whom  the  charge  is 
said  to  have  operated  so  as  to  produce  an  injury  to  the  plaintiff 
heard  the  words  spoken  by  the  defendant ;  nor  were  they  proved 
to  have  been  communicated  to  either  of  them.  To  connect  the 
slander  with  the  special  damages  it  must  have  been  heard  by 
the  persons  whose  conduct  or  condition  is  supposed  to  have  been 
affected  by  it.  ( Ward  v.  Weeks,  7  Bing.  211.)  2.  The  judge 
erred  in  directing  that  damages  might  be  given  on  account  of 
the  plaintiff's  injured  feelings.  {Cowde^iv,  Wright,2A  Wend, 
429.)  Neither  the  words  spoken  in  the  Dutch  language  nor 
those  spoken  after  the  commencement  of  the  suit,  furnished  any 
legal  ground  for  increasing  the  damages.  {Root  v.  Lowndes^  6 
Hilly  618.) 

R.  W.  Peckham,  for  the  plaintiff. 

• 

By  the  Court,  Beardslet,  J.  In  slander,  as  in  other  ac- 
tions, the  plaintiff  must  prove  his  case  as  stated  in  his  declara* 
tion.  If  he  count  upon  words  in  the  English  language,  he  can- 
not support  his  action  by  proof  of  like  words  spoken  in  another 
tongue.  It  must  also  appear,  in  every  case,  that  the  cause  of 
action  preceded  its  commencement    Hence,  in  slander,  the 
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words  complained  of  must  have  been  spoken,  and  if  special 
damages  are  material  to  be  shown,  they  must  have  arisen  before 
suit  brought.  These  are  familiar  principles,  which  need  no 
reference  to  authority  for  their  support 

Various  words  were  proved  to  have  been  spoken  by  the  de- 
fendant in  this  case,  some  in  English  and  some  in  Dutch ;  some 
spoken  before  and  some  since  the  commencement  of  the  suit 
Without  adverting  particularly  to  the  evidence,  I  think  there  was 
such  proof  of  words  spoken  before  suit  brought,  in  the  English 
tongue,  and  corresponding  with  some  of  those  stated  in  the  dec- 
laration, as  in  that  particular  respect,  to  carry  the  cause  to  the 
jury,  and  that  the  judge  was  correct  in  refusing  to  nonsuit  the 
plaintiff,  on  the  ground  that  such  evidence  had  not  been  given. 

But  the  judge  charged  the  jury  that  if  the  action  was  other- 
wise proved  they  "  had  a  right  to  take  into  consideration,  in 
aggravation  of  damages,  the  words  spoken  since  the  commence- 
ment of  this  suit,  and  the  words  spoken  in  the  Dutch  language." 

So  far  as  respects  the  Dutch  words  spoken  at  the  same  time 
with  the  English  words  counted  upon,  and  proved  to  have  been 
spoken  before  suit  brought,  they  were  undoubtedly  admissible 
in  evidence,  as  part  of  an  entire  conversation,  and  material  to 
show  what  charge  the  defendant  really  intended  to  make.  But 
Dutch  words  uttered  at  another  time,  whether  before  or  after 
suit'  brought,  should  not  have  been  received  in  evidence,  and 
none  of  them  constituted  any  ground  for  giving  aggravated 
damages.  They  were  not  set  out  in  the  declaration  as  grounds 
of  action,  nor  were  they  proper  to  show  the  malice  of  the  de- 
fendant This  was  so  held  in  Root  v.  Lowndes,  (6  Hill,  518,) 
which  in  principle  is  like  this  case.  It  will  be  observed  that 
none  of  these  words  were  actionable  per  se,  and  so,  unless  spe- 
cial damages  resulted,  they  could  in  no  case  constitute  a  ground 
for  giving  any  damages  whatever.  If,  on  the  other  hand,  spe- 
cial damages  had  thus  arisen,  the  plaintiff  might  bring  a  new 
suit  for  the  injury,  and  in  which  he  would  be  entitled  to  full 
leparation  for  the  wrong  done  to  him.  If  this  independent  cause 
cf  action  was  a  ground  for  giving  aggravated  damages  in  the 
cause  on  trial,  it  is  manifest  the  defendant  might  be  doubly 
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ptmishedand  the  piaintiff  doubly  compenMied'for  the  aame 
wtDngfol  iict,cL  result  in  no  caseadmtssible.  In  thtt^part  of  the 
charge  it  is,- therefore,  obvious  th^t  4he  jury  Were  wroDgly'iA* 
structed. 

The  tome  objections  mpply  with  full  force  to  the  English 
words  spoken  since  the  commencement  of  the  sdit  If  ndt  fol- 
lowed by  special  damages 'the  words  were  irrelevant;  but  if 
such  <kmages  (resulted  a  new  action  was  the  pn>per  cour^ 
VPh^CBSdofiJtootv.'lMpndes  isdecisiYe  on'thiafpartof  thetese. 

As  a  new  trial  must  be  bad  for  misdirection  onithe  question 
bf  diamagOB/it  is  not  strictly  necessary  to*  advett  to  other  points 
tHade  on '  the  trial  or  the  argument  of  the  cause.  Some  of  thete 
are  too  plaiki  to  require  discussion,  while  others  are  fbilnded'oa 
evidence  very  impeirfectly  stated  in  the  bill  of  e]^ceptions,  or  are 
soexpreslsed,  as  oti  one  ground  or  the- other,  to  be 'very  liable  to 
misapprsfaetision.  I  «hall,  therefore,  make  but  a  few  additional 
suggestions  'upon  the  case  as  now  pres^ted,  and  leave  other 
questions  to  be  decided  as  may  hereafter  become  necessary. 

I  have  already  observed  that  there  was  evidence  for  the  jury 
that  some  words  counted  upon  were  spoken  in  English,  as  sta- 
ted in  the  declaration,  before  the  action  was  conunenced,  and 
that  the  motion  'for  a  nonsuit  founded  on  a  supposed  want  of 
such  evidence,  was  correctly  denied.    But  none  of  these  words 
were  actionable  per  se  ;  it  wc^,  therefore,  neteestory  for  the  plain- 
tiff to  prove  dmt  special  damage  had  been  caused  by  the  ^peekr  . 
'ing  of  these  words.    The  declaration  aets  out  the  words  alleged 
to  baVe  been  spoken,  and  that  the  particular  injuries  stated  had 
been  caused  thereby,  and  it  was  indispensable  that  both  allega- 
tions should  be: established  by  the  proof.    The  words  nlost  be 
proved ;  ^ndit  must  also  be  shown  that  the  special  <himages  were 
MUised  by  the  speaking  of  these*  words.    This  was  the  gi^  of 
the  action ;  and  the  connection  between  the  words  spoken  tmd 
'the allied  injury,  should  not beleft  to ^ague  idferenee  or  oon- 
jectttre,  but  should  be  tshown  affirmatively  and  clearly  by  the 
•efvid6fivce  m  the  ^ase. 

(Granting  ^Ihdt  >tbe  loss  of  a  gratuitous  Isenefit  which  ^wotdd 
<oitietwiiebavt3'bdati  tanowed'OHibe  piaintiff,  br  the  inabOilf 
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^iits  viife  to  attend  to  the  dotnestie 'concerns  of  his  honsdioJdy 
is  a  pMuaiury  damage  for  Which  an  action  ^like  this  may  '1)b 
-smtained,  still  it  is  by  no  means  clear,  upon  the  evidence  in  this 
^case,  tbat^Mich  a  right  of  action  ttras  shown. 

2t  cannot  be  pretended  upon  the  evidence  that  any  of  the 
words  st)ok0&  by  4he  defendant  were  spbk^i  in  the  heating  of 
Olhristc^het  Eeetfholts,  or  of  the  plaintiff's  wife.  .The  first,  there^ 
lore,  did  not  withhold  his  bounty  in  consequence  of  any  thing 
he  had  personalty  heard  Che  defendant  say,  nor  was  the  wife  of 
the  plaintiff  made  sick  or  enifeebled  by  whdt  the  ddfendant  liad 
'said  to  her  or  in  her  presence.  She  'had  lieard  ^orieSjhnd 
Gbristopher  Keehfaottsliad'heard'of  ^ancief^  by  the  defefndant ; 
but  whether  these  stories  and  slander^  were  -the  English  words 
proved  to  have  been  spoken  by  the  defendant  before  suit  brought, 
or  were  founded  on  these  words,  was  by  no  meansclearly  shown 
by  the  evidence.  The  plaintiff  was  certakily  bound  to  show 
the  connection^-^as^cause  and  effect— between  these  words  and 
the  consequential  injuries  alleged ;  and  this  (Should  have  been 
shoWu  by  such  evidence  as  to  jnstify  the  jury  in  finding  the 
truth  of  the  mfiftters  so  averred  in  the  declaration.  The  evidence 
as  stated  in  the  bill  of  ^ceptions,  is  in  these  irespects  ectoeedingly 
Tague ;  hot  the  objection  may  not  have  been  distinctly  taken  on 
,  the  trial,  and  therefore  the  evidence  may  not  be  fully  stated.  I 
advert  to  it  as  ia  material  point  hi  the  case,  and  therefore  one  to 
be  met  and  disposed  tfteti  another  trial. 

We  need  wot  inow  say  how  far,  if  aft  all,  the  <:ase  of  Ward  '^. 
WeeJcSj  (7  Bing.  211,)  Should  be  foTJowied.  That  was  an  ac- 
tion of  slander,  and  was  finally  disposed  of  on  the  grocmd  of  a 
vairian<^  t)etween  the  special  damages  stalted  in  the  declaration 
sad  those  offered  to  be  proved  on  the  trial.  The  declaration 
alleged  that  in  consequence  ^f  the  slanderous  words  sjxykdD  by 
the  defendant,  one  John  Bryer  refused  to  tnidt  the  planrtiff.  On 
the  trial,  the  plaintiff  offered  to  prove  that  the  defendant  spefce 
^e  words  as  alleged,  although  they  were  not  so  spoken  in  t!be 
pfcsenee  or  hearing  of  Bryer,  but  had  been  txinmrunicated  to  hiili 
^  AS  the  sitat^ment  ef  the  ^cfendawt,"  by  one  &ryce,  wtio  hettd 
jtoammaxd  ibytbe  defendanfi,«nd  thaft  Btf^t  thfetetiponreffiMid  ^ 
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trust  the  plaintiff.  This  evidence  was  rejected  by  the  judge,  and 
the  plaintiff  was  nonsuited.  On  a  motion  for  a  new  trial,  Chief 
Justice  Tindal,  after  stating  the  case  said ;  '*  the  question,  there- 
fore is,  whether  the  special  damage,  which  is  the  gist  of  the  ac- 
tion, has  been  proved  as  it  is  alleged,  or  whether  there  is  a 
variance  between  the  allegation  and  the  proof."  And  the  court 
held  that  as  the  words  were  not  spoken  to,  or  in  the  presence 
of  Bryer,  nor  communicated  to  him  by  the  direction  of  the  de- 
fendant, but  by  the  voluntary,  unauthorized  act  of  Bryce,  who 
was  present  when  the  defendant  spoke  the  words,  the  allegation 
of  damage,  as  stated  in  the  declaration,  would  not  be  sustained 
by  the  proof  offered.  "  No  effect  whatever,"  it  was  observed, 
"  followed  from  the  first  speaking  of  the  words  to  Bryce :  if  h^ 
had  kept  them  to  himself,  Brjrer  would  still  have  trusted  the 
plaintiff.  It  was  the  repetition  of  them  by  Bryce  to  Bryer,  which 
was  the  voluntary  act  of  a  free  agent,  over  whom  the  defendant 
had  no  control,  and  for  whose  acts  he  is  not  answerable,  that 
was  the  immediate  jcause  of  the  plaintiff's  damage." 

Although  this  case  was  decided  mainly  on  the  ground  of  va- 
riance, it  must  be  conceded  that  it  gives  countenance  to  the 
position,  that  under  no  circumstances,  whatever  form  of  plead- 
ing may  be  adopted,  is  the  defendant  liable  for  consequential 
damage  arising  from  words  spoken  by  himself,  unless  the  per- 
son, by  or  through  whose  act  or  agency  the  damage  arose,  was 
present  and  heard  the  words  as  originally  spoken  by  the  defen- 
dant, or  unless  the  words  were  communicated  to  such  person,  at 
the  request  or  by  the  authority  of  the  defendant  himself.    I  must 
admit  that  I  am  not  prepared  to  go  to  this  extent.    Where  slan- 
derous words  are  repeated  innocently  and  without  an  intent  to 
defame,  as  under  some  circumstances  they  may  be,  I  do  not  see 
why  the  author  of  the  slander  should  not  be  held  liable  for  inju- 
ries resulting  from  it  as  thus  repeated,  as  he  would  be  if  these 
injuries  had  arisen  directly  from  the  words  as  spoken  by  him- 
self.   A  different  rule  should  perhaps  govern,  where  the  repe- 
tition was  itself  slanderous,  and  the  injurious  consequences 
arose,  in  part  at  least,  from  the  second  slander.    But  this  dis- 
tinction is  not  material  in  the  case  now  before  the  court,  for  it 
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does  not  appear  how  the  slanderous  words  proved  to  have  been 
spoken  by  the  defendant  before  suit  brought,  were  communica- 
ted to  Christopher  Keenholts  or  the  plaintiff's  wife,  if  indeed 
they  were  in  any  manner  informed  that  such  words  had  been 
uttered  by  the  defendant.  When  these  material  facts  are  estab- 
hshed,  as  they  may  be  on  another  trial,  it  will  be  in  time  to  pass 
upon  the  case  of  Ward  v.  Weeks,  as  an  authority  to  be  follow- 
ed; but  as  the  case  in  judgment  is  now  circumstanced,  no 
opinion  in  regard  to  that  case  is  intended  to  be  expressed. 

New  trial  granted. 
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It  IB  not  noceasary,  to  warrant  the  amending  of  a  poBtea  so  as  to  refer  the  yerdict  to 
the  good  coonts  of  a  declaration  containing;  good  and  bad  counts,  that  the  evidence 
■honid  be  applicable  exclusively  to  the  good  counts.  It  will  be  so  amended,  if 
the  evidence  was  applicable  as  well  to  the  good  as  to  the  bad  counts. 

Where  the  judge  certified  a  portion  of  the  evidence,  by  which  it  appeared  that  testi- 
mony had  been  received  which  was  only  admissible  under  a  bad  count,  the 
amendment  was  refused,  though  the  judge  had  given  a  certificate  that  all  the 
evidence  was  applicable  to  all  the  counts. 

Where  there  was  a  general  verdict  upon  a  declaration  having  a  bad  count  with  others 
which  were  good,  the  court  arrested  the  judgment,  but  allowed  a  venire  de  nmo^ 
upon  the  plaintiff's  psying  the  costs  of  the  trial  and  of  the  motion. 

Motion  in  arrest  of  judgment.  The  declaration  contained 
six  counts  for  verbal  slander.  Not  guilty  was  pleaded,  and  the 
plaintiff  had  a  verdict.  The  plaintiff's  counsel,  in  opposing 
this  motion,  produced  the  certificate  of  the  circuit  judge,  from 
^^hich  it  appeared  that  no  evidence  was  given  upon  the  third 
and  fiflh  counts  of  the  declaration,,  and  that  the  evidence  appli- 
cable to  the  fourth  count  was  withdrawn  before  the  cause  was 
submitted  to  the  jury.  He  also  certified  that  all  the  evidence 
g-iven  on  behalf  of  the  plaintifif  would  apply  as  well  to  the  first 
and  sixth  counts  as  to  the  second.  The  judge  also  furnished  a 
copj,  certified  by  him,  of  the  minutes  of  the  testimony  of  one 

Vol.  III.*  45 


3S4  CA9E&  Qi  TUB  SiJFRSM&  COURT. 


FioBlfcy  V.  MMt 


of  the  plaintiff's  witnesses^  who  swore  Aal  he  heard  tbe  d^fea-. 
daat  speak  the  alleged  slaBderoa&words  set  forth  ia  theascond 
count,  which  were  essentially  difiecent  from  those  laid  ia  the 
other  counts.  The  court,  by  1^  application  of  familiar  prioci 
pies,  came  to  the  conclusion  that  the  second  count  waa  had  in 
substance ;  and  so  much  only  of  the  case  is  conaideved  matecial 
to  be  reported  as  relates  to  the  fiirthei  questiona  adaing  upon 
the  motion. 

A,  C.  Bradley^  for  the  defendant,  insisted  that  the  testimony 
certified  was  not  applicable  to  the  good  counts. 

N.  Hill  Jr.,  for  the  plaintiff,  asked,  in  case  the  judgment  should 
be  arrested,  that  a  venire  de  novo  might  be  awarded,  and  cited 
Hopkins  v.  Beedle,  (1  Caines,  347, 349  j)  Earned  Notes^  478  ; 
Eddowes  v.  Hopkins,  {Doug.  376 ;)  Grant  v.  Astle,  {id.  730.) 

By  the  Court,  Jewett,  X  The  general  rule  is,  that  when 
one  of  several  counts  is  bad,  and  a  general  verdict  ia  rendered, 
the  judgment  will  be  arrested.  ( GHbbs  v.  Dewey,  6  Cowen,  503.) 
But  if  the  record  can  be  amended  by  the  notes  of  the  judge,  so 
as  to  apply  the  verdict  to  the  good  counts,  or  if  the  defect  be  the 
result  of  a  clerical  mistake,  or  the  like,  in  wliich  case  the  court 
will  amend  it,  the  motion  will  be  denied.  {Stafford  v.  Cfreen, 
1  John.  605 ;  Highland  Turnpike  Co.,  v.  McKfion^  11  id.  99 ; 
Cooper  V.  Bissell,  15  id.  318 ;  Norris  v.  Durham,  9  Cowen, 
151;  Sayer  y.  Jewettj,  12  Wend.  136;  2 iJ.  S.  425,  §7;  The 
Union  Turnpike  Co*  v.  Jenkins,  1  Caines,  392 ;  Hopkins  r. 
Beedle,  id.  347.) 

The  nile.  which  pievaila  in  Ae  court  of  kiog'a  bench,  i& 
England,  in  regard  to  amending  a  verdict  by  the  notea  o£  tba 
judge,  differs  from  that  by  which,  this  court  i&  governed  Theie, 
if  there  was  aoy  evidence  which:  ap^ied  to  die  bad  counts,  die 
verdiot  cannot  be  amended*  Here,  i£  the  evidence  applies  to  the 
goodconints  solely,  or  will  properly  a{^Iy  ta  such  counts^  €ts 
v^ll  00  io  the  otker^f  or  if  the  evidenoe  did  not  parliknilarly  ap« 
ply  to  the  bad  connt^  the^  Tevduct  mfiy  be  asiended.    la  JSddo9(mB 
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▼•  BopkinSj  {Doug.  376,)  BuIIer,  J.  said  there  was  this  distinc- 
tion, that  if  there  was  only  evidence  at  the  trial  upon  such  of  the 
counts  as  were  good  and  consistent^  a  general  verdict  might  be 
altered  from  the  notes  of  the  judge,  and  entered  only  on  those 
coBOts;  Irat  that,  if  these  \KAsattyevideiice  which  aipp] led  to  the 
other  bad  ot  inconsisCent  counts,  then  the  postea  could  not  be 
amended,  because  it  would  be  impossible  for  the  judge  to  say  on 
which  of  the  counts  the  jury  bad  found  the  daooAges,  or  bow 
they  apportioned  them ;  Chat  m  «ieh  a  case  the  only  lemedy 
wt»  by  awardii^  a  venire  de  novo.  In  that  case  a  new  venire 
was  awarded  on  payment  of  costs,  including  those  of  the  motion 
iu  arrest  of  judgment.  The  rule  which  has  been  invariably 
acted  upon  in  this  court,  will  be  found  exemplified  in  the  cases 
which  have  been  referred  to.  In  the  case  under  consideration, 
if  the  platntiff^^  evidence  would  properly  apply  as  well  to  the 
first  and  sixth  cotmts  of  the  declaration,  as  to  the  second,  ae 
the  general  certificate  states^  it  would  be  dear  that  the  plaintiff 
would  be  entitled  to  leave  to  amend  the  verdict  on  payment  of 
costs.  But  the  circuit  judge  has,  in  another  certificate,  given  a 
copy  of  the  evidence  of  Solomon  C.  Riley,  by  which  it  appears 
that  that  evidence  could  only  apply  to  the  second  count,  which 
is  bud.  I  do  hot  see,  in  this  state  of  the  question,  that  the  ver- 
dict can  be  amended,  as  it  is  impossible  to  say  on  which  of  the 
covmts  the  jury  have  feund  the  damages,  or  how  they  appop- 
tkmed  them.  The  judjgment  must  therefore  be  arrested,  unless 
the  plaintiff  win  pay  the  costs  of  the  circuit  and  of  the  motion 
in  arrest  On  the  payment  of  those  costs  a  ventre  de  novo 
must  issiie* 

Ordered  accorditigTy. 


\ 
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Wilbur  vs.  Brown. 

In  an  action  on  the  ease  for  diTerting  water,  the  right  of  the  plaintiff  most  be  nmii' 
ratelj  stated  in  the  declaration ;  and  where  it  was  averred  that  the  plaintiff  wai 
entitled  to  all  the  water  which  shoald  rise  aboye  a  certain  mark  in  a  dam,  and  the 
evidence  showed  that  he  was  only  entitled  to  the  part  of  such  water  which  shonld 
remain  after  a  prior  use  thereof  by  the  defendant,  held  a  fatal  variance. 

Where  tenants  in  common  of  a  water  course  and  dam  and  of  several  mills  depend- 
ing for  water  npon  such  dam,  made  partition,  by  which  some  of  the  mills  were 
apportioned  to  each ;  and  each  of  the  parties  covenanted  with  the  other  to  keep  in 
repair  distinct  and  separate  portions  of  the  dam,  held  that  caee  for  not  repairing 
would  not  lie  by  one  of  them  against  the  grantee  of  the  other,  and  that  covenant 
was  the  proper  remedy. 

Error  to  the  Otsego  C.  P.  L.  Brown,  in  1841,  sued  Wilbur 
in  the  court  below,  in  a  special  action  on  the  case  for  unlawfully 
interfering  with  and  depriving  him  of  his  right  to  the  use  of 
certain  water  to  which  he  was  entitled,  to  propel  a  saw  mill 
and  oil  mill  owned  by  him.  The  second  count  in  the  declara- 
tion set  forth  that  the  plaintiff  was  possessed  of  the  saw  mill  and 
oil  mill,  situated  near  to  a  certain  stream  or  water  course  there, 
and  also  to  so  much  of  the  water  of  said  stream  and  of  the  dam 
thereof,  "  as  might  or  could  or  should  rise  above  the  bottom  of 
the  sill  of  said  dam,"  and  alleged  that  the  water  which  would 
have  risen  above  that  mark  would  have  been  abundant  for  the 
plaintiff's  purposes ;  but  that  the  defendant  had  diverted  the 
water  from  the  pond,  by  means  of  flumes  and  sluices  and  by 
opening  gates  so  as  to  cut  off  the  plaintiff's  supply  of  water. 
The  third  count  set  forth  the  right  of  the  plaintiff  to  a  supply 
of  water  from  a  dam  across  a  stream  or  water  course  for  the 
carrying  on  of  his  works,  and  that  the  defendant  was  possessed 
of  a  large  portion,  to  wit,  nine-tenths  of  the  dam,  and  to  four 
acres  of  land  on  the  banks  and  sides  of  the  stream,  by  reason 
whereof  J  it  was  alleged  that  the  defendant  ought  to  have  kept 
in  repair  that  portion  of  the  dam  possessed  by  him.  It  ttien 
alleged  the  neglect  of  the  defendant  to  repair,  by  means  of  which 
the  water  escaped,  and  the  plaintiff  failed  to  obtain  a  supply  fisr 
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carrying  on  his  works.    The  other  counts  are  not  material  to 
be  stated. 

From  the  testimony  on  the  trial  it  appeared,  that  prior  to  the 
first  day  of  January,  1828,  the  plaintiff  and  one  S.  W.  Brown 
were  seized  in  fee  as  tenants  in  common  of  about  thirteen  acres 
of  land  in  the  town  of  Plainfield,  Otsego  county,  through  whiph 
a  stream  of  water  flowed,  across  which  stream  there  was  a  dam 
from  which  water  was  supplied  to  drive  a  grist  mill,  oil  mill, 
saw  mill,  clothing  works  and  carding  works,  which  mills  and 
works  were  owned  in  common  by  the  parties,  except  an  undi- 
vided half  of  the  carding  works,  which   belonged  to  other 
parties.    On  that  day  the  two  tenants  in  common  made  partition 
by  a  deed  inter  paries,  containing  mutual  releases  for  vesting 
in  severalty  the  portions  assigned  to  each.     The  grist  mill, 
clothing  works,  and  the  undivided  half  of  the  carding  works, 
with  a  portion  of  the  land,  were  released  by  the  plaintiff  to  S.  W. 
Brown ;  and  the  latter  released  another  portion  of  the  land,  to- 
gether with  the  saw  mill  and  oil  mill,  to  the  plaintiff.    In  ap- 
portioning the  rights  of  the  respective  parties  in  the  water,  the 
deed  declared  that  the  plaintiff  should  "  from  henceforth  have, 
hold,  possess  and  enjoy,"  in  severalty, "  so  much  of  the  water  to 
the  use  and  operation  of  the  said  saw  mill  and  the  said  oil  mill 
which  may  or  shall  or  does  hereafter  rise  above  the  bottom  of  so 
much  of  the  timber  or  plate  as  now  remains  upon  the  dam, 
now  and  at  all  times  hereafter,  excepting  therefrom  so  much 
as  shall  be  necessary  for  the  operation  of  the  said  grist  mill 
and  the  said  clothier's  and  carding  works ;"  and  that  S.  W. 
Brown   should  from   thenceforth   "have,  hold,  possess,  and 
enjoy  so  much  of  the  waters  to  the  use  and  operation  of  the 
said  grist  mill,  and  the  said  clothing  and  carding  works, 
which  may  or  shall  or  does  hereafter  rise  above  the  bottom  of 
so  much  of  the  timber  or  plate  as  now  remains  upon  the  dam 
as  shall  be  necessary  for  the  operation  of  the  same  as  aforesaid ; 
and  also  the  said  S.  W.  Brown  shall  from  henceforth  have,  hold, 
possess  and  enjoy  as  aforesaid,  to  the  use  and  operation  of  the 
said  grist  mill  and  the  said  clothing  works,  and  the  said  carding 
works,  all  waters  below  the  bottom  of  so  much  of  the  timber  or 
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plate  as  noar  Temains  upon  the  dam  exdusivelyJ^  The  pialMfi 
severally  released  to  each  other  the  said  water  rights  lospefe 
lively.  S.  W.  Brown  covenanted  at  all  times  to  keep  in  ri3|)aii 
twienty  feet  upon  the  north  end  of  the  dam,  and  also  the  flunes 
attached  and  belonging  to  the  worics  released  to  htin,  and  the 
plaintiff  was  to  keep  the  remaining  part  of  the  dam  in  repair. 
S.  W.  Brown,  on  the  29di  day  of  December,  183S,  conveyed 
ail  his  right  and  interest  in  the  premises  to  the  defiendant,  who 
thereupon  went  into  possession.  Modi  evidence  was  given  lo 
show  that  the  defendaint,  after  he  became  possessed  of  the  prem- 
ises, had  dq>rived  the  plaintiff  of  his  just  rights  to  the  use  of  the 
water,  by  diverting  it  to  his  own  works  and  otherwise  wasting 
it,  and  by  neglecting  to  make  the  necessary  repairs  upon  his 
portian  of  the  dam  and  flumes.  When  the  plaintiff  had  rested, 
the  defendant  moved  for  a  nonsuit,  on  account  of  an  alleged 
variance  between  the  declaration  and  tfie  proof,  but  the  cowt 
denied  the  motion,  and  the  defendant  excepted.  Evidence  was 
given  on  the  part  of  the  defendant,  and  the  court  charged  the 
jury,  who  found  a  verdict  for  the  plaintiff;  npon  which  the  court 
rendered  judgment,  and  the  defendant  brought  error. 

• 

/.  RugeTj  for  the  plaintiff  in  error.    1.  There  was  a  manifist 
variance  as  to  the  plaintiff's  right  in  the  subject  matter  of  the 
suit  between  the  declaration  and  the  proof    By  the  declaration 
the  plaintiff  was  entitled  to  the  use  of  all  the  water  which  should 
rise  above  the  mark  indicated ;  wheteas,  by  the  partition  deed, 
the  defendant  was  entitled  to  the  ezcltisive  right  to  the  water 
below  that  mark,  and  to  the  first  use  of  it  when  it  came  above 
it.    This  was  fatal,  and  the  plaintiff  ought  to  have  been  non- 
suited.   (1  Saund.  PI.  ^  Ev.  3d  Am.  ed.  138, 139,  339 ;  2  id. 
918,  919, 924 ;  4  Camp.  190;  8  East,  4 ;  1  Phil.  Ev.  4iA  Am. 
ed.  210 ;  1  Chili  fs  PL  7th  Am.  ed.  414  et  seq. ;  2  H.  BL  264.) 
2b  Case  was  not  the  proper  remedy  far  the  breach  of  the  cove- 
Mnt  to  repair. 

F.  Kemmuj  for  the  defenchmt  in  error* 
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fijf  ike  Courts  Jewett,  J.  Was  there  a  material  Tariafnd^ 
iN3t\lree&  the  declaration  and  the  evidence^  dn  accoont  of  which 
iibe  conrt  beloTitr  «boiild  have  nonsuited  the  plaintiff  on  the  trial  ? 
in  the  second  count,  which  conlbrms  more  nearly  to  the  evi- 
dence than  the  olfhers,  the  plaintiff  claims  a  right  to  so  mucli  of 
llie  waters  of  the  stream  and  of  the  danl  as  might  rise  above  ibti 
bottom  of  the  sill  of  sard  dam. 

By  the  manifest  cottstroction  of  the  ^tition  deed  the  plaintiff 
•icquired  Che  riglit  or  property  in  tbe  surplus  6£  the  waters  of 
Ihe  stream  which  should  from  time  to  time  rise  above  the  bot- 
tom of  the  plate  then  on  the  dam^  Remaining  after  a  faU 
supply  for  ihe  opemtion  of  the  grist  mill,  clothing  works,  and 
carding  works  convened  to  8.  W.  Browto.  The  right  and 
Inroperty  exelUsivdy  in  all  the  waters  below  the  bottom  of  the 
plate,  and  in  so  much  as  should  (torn  time  to  time  rise  above 
the  bottom  of  the  plate  as  should  be  necessary  for  the  operation 
of  the  grist  mill,  clothing  works,  and  carding  works  belonged 
to  S.  W.  Brown,  whose  rights^  estate,  and  interest  the  defendant 
subsequently  acquired. 

It  is  certain  then  that  the  plaintiff  has  misstated  the  extent  of 
iiis  interest  in  (fie  water,  which  be  clahns  has  been  wrongfully 
"withheld  from  him.  The  evidence  established  the  fact,  without 
controversy,  that  the  plaintiff  neither  owned  or  possessed  such 
nn  interest  in  the  water  as  is  set  out  in  either  count  of  the  dec- 
laration. His  right  or  interest  in  the  water  was  qualified,  con- 
tingent, and  subject  to  certain  prior  rights  of  the  defendant ;  but 
a  verdict  under  the  ruling  of  the  court  below  has  been  found, 
ai)d  judgment  has  been  accordingly  rendered  for  tlie  plaintiff, 
ivhich,  while  unreversed,  establishes  the  plaintiff's  right  to  the 
.water  in  question  to  the  extent  claimed  by  his  declaration. 

It  is  a  general  rale  in  pleading,  that  whatever  facts  are  nece^ 
«ary  to  constitute  the  cause  of  action,  must  be  directly  and  dis- 
tinctly stated  in  the  declaration — and  no  party  in  any  court,  can 
properly  recover,  unless  upon  and  according  to  his  allegation^ 
-and  proofs.  The  plaintifi^  therefore,  in  this  case  should  have 
alleged  in  his  declaration,  a  riglit  to  the  surplus  water  of  the 
stream  and  pond  after  satisfying  the  prior  right,  and  should  have 
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stated  as  the  ground  of  his  complaint,  that  such  surplus  existed, 
or  would  have  existed  but  for  the  wrongful  acts  complained  of; 
and  that  he  had  been  deprived  of  the  use  of  such  surplus  water 
by  such  acts  of  the  defendant.  If  such  allegations  had  been 
made  and  proved,  the  plaintiff  might  have  been  entitled  to  a 
verdict.  The  present  declaration  is  framed  to  meet  a  different 
case  from  that  made  out  by  the  evidence.  The  gravamen  of 
the  complaint,  as  alleged  in  this  declaration,  is  not  that  there 
was  or  would  have  been  such  surplus  water  created,  but  for  the 
wrongful  acts  of  the  defendant,  the  use  of  which  he  was  entitled 
to,  and  of  which  he  had  been  deprived  by  the  acts  of  the  defen- 
dant; but  the  ground  alleged  is,  that  the  plaintiff  was  in  fact 
entitled  to  the  use  of  all  the  water  from  the  bottom  of  the  sill  of 
the  dam  flowing  in  the  stream,  of  which  he  had  been  deprived 
by  the  wrongful  acts  or  omissions  of  the  defendant.  The  mere 
using  or  diverting  by  the  defendant  of  so  much  of  the  water  in 
the  stream  and  pond,  as  would  be  sufficient  to  operate  the  de- 
fendant's works,  would  not  of  itself  give  any  right  of  action  to 
the  plaintiff.  For  in  that  quantity,  the  plaintiff  had  no  right  or 
property  upon  any  ground,  disclosed  by  the  evidence.  It  was 
owned  by  the  defendant,  who  had  a  legal  right  to  use  or  dispose 
of  it  in  such  a  way  as  he  deemed  proper.  The  plaintiff's  right 
was  subsequent  and  subject  to  the  defendant's  prior  use.  The 
plaintiff  could  only  recover  upon  proving  the  case  stated  in  his 
declaration.  (  Willia^ns  v.  Morland,  2  Barn.  ^  Cress.  910 ; 
Bigelow  V.  Battle^  15  Mass.  R.  313 ;  Sumnet  v.  Tileston^  7 
Pick.  R.  198 ;  Fentiman  v.  Smith,  4  East,  107.) 

It  is  of  the  utmost  consequence  to  the  defendant  that  the  plain 
tiff  should,  in  this  action,  be  held  strictly  to  the  rule  allowing  a 
party  to  recover,  only,  according  to  his  allegations  and  proofs, 
so  far  as  regards  the  statement  of  his  title  to  the  thing  in  dis- 
pute, as  such  title  is  directly  at  issue.  The  verdict  and  judg- 
ment being  conclusive,  would  stand  in  the  defendant's  way, 
from  interposing  upon  any  other  occasion  any  right  more  ex- 
tended than  such  as  is  stated  in  the  pleadings  and  found  by  the 
verdict.  The  recovery  operates  as  an  estoppel  against  the  de- 
fendant, his  heirs  and  assigns,  from  ever  again  setting  up  that 
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he  had  any  greater  right.  In  this  case,  if  the  judgment  is  not 
reversed,  as  far  as  I  can  see  it  will  effectually  transfer  the  de- 
fendant's valuable  property  in  the  use  of  the  water  in  question, 
to  the  plaintiff,  to  which  he  has  not  in  truth  a  particle  of  right. 
[Gardner  V,  BttckbeCji  Coweti^  120;  Plainer  v,  Best,llJohn. 
R.  530 ;  Burt  v.  Stemburgh,  4  Cowen^  559 ;  Wright  v.  But- 
ler, 6  Wend.  284 ;  Kilheffer  v  Herr,  17  Serg.  t5-  Rawle,  319.) 

But  it  is  contended,  that  in  actions  of  tort  it  is  enough  to 
prove  the  same  ground  of  action  laid  in  the  declaration,  although 
not  to  the  extent  there  stated ;  and  that  having  proved  the  same 
right  in  part,  the  plaintiff  is  entitled  to  damages  pro  tanto. 
This  is  true  in  many  actions,  such  as  trover,  trespass  de  bonis 
asporiatis,  and  the  like.  The  plaintiff  in  these  actions  may  de- 
clare for  several  articles  of  property,  and  on  proof  of  one  may 
recover  damages  for  that  one.  The  reason  given  is,  that  the 
declaration  is  certain  enough,  when  damages  only  are  to  be  re- 
covered, and  not  the  thing  itself;  and  therefore  it  is  said,  in  torts 
if  the  plaintiff  prove  any  part  of  his  case  it  is  sufficient.  (1 
Saund.  74,  b.  n.  1.)  So  when  the  right  alleged  is  merely  in- 
ducement to  the  action,  as  in  Ricketts  v.  Salwey,  (2  Bam,  ^  Aid, 
360.)  The  declaration  in  that  case  stated  that  the  plaintiff  was 
}x>ssessed  of  land  and  a  messuage,  and  that  he  ought  in  respect 
of  them  to  have  a  right  of  common.  The  proof  shewed  that 
the  plaintiff  was  possessed  of  the  land,  but  not  of  the  messuage. 
It  was  held  that  there  was  no  variance,  but  that  the  same  alle- 
gation was  proved  in  part,  which  was  sufficient.  The  same 
principle  was  recognized  in  Twiss  v.  Baldwin,  (9  Conn,  R. 
291.)  In  these  cases  the  supposed  fault  in  the  declaration  con- 
sisted in  misstating  the  ground  of  the  plaintiff's  title  to  the  sub- 
ject of  the  suit,  and  not  in  misdescribing  the  thing  claimed. 
Where,  as  in  Ricketts  v.  Salwey,  two  grounds  ore  stated,  either 
of  which  would  be  sufficient,  and  the  plaintiff  fail  to  prove  that 
he  possessed  both,  he  may  still  recover.  The  allegation  of  pos- 
session as  to  both  is  divisible,  and  the  part  not  proved  may  be 
rejected.  (1  Chittifs  PI,  372.)  It  is  a  general  rule  in  pleading 
that  no  allegation  descriptive  of  the  identity  of  that  which  is  le* 
gaily  essential  to  the  claim  or  charge,  can  ever  be  rejected,  as  it 
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'would  tend  to  mislead  the  parlies.  {Drewry  v.  Twiss^  4  Ttm^ 
Rep.  659.)  And  I  think  that  the  allegatioii,  as  <q  the  use  of  tie 
water,  which  the  plaintiff  clainoed  he  owned  atld  had  t)een  dd* 
.prived  of  by  the  wrongful  acts  of  (he  defendaal^  Wits  descriptive 
of  the  identity  of  that  which  Was  legally  e^^itikl  to  bis  claim 
in  this  suit,  and  was  necessary  to  be  proved  as  alleged. 

My  conclusion  is,  that  there  was  a  material  tiiriance  between 
the  declaration  and  proof  in  the  particulars  knentioned,  for  which 
the  plaintiff  should  have  foeeh  nonsuited. 

The  third  coiuit  states  the  iiqury  sustained  by  the  plaintiff  to 
have  resulted  from  the  neglect  of  the  defendtot  to  repair  and 
keep  in  good  and  suitable  condition  certain  porticos  of  the  dam 
across  the  stream,  and  the  flumes  attached,  by  reason  of  which 
the  plaintiff  was  deprived  of  the  waters  of  the  stream  as  theccda 
set  forth.  It  is  objected  that  this  action  for  such  neglect  will  not 
lie  \  that  the  adtion  should  have  been  upon  the  covenant  of  S. 
W*  Brown  contained  in  the  partition  deed,  which  run  1;i'ith  the 
•land.  The  rule  is  this — "When  the  action  is  maintainable  for 
the  tort  simply,  without  reference  to  any  conti'act  made  between 
the  parties,  no  objection  can  be  raised  on  the  ground  that  the 
plaintiff  should  have  declared  upon  the  contract ;  as,  for  insttoiee, 
in  actions  against  common  carriers  founded  on  the  custom  of  the 
realm  and  the  like.  But  when  the  action  is  not  inaintainable 
without  referring  to  a  contract  between  the  parties,  and  laying 
a  previous  ground  for  it  by  showing  such  contract,  then  the 
plaintiff  must  proceed  upon  the  contract,  atid  a  special  action  on 
the  case  will  not  lie."    (Makers  v.  StraUon^  7  Hilly  101.) 

Aside  of  the  effect  of  the  partition  deed,  the  dam  and  preouses 
were  owned  by  tb^  plaintiff  and  the  defendant's  graUtee,  as  teki- 
ants  in  common,  and  neither  as  against  the  other  could  have  sus- 
tained this  action ;  for  any  neglect  in  repairing.  By  this  deed 
they  partitioned  the  premises  and  dam,  and  covenanted  vrltk. 
each  other  to  keep  their  respective  portions  of  the  dam  in  rq[>a^. 
These  covenants  run  with  the  land  and  are  binding  upon  the 
covenantors  and  their  grantees  of  the  premises.  I  think  that 
this  presents  a  case  within  th6  rule  referred  to,  and  that  no  ao- 
tioQ  is  maintainable  for  the  cause  specified  in  the  third  caOD^ 
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Ocept  jxpoti  the  co'reuaais,  and  (tiat  the  party  injured  by  tin 
treglect  or  refusal  of  the  other  to  t&paki  muctt  t^esoit  to  the  actioi^ 
t)f  coTienaiift  for  recbfe^ 

Judgment  reveised. 


Williams  vs.  Healet. 

By  articles  of  agreement  A.  covenanted  to  sell  a  lot  oT  lan^  to  6.  «t  a  <eertiiQ 
price  per  acre,  oad  to  have  (he  sattie  sixn^syed  by  an  individual  hanied,  anil  on  a 
ocitain  daj  to  exhibit  to  B.  a  oeitifioale  of  clear  omncnmbered  title  to  tbe  pretniaeay 
and  to  execute  a  conveyance  ;  and  B.  was  at  tbe  same  time  to  give  his  bond  for 
tbe  parchase  money,  payable  at  a  faturo  time,  and  a  mortgrage  covering  tbe  prem- 
ises purchased,  and  other  lands  owned  by  B.  of  which  he  was  to  exhibit  a 
like  certificate  of  title :  in  eovenalit  by  B.  for  the  Don-perforMance  of  A.,  held  that 
the  covenants  were  dependant,  and  that  tbe  plaintiff  in  declaring  most  aver  a  t«B- 
der  of  performance  on  his  part. 

Held  also,  that  inasmuch  as  B.  could  piocure  and  exhibit  a  certificate  of  title  to  the 
lands  owned  by  him  which  were  to  be  included  in  the  mortgage,  wlthodt  waiting 
for  any  thing  to  be  done  by  A.,  he  must  aver  that  he  had  done  io. 

And  where  there  waa  a  provision  in  tbe  ooottact,  that  any  disagreement  as  to  its 
oonstruction,  and  also  the  sufficiency  of  tbe  oertificates  of  title,  sboald  be  snbmit- 
ted  to  and  determined  by  two  persons  named,  held  that  such  provision  need  not  be 
noticed  in  the  declaration. 

DEMtTRRER  to  declaration.  The  plaintiff  declared  in  ccfv^ 
tiant  upon  a  contract  for  the  sale  df  lands  and  personal  property, 
fhe  plaintiff  being  the  vendee.  The  contmct  \^ae  dated  Febru- 
ary 22d,  1841.  By  its  terms  the  defendant  covenanted  to  exe- 
cute to  the  plaintiff  a  good  and  sufficient  deed,  with  full  covenants, 
of  certain  premises  in  the  Onondaga  reservation,  described  by 
metes  and  bounds,  containing  *^  about  two  hundred  acres  as  it  is 
supposed  f  and  also  to  convey  to  the  plaintiff  thirty  sheep,  and 
the  plaintiff's -hay  on  the  premises.  The  defendant  waa  to 
cause  the  premises  to  be  surveyed  by  George  Geddes,  and  was 
to  execute  and  deliver  the  deed  to  the  plaintiff,  at  the  Syracuse 
House  on  the  second  Monday  of  April  then  next,  and  to  pro- 
cure and  exhibit  at  that  time  a  certificate  of  a  clear  Unincumbw- 
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ed  title  to  the  premises,  provided  the  plaintiff  "  complied  witt 
the  following  conditions,"  which  he  covenanted  to  -do.  The 
conditions  were  that  he  should  pay  the  defendant  fifty  dollars 
an  acre  for  the  land,  except  ten  acres'  of  it,  in  instalments  of  one 
thousand  dollars  each,  the  first  instalment  to  be  paid  in  one 
year  from  the  first  day  of  May  then  next,  and  annually  thereaf- 
ter, until  the  whole  should  be  paid.  With  the  first  instalment, 
interest  was  to  be  paid  on  the  uncleared  land,  and  with  tlie 
other  payments,  interest  was  to  be  paid  on  the  whole  principal 
remaining  unpaid.  To  secure  these  payments,  the  plaintiff  was 
to  execute  his  bond  and  a  mortgage  of  the  land  purchased,  and 
also  of  about  seventy-one  acres  of  land  owned  by  him  in  Pompey, 
which  mortgage  was  to  contain  some  special  covenants  not  ma- 
terial to  be  stated :  and  he  was  to  procure,  and  on  the  said 
second  Monday  of*  April,  to  exhibit  to  the  defendant  a  certifi- 
cate of  an  unincumbered  title  to  the  land  in  Pompey.  For  the 
performance  of  the  agreement  the  parties  respectively  bound 
themselves  in  one  thousand  dollars  as  liquidated  damages. 
The  concluding  sentence  of  the  agreement  was  as  follows :  "  Any 
disagreement  in  the  construction  of  this  agreement  is  to  be  sub- 
mitted to  D.  Gott  and  B.  Davis  Noxon,  and  the  sufiSciency  of 
said  certificates  of  title  and  the  proper  form  of  said  conveyances 
is  also  to  be  determined  by  said  Gott  and  Noxon."  The  plain- 
tiff averred  that  he  was  ready  and  willing  on  the  day  mention- 
ed to  perform  the  agreement  on  his  part,  and  then  and  there 
offered  to  do  so  according  to  the  tenor  and  effect  of  the  agree- 
ment. Breach ;  general  non-performance  by  the  defendant,  and 
particularly  that  he  did  not  at  the  time  and  place  mentioned  in 
the  agreement,  nor  would  cause  the  premises  to  be  surveyed  by 
George  Geddes,  and  did  not  nor  would  on  said  second  Mod- 
day  of  April  execute  and  deliver  the  deed,  nor  exhibit  to  the 
plaintiff  a  certificate  of  his  title  to  the  premises.  The  second 
county  aflcr  setting  out  the  contract,  averred  that  on  the  day  men- 
tioned, at  the  Syracuse  House,  the  plaintiff  was  ready  and  willing 
and  desired  to  perform  on  his  part  and  offered  the  defendatii  to 
do  so,  but  was  prevented  from  performing  by  the  failure  of  the 
defendant  to  execute  the  deed  and  to  furnish  a  survey  of  the 
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premises,  made  by  Geddes,  by  reason  of  which  the  plaintiff  was 
unable  to  prepare  and  execute  the  mortgage.  Breach,  that  the 
defendant  did  not  nor  would  cause  the  premises  to  be  surveyed 
by  Geddes,  nor  on  the  day  mentioned  in  the  agreement  execute 
the  deed,  nor  exhibit  the  certificate  of  title.  The  amount  speci- 
fied as  liquidated  damages  was  claimed  in  each  count.  The 
clause  providing  for  the  submission  of  certain  matters  to  the  two 
gentlemen  named  was  not  set  out  or  noticed  in  the  declara- 
tion. The  defendant  craved  oyer,  and  the  contract  was  set  out. 
Special  demurrer  and  joinder. 

B,  D.  Noxon,  for  the  defendant.    1.  In  the  case  of  mutual 
and  dependent  covenants,  of  which  this  contract  is  an  example, 
the  plaintiff  must  aver  performance  on  his  part,  or  an  offer  to 
perform.    (20  John.  130 ;  5  id.  179 ;  7  id.  330 ;  8  id.  615 ; 
9  id.  629 ;  11  id.  67.)    2.   And  the  rule  is  particularly  strict 
where  a  penalty  or  a  sum  agreed  upon  as  liquidated  damages  is 
sought  to  be  recovered.    (11  Wend.  67.)    3.  A  general  aver- 
ment of  an  offer  to  perform  is  not  enough,  but  the  plaintiff  must 
shew  precisely  what  he  has  offered  to  do.    (24  Weiid.  153,  and 
the  cases  there  cited,)    4.  Both  counts  are  bad  according  to  the 
foregoing  rules.     The  plaintiff  was  to  exhibit  a  certificate  of  his 
title  to  the  additional  lands  to  be  mortgaged  before  the  defen- 
dant was  called  upon  to  do  any  thing.    It  is  not  averred  that 
he  offered  to  do  this.     5.  The  concluding  clause  of  the  contract 
is  not  referred  to  in  either  count.     It  was  a  necessary  qualifica- 
tion of  the  covenants  and  should  have  been  set  out  as  a  part  of 
the  agreement.    (14  John.  400.) 

M,  T.  Reynolds^  for  the  plaintiff.  1.  The  plaintiff's  cove» 
nants  were  not  conditions  precedent.  The  acts  to  be  performed 
by  the  defendant  must  necessarily  precede  those  to  be  done  by 
the  plaintiff.  (2  John.  148;  1  East,  203;  15  John.  149;  7  T. 
R.  125 ;  2B.6rP'  457 ;  21  Wend.  637 ;  5  Hill,  107.)  2.  But 
if  this  were  otherwise,  the  second  count  alleges  a  sufficient  ex- 
cuse for  the  plaintiff's  non-performance.  (16  Ma3S.  161 ;  1 
CaineSj  45.)    The  demurrer  being  to  the  whole  declaration,  the 
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|iain t iff  muat  have  judgment  if  there  is  one  good  count.  3«  Tht^ 
concluding  clause  of  the  contract  was  not  material  to  the  statih 
ment  of  the  plaintiff's  case.  If  avaitabie  to  the  defendant  it  was 
lor  him  to  set  it  up^  (1  Saund.  233,  n^e  2 ;  2  id.  366,  neief  l; 
1  r.  A  638, 64a) 

By  the  Couriy  Jewett,  J.  It  is  well  settled  that  where  tbe 
coTenants  between  the  parties  are  nsutual  and  both  parties  aro 
to  perform  at  the  sanie  time^  the  covenants  operate  as  mutual, 
conditions,  and  neither  party  can  maintain  an  action^  uaytii  h^ 
has  performed  or  tendered  a  performance  of  his  part  of  the  agree- 
ment, Out  when  il  appeiEirs  from  the  terms  of  the  agreement,  or 
the  natttse  of  the  case,  that  the  things  to  be  done  were  not  ith 
tended  to  be  concurrent  acte,  but  the  perfornianee  of  one  party 
was  to  preeede  that,  of  the  other,  then  he  who  has  to  do  the  first 
act  may  be  sued,  although  nothing  has  been  done  or  c^red  to 
be  done  by  ttie  other  party.    {Morris  v.  SlUerj  1  J9sHio,  69.) 

It  is  obvious  from  the  reading  of  this  agreement,  tliat  the 
covenants  were  dependent  and  to  be  performed  at  the  same  time. 
The  defendant  was  to  cause  the  premises  which  he  contracted 
to  sell,  to  be  surveyed  by  a  person  named,  and  to  procure  and 
exhibit  a  certificate  of  a  clear  unincumbered  title  to  the  same^ 
and  to  execute  to  the  plaintiff  a  good  and  sufficient  deed  foi  the 
conveyance  of  the  jN^emises,  with  full  covenanis ;  and  was  also  ta 
convey  to  the  plaintiff  the  personal  prc^rty  referred  to,  on  a 
day  and  at  a  place  specified  in  the  contract  The  plaintiff  on 
his  pert,  at  die  same  time  and  place,  was  to  procure  and  exhibit 
to  the  defendant  a  certificate  of  an  unincumbered  title  to  his 
land  in  Pompey,  and  to  secure  the  payment  of  the  purchase 
pnee  of  the  pcemises  he  was  purchasing  by  executing  his  b(H)d 
to  the  deiiendant  for  snch  purchase  money,  together  with  hia 
UKortgage  upon  the  premises  purchased,  covering  also  his  owa 
land  in  Pbmpey. 

Where  the  conaideratioa  o|  the  defendant's  contract  is^  execu^ 
toxy  or  his  performance  is  to>  dq)«nd  on  some  act  to  be  done  w 
f(krborne  by  the  plaintiff,,  or  qq  some  oth^  even^  the  plaintifl^ 
must  aver  the  fuU&lment  of  suek^  condition  precedent-^wbetbor 
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it  is  in  theadirmatiiiie  or  negative,  or  to  be  performed  or  observed 
by  him  op  by  the  defendant,  or  by  any  other  person,  or  must. 
dkovr  some  excuse  for  the  non-performanee.  (1  Chitty^B  Pt.  ed. 
1812;  309;  Dakin  r.  Williams,  11  Wend.  68;  Com.  Dig^. 
Pleader,  C.  69 ;  Thomas  r.  Van  Ness^  4  Wend.  583 ;  Wright 
tK  7%tMe,  4  Day,  313.)  But  when  the  agreement  between  the^ 
parties  contains  reciprocal  covenants  constituting  mutual  con- 
ditions, to  be  performed  at  the  same  time,  it  has  been  o(ten  said 
to  be  sufficient  for  the  plaintiff  to  aver  a  readiness  to  perform  hia 
part  of  the  contract  and  a  neglect  or  refusal  of  the  defendant  to 
perform  his  part.  (1  Chiity'a  PI  309;  1  Sound.  320,  note  A] 
2  Saund.  962,  note  3;  Miller  v.  J)rake,  1  Caines^  45 ;  Rawson 
V.  Johnson,  1  East,  203 ;  Topping  v.  Root,  5  Cowen,  404 ;  Pot'- 
ter  V.  Rose,  12  John.  Rep.  209 ;  West  v.  Emmons,  5  id.  179.) 
It  is  now  settled,  however,  that  a  mere  readiness  to  perform  in 
such  case  is  not  sufficient,  but  the  plaintiff  must  aver  a  tender 
of  performance  on  his  part.  {Johnson  v.  Wygant,  11  Wer^.  48; 
Parker  v.  Parmele,  2X^J^hn.  Rep*  130.) 

If  the  vendor  sues  for  the  consideration  money,  he  must  aver 
a  tender  of  .such  deed,  as  by  the  terms  of  the  contract  he  waa  to- 
give.     If  the  action  is  by  the  vendee  against  the  vendor,  for  not 
conveying,  the  plaintiff  must  aver  a  tender  of  ihe  coasideration 
money  before  suit  brought.    In  this  case  the  plaintiff  among 
other  things  covenanted  to  procure  and  exhibit  to  the  defendanty 
at  th&  time  and  place  mentioned,  a  certiiScate  of  an  unincumber* 
ed  title  to  the  premises  he  owned  in  Pompey.    He  clearly  had 
the  power  to  perform  that,  without  any  act  being  previously  ne- 
cessary to  be  done  by  the  defendant  to  enable  him  to  do  it. 
And  there  is  good  reason  that  it  should  precede  the  making  of 
the  conveyance  by  the  defendant.     And  having  the  power  to 
do  that^  without  any  act  being  previously  done  by  the  defendant^ 
it  was  necessary  in  order  to  put  the  defendant  in  default  to  aver 
perfornfHince  in  that  respect.    The  plaintiff,  it  is  true,  could  not 
have  executed  a  bond  and  mortgage,  until  the  defendant  pro> 
oared  the  jNremises  to  be  surveyed ;  for  until  then,  the  quantity 
of  leaaA  purchased,  and  consequently  the  amount  to  be  secure^ 
eo«dd  BOt  be  known  to  either  party. 
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The  averment  in  the  declaration  should  have  been  that  the 
plaintiff  had  procured  and  exhibited  to  the  defendant  the  certifi* 
cate  referred  to,  and  that  he  was  ready  and  willing,  and  had  oflered 
to  execute  the  bond  and  mortgage,  upon  the  defendant's  executing 
a  deed  for  the  premises  purchased  and  conveying  the  personal 
property.  It  follows  that  the  first  count  is  bad  for  want  of  such 
an  averment  as  has  been  mentioned. 

The  second  count  assumes  that  the  performance  of  the  plain- 
tiff's covenants  was  a  condition  precedent  to  the  performance 
by  the  defendant  of  the  things  to  be  done  by  him.  It  does  not 
allege  performance  by  the  plaintiff,  but  sets  up  that  performance 
was  excused  by  the  delinquency  of  the  defendant.  In  averring 
an  excuse  of  performance  by  the  plaintiff,  the  rule  requires  him 
to  state  his  readiness  to  perform  the  act,  and  the  particular  cir- 
cumstances which  constitute  such  excuse.  He  must  in  general 
show  that  the  defendant  either  prevented  the  performance,  or  ren- 
dered it  unnecessary  to  do  the  prior  act,  by  his  neglect,  or  by  his 
discharging  the  plaintiff  from  performance.  Assuming  as  this 
count  does,  that  the  plaintiff's  performance  was  a  precedent 
condition  to  the  defendant's  obligation  to  perform,  I  am  inclined 
to  the  opinion  that  the  count  is  bad,  for  not  showing  that  the 
plaintiff  procured  and  exhibited  to  the  defendant  a  certificate 
of  an  unincumbered  title  to  his  premises  in  Pompey.  The  ex- 
cuse given  for  not  executing  a  bond  and  mortgage  is  well 
enough.  The  averment  shows  that  the  plaintiff  was  ready  and 
willing  to  execute,  but  that  he  was  prevented  by  reason  that 
the  defendant  failed  to  furnish  a  survey  of  the  premises  as  he 
bad  covenanted  to  do:  but  his  failure  in  that  did  not  preclude 
the  plaintiff  from  furnishing  the  certificate.  He  should  have 
averred  that  he  did  procure  and  exhibit  it  to  the  defendant  and 
was  ready  and  willing  to  execute  the  bond  and  mortgage,  show- 
ing thereby  a  performance  of  every  thing  which  it  was  in  his 
power  to  perform  and  an  excuse  for  the  non-performance  of  the 
residue. 

I  do  not  think  it  was  essential  for  the  plaintiff  to  take  notice 
of  the  clause  of  the  agreement  providing  for  the  reference  of  cer- 
tain matters  to  the  decision  of  Messrs.  Gott  and  Noxon.    A  par* 
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ty  declaring  on  an  agreement  need  only  state  so  much  of  it  as 
constitutes  the  engagement  the  breach  of  which  is  relied  on. 
If  however  the  defendant's  covenants  are  qualified,  or  the  plain- 
tiflPs  covenants  are  enlarged  by  the  further  provision,  it  must  be 
stated.  {Henry  v.  Cleland,  14  John.  400 ;  1  Chiiiy's  PL  302 ; 
Clarke  v.  Grray,  6  East,  664 ;  Sandford  v.  Halsey,  2  Denio,  253.) 
Such  is  not  the  case  here.  It  is  said  that  the  respective  certifi- 
cates of  title  were  to  be  submitted  to  the  gentlemen  named  be- 
fore they  became  perfect.  It  seems  plain  to  me  that  ^uch 
reference  and  approval  was  contemplated  only  in  case  the  par- 
ties disagreed.  Until  then  there  was  no  necessity  of  resorting 
to  the  agency  of  these  referees,  and  such  an  exigency  had  not 
arisen  when  this  suit  was  brought. 

The  declaration  is  however  defective  for  the  reasons  before 
mentioned.  The  defendant  is  therefore  entitled  to  judgment 
with  the  usufil  leave  to  amend. 

Judgment  for  the  defendant 
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The  fainng  of  a  person  of  full  age,  for  wages,  by  the  year,  creates  the  relation  of 
master  and  servant  between  the  parties,  and  will  enable  the  employer  to  maintain 
casef  against  one  who  imprisons  the  person  employed,  for  the  loss  of  his  service. 

The  ofiioers  of  a  bank  cannot  justify  the  imprisonment  of  a  person,  on  the  ground 
that  he  remained  in  their  office  after  the  usual  time  for  shutting  the  same,  and  was 
detained  by  their  locking  the  outer  door,  though  he  knew  the  hour  at  which  the 
bank  was  usually  closed. 

CaROR  to  the  Onondaga  C.  P.  Woodward  sued  Washburn 
before  a  justice  of  the  peace  and  declared  in  case,  '<  for  the  loss 
of  service  of  one  Welcome  W.  Smith,  his  hired  man,  occasioned 
by  the  said  defendant  detaining  him  in  the  Bank  of  Syracuse." 
The  defendant  pleaded  the  general  issue,  and  gave  notice  of  a 
special  defence.  On  the  trial  before  the  justice  it  was  shown 
that  the  plaintiff  was  a  merchant  at  Syracuse,  and  that  W.  W. 
Smith  was  one  of  his  clerks ;  he  was  of  full  age,  and  was  hired 
Tor-.  HI.*  47 
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to  the  plaintiff  at  $300  a  year.  On  the  20th  day  of  December^ 
1845,  Smith  went  to  the  Bank  of  Syracuse  a  few  minutes  befoie 
4  o'clock  P.  M.  for  the  purpose  of  presenting  some  of  the  notes 
of  the  bank  for  redemption.  The  defendant  was  in  attendance 
as  the  teller,  and  on  the  notes  being  presented  to  him,  he  counted 
out  the  money  and  handed  it  to  Smith.  While  the  latter  was 
counting  it,  the  clock  struck  four,  upon  which  the  defendant 
locked  the  street  door  on  the  inside  and  put  the  key  in  his  pocket 
When  Smith  had  finished  counting  he  requited  to  be  let  out^ 
to  which  the  defendant  answered  that  the  door  would  be  un* 
locked  when  they  went  to  tea,  and  that  it  might  by  chance  be 
opened  before,  and  requested  him  to  sit  down.  About  half  an 
hour  afterwards,  the  door  was  opened  to  let  in  the  notary,  who 
came  on  business,  and  then  Smith  passed  out.'  It  was  admitted 
that  the  bank  was  usually  closed  at  four  o'clock,  and  that  the 
defendant  was  in  the  habit  of  coming  to  the  bank  with  notes  for 
redemption,  and  was  acquainted  with  this  custom.  The  justice 
rendered  judgment  for  the  plaintiff  for  six  cents  damages  and  the 
costs,  which  judgment  the  common  pleas  reversed  on  certiorari. 

Forbes  ^  Sheldon^  for  the  plaintiff  in  error,  argued  that  the 
action  was  maintainable  although  the  relation  of  master  and  ap- 
prentice did  not  exist  between  the  plaintiff  and  Smith,  and 
although  the  latter  might  himself  maintain  an  action  for  this 
imprisonment.  A  hired  servant,  they  said,  was  within  the  rule 
equally  with  a  child  or  an  apprentice.  They  referred  to  Bart 
V.  Aldridge,  {Cowp.  54 ;)  3  Bl.  Com.  141 ;  2  Kenfs  Com.  ed. 
1844,  p.  260. 

Sedgwick  ^  Outvmier^  for  the  defendant  in  error.  1.  The 
principle  allowing  a  recovery  for  the  loss  of  service  of  a  servant, 
occasioned  by  a  battery  or  an  imprisonment,  has  no  apfdicatioa 
to  a  case  like  the  present,  where  the  servant  was  hired  for  wages 
and  would  himself  lose  the  time  during  which  he  was  kept 
from  performing  the  service,  and  could  himself  recover  ibr  the 
injury.  The  acticm  is  sustainable  only  where  the  plaintiff  stauda 
10  loeo  parenHs  to  the  servant    The  action  for  enticing  a 
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▼ant  from  his  master's  service  stands  on  difierent  principles,  fbt 
there  the  party  enticed  has  no  action  for  the  wrong  done. 
{Reeve's  Dom.  Rel  376, 7 ;  1  Cohen's  Tr,  361, 2d  ed.)  2.  The 
circnmstances  famish  a  defence  to  the  action,  if  otherwise  sus- 
tainable. 

By  the  Couriy  Jewett,  J.  The  evidence  established  a  tem- 
porary loss  of  service  of  Smith  by  the  plaintiff,  in  consequence 
of  the  act  of  the  defendant.  Assuming  that  the  act  viras  tortious, 
does  the  law  afford  the  plaintiff  a  remedy  against  the  wrongdoer  ^ 
It  is  a  principle  of  the  common  law,  that  where  a  person  sustains 
a  loss  or  damage,  bxJha^Jterong  of  another,  he  may  have  an 
action  jipQiLltifi^case  to  be  remunerated  in  damages.  (1  Com. 
Dig.  168,  tit.  Action  upon  the  Case,  A.)  It  is  also  a  general 
principle  that  an  action  lies  for  an  injury  done  to  his  slave,  ser- 
vant, apprentice  or  minor  child,  in  favor  of  the  party  who  stands 
in  place  of  a  parent,  by  reason  of  which  he  has  sustained  a  loss 
of  service  or  been  put  to  expense  in  nursing  or  providing  medi- 
cal aid.  But  for  the  direct  personal  injury  the  party  upon  whom 
it  is  indicted  is  alone  entitled  to  the  action,  and  to  the  damages 
when  recovered.  The  master's  or  parent's  right  of  recovery 
rests  upon  the  ground  that  he  has  been  deprived  of  some  ser- 
vice to  which  he  was  entitled,  or  has  been  put  to  expense. 

It  is  supposed,  by  the  counsel  for  the  defendant  below,  that  the 
law  affords  no  remedy  to  the  master  for  loss  of  sei-vice  of  his  ser- 
vant, when  the  relation  between  them  is  such  that  the  servant  is 
answerable  to  the  master  for  the  time  lost ;  as  when  a  hired  ser- 
vant has  been  beaten  and  thereby  disabled ;  as  in  such  case  the 
servant  bears  the  loss  and  is  not  entitled  to  compensation  during 
the  time  he  was  so  disabled.  Th is  distinction  is  recognized  by  the 
late  Judge  Reeve.  {TVeatise^  p.  376.)  He  says,  "If  a  servant 
be  beaten  by  a  stranger,  so  that  any  loss  of  service  is  incurred 
by  the  master,  the  master  is  entitled  to  his  action  of  trespass,  and 
with  a  per  quod.  He  is  not  to  recover  for  the  battery  itself;  the 
damages  for  this  belong  to  the  servant ;  but  for  the  damages  to 
nimself,  occasioned  by  this  battery,  in  the  loss  of  service.  This 
dfoctrine  obtains  only  in  those  cases  where  the  loss  of  servicd 
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must  fall  on  him ;  as  in  the  case  of  slaves,  apprentices,  and  his 
children,  and  all  others  to^'hom  he  stands  in  loco  parentis, 
but  not  for  a  disappointment  in  his  business,  as  when  his  hired 
servant  has  been  beaten  ;  for  in  this  case  the  servant  bears  the 
loss,  and  is  not  entitled  to  wages  during  the  time  that  he  is  dis- 
abled by  a  battery.    Anotherground  of  recovery  in  such  case  is 
the  expense  occasioned  the  master  by  the  battery,  whenever  this 
expense  falls  upon  him;  as  in  the  case  of  slaves,  apprentices, 
children,  &c.  he  is  entitled  to  recover  for  it.    But  in  the  case  of  an 
hired  servant,  the  servant  must  ultimately  be  at  all  the  expense 
himself;  and  such  expense  will  be  a  part  of  the  damages  which 
belong  to  him.    If  the  beating  be  such  as  occasions  no  loss  of  ser- 
vice, the  master  is  not  entitled  to  recover  any  thing."  I  am  not  sat- 
isfied that  this  distinction  is  either  sound  in  principle  or  sustained 
by  authority.    I  do  not  find  it  stated  by  any  other  writer,  or  in 
any  adjudged  case.    It  is  not  and  cannot  be  denied,  that  the 
relation  of  master  and  servant,  for  some  purposes,  exists  between 
the  person  who  hires  another  by  the  day,  or  month,  and  the 
one  thus  employed.    There  are  two  species  of  injuries  incident 
to  the  rights  arising  from  the  relation  between  master  and 
servant,  as  defined  by  Blackstone.    (3  Bl.  Com.  142.)    "  The 
one  is,  the  retaining  a  man's  hired  servant  before  his  time  is  ex- 
pired ;  the  other  is  beating  or  confining  him  in  such  a  manner 
that  he  is  not  able  to  perform  his  work.    As  to  the  first,  the  re- 
{     taining  another  person's  servant  during  the  time  he  has  agreed  to 
!     serve  his  present  master ;  this,  as  it  is  an  ungentlemanlike,  so  it 
is  also  an  illegal  act.    For  every  master  has,  by  his  contract,  pur- 
chased for  a  valuable  consideration  the  services  of  his  domestics 
for  a  limited  time.    The  inveigling  or  hiring  his  servant,  which 
induces  a  breach  of  this  contract,  is  therefore  an  injury  to  the 
master ;  and  for  that  injury  the  law  has  given  him  a  remedy  by 
special  action  on  the  case ;  and  he  may  also  have  an  action 
against  the  servant  for  the  non-performance  of  his  agreement 
But  if  the  new  master  was  not  apprised  of  the  former  contract,  no 
action  lies  against  him,  unless  he  refuses  to  restore  the  servant 
upon  demand.    The  other  point  of  injury  is  that  of  beating, 
confining  or  disabling  a  man's  servant,  which  depends  upon  the 
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•ame  principle  as  the  last,  to  wit,  the  property  which  the  master 
has  by  his  contract  acquired  in  the  labor  of  the  servant.  ^In  this 
case,  besides  the  remedy  of  an  action  of  battery  or  imprisonment, 
which  the  servant  himself  as  an  individual  may  have  against 
the  aggressor,  the  master  also,  as  a  recompense  for  his  im- 
mediate loss,  may  maintain  an  action  of  trespass  vi  et  armis  ; 
in  which  he  must  allege  and  prove  the  special  damage  he  has 
sustained  by  the  beating  of  bis  servant,  per  quod  serviium 
amisitP  Hart  v.  Aldridge,  {Cowp.  54,)  was  an  action  of  tres- 
pass on  the  case  for  enticing  away  several  of  the  plaintiff's  ser- 
vants who  used  to  work  for  him  in  the  capacity  of  journeymen 
shoemakers.  It  was  found  by  the  jury,  that  two  of  the  persons 
enticed  were  employed  by  the  plaintiff  as  journeymen  shoema- 
kers, but  for  no  determinate  time,  and  only  by  the  piece ;  and 
that  they  had,  at  the  time  of  the  trespass  laid,  each  of  them  a 
pair  of  shoes  unfinished ;  that  the  defendant  persuaded  them  to 
enter  into  his  service  and  to  leave  these  shoes  unfinished,  which 
they  accordingly  did.  The  question  came  before  the  court  on 
8.  case  reserved.  The  counsel  for  the  plaintiff  stated  that  the 
only  point  for  the  opinion  of  the  court  was,  "  whether  a  jour- 
neyman was  such  a  servant  as  the  law  takes  notice  of."  On  the 
other  hand,  counsel  for  the  defendant  insisted  that  the  jury  hav- 
ing found  that  th^re  was  no  hiring  for  any  determinate  time, 
but  only  by  the  piece,  they  could  not  be  the  plaintiff's  servants; 
for  the  term  "journeyman"  did  not  import  that  they  belonged  to 
any  particular  master.  Lord  Mansfield  said,  "The  question  is, 
whether  saying  that  such  a  one  is  a  man's  journeyman,  is  as 
much  as  to  say  that  he  is  such  a  man's  servant ;  that  is,  whether 
the  jury  by  finding  him  to  be  the  plaintiff's  journeyman,  do  not 
ex  vi  termini  find  him  to  be  his  servant  ?  A  journeyman  is  a  ser- 
vant by  the  day ;  and  it  makes  no  difference  whether  the  work  is 
done  by  the  day  or  by  the  piece."  It  was  held  by  all  the  judges 
in  that  case,  that  the  journeyman  shoemaker  employed  by  the 
plaintiff  by  the  piece  stood  in  the  relation  of  servant  to  the  plain- 
tiff, by  whom  he  was  to  be  benefitted ;  and  that  it  was  clear 
that  the  action  would  well  lie.  In  Hall  v.  Hollander,  (4  Barn. 
4*  Cress.  660,)  Abbott,  C.  J.  said,  "  It  is  a  principle  of  the  com- 
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mon  law  that  a  master  may  maintain  an  action  fbr  a  loss  otwsf* 
vice,  sustained  by  the  tortious  act  of  anotbefi  whether  the 
servant  be  a  child  or  not."  *       * 

It  is  enough  that  the  relation  of  master  and  servant  exists  be- 
tween the  plaintiff  and  the  person  who  is  disabled  or  prevented 
from  performing  the  service  he  has  contracted  to  perform,  by  the 
tortious  act  of  the  defendant.  It  is  not  necessary,  to  sustain 
such  action,  to  show  that  the  person  whose  service  has  been 
lost  by  the  plaintiff  was  either  his  apprentice  or  ehild.  The 
reason  and  foundation  upon  which  this  doctrine  is  built  seem 
to  be,  the  property  that  every  man  has  in  the  service  of  those 
whon)  he  has  employed,  acquired  by  the  contract  of  hiring,  and 
purchased  by  giving  them  wages. 

The  point  of  the  argument  of  the  counsel  for  the  defendant 
on  this  part  of  the  case^  is,  that  the  relation  of  master  and 
servant  cannot  exist,  q%t9ad  this  action,  except  between  ap- 
prentice and  master,  parent  and  child,  or  unless  the  plaintiff 
stands  in  the  placo  of  a  parent  to  the  one  from  whom  service 
is  due.    It  seems  to.  be  conceded,  when  that  relation  exists,  and 
the  master  has  sustained  loss  of  service  by  his  servant  being 
disabled  by  the  tortious  acts  of  the  defendant,  that  the  action 
lies.    Chancellor  Kent,  in  considering  the  relation  of  master 
and  servant,  subdivides  the  several  kinds  of  persons  who  come 
within  the  description  of  servants,  into — ^first,  slaves ;  secotod, 
hired  servants  ;  and  third,  apprentices.    In  regard  to  the  second 
description,  the  learned  commentator  says,  '^The  relation  of 
master  and  servant  rests  altogether  upon  contract.    The  one  is 
bound  to  render  the  service,  and  the  other  to  pay  the  stipulated 
consideration.''    And  again  ;  ^<  In  England,  there  seems  to  be  a 
distinction  between  menial  and  some  other  servants,  but  I  know 
of  no  legal  distinction  between  menial  or  domestic  and  other 
hired  servants.'*    (2  KerWs  Comm,  4th  ed.  p.  258  et  seq.) 

But  it  is  argued,  secondly,  that  this  action  cannot  be  supported 
because  the  defendant  shut  the  door  of  the  bank  at  the  usual 
time  and  in  the  usual  manner,  and  that  if  Smith  was  detained  it 
was  his  own  fault.  The  facts  do  not  make  such  impression 
upon  my  mind.    In  a  moral  point  of  view,  the  facta  plaialT 
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show  that  the  conduct  of  the  defendant  on  this  occasion  was 
highly  reprehensible,  admitting  of  no  just  ground  of  palliation ; 
clearly  indicating,  that  although  the  defendant  may  be  generally 
conrteous  and  correct  in  his  intercourse  with  those  with  whom 
he  is  brought  in  contact  in  his  employment,  there  must  have 
existed  other  matters  between  the  parties,  not  disclosed  by  the 
case,  which  prompted  him  to  inflict  such  vexation  and  insult  as 
it  appears  by  the  evidence  he  did.  Smith  was  sent  there  by  the 
plaintiff  on  a  legitimate  errand,  at  a  proper  time,  and  had  a  legal 
right  to  remain  a  reasonable  time  to  transact  the  business,  and 
was  entitled  to  depart  unmolested  so  soon  as  it  was  completed. 
Although  the  usual  hour  for  closing  the  bank  intervened,  the 
means  taken  to  detain  him  longer  were  unjustifiable.  The 
judgment  of  the  justice  is  sustained  by  sound  principles  of  law ; 
and  consequently  the  judgment  of  the  common  pleas  should  be 
n^versed,  and  that  of  the  justice  affirmed. 

Judgment  reversed. 


Whitmarsh  and  others  vs.  Hall. 

In  an  action  bj  an  infant  to  recover  for  work  and  labor,  it  is  neither  a  defence  not 
a  ground  for  redncing  the  amount  of  the  recoverj,  that  the  work  was  dooe  under 
a  contract  by  the  infant  to  labor  for  the  defendant  for  a  fixed  period  of  time,  which 
he  violated  hj  leaving  the  defendant's  employ,  without  cause,  before  the  term  had 
expired. 

Error  to  the  Onondaga  common  pleas.  Hall,  an  infant,  by 
his  next  friend,  sued  L.  &.  J.  Whitmarsh  for  work  and  labor. 
It  was  proved  that  the  plaintiff  had  worked  for  the  defendants 
half  a  month  under  a  contract  to  labor  for  them  for  a  certain 
longer  period  of  time,  and  had  left  without  cause.  After  the 
plaintiff  had  proved  the  value  of  the  labor,  the  defendants  pro^ 
posed  to  ask  a  witness  what  the  plaintiff's  services  were  worth, 
taking  into  consideration  the  damages  they  had  sustained  in 
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consequence  of  his  not  fulfilling  his  agreement.  The  justice 
refused  to  receive  this  evidence,  on  the  ground  that  the  plaintiff 
was  not,  on  account  of  his  infancy,  bound  by  his  contract;  and 
gave  judgment  for  the  plaintifl^  which  the  common  pleas  affiroH 
ed  on  certiorari, 

R.  H.  Duell,  for  the  plaintiffs  in  error. 

D.  Gottj  for  the  defendant  in  error. 

By  the  Courts  Jewett,  J.  The  evidence  offered  by  the  de- 
fendants,  to  show  the  value  of  the  p^nintiff's  services,  taking  into 
consideration  such  damages  as  they  had  sustained  in  conse- 
quence of  his  putting  an  end  to  the  contract  by  voluntarily 
refusing  to  fulfil  it  on  his  part,  was  properly  rejected  by  the 
iuslice.  This  contract  was  voidable  by  the  plaintiff  by  reason 
of  his  infancy,  according  to  the  general  rule  of  law,  that  the 
contracts  of  infants,  with  certain  exceptions  which  do  not  em- 
brace this  case,  may  bo  avoided  by  them  either  before  or  after 
they  arrive  at  full  age.  (2  Rentes  Com.  237,  6th  ed.)  There 
is  no  case  where  it  has  been  held  that  an  executory  contract,  by 
an  infant,  not  being  for  necessaries,  is  obligatory  upon  him. 
The  plaintiff  here  has  put  an  end  to,  and  avoided  his  contract 
with  the  defendants,  by  voluntarily  leaving  their  service  and 
bringing  this  suit  to  recover  the  value  of  his  services. 

It  is  insisted  on  the  part  of  the  defendants  that  the  justice 
erred  in  rejecting  the  evidence  offered  by  them  on  the  ground 
that,  although  the  plaintiff  was  an  infant  and  had  a  right  to 
avoid  ihis  contract  and  recover  the  value  of  his  services,  yet  that 
the  defendants  were  entitled,  if  they  had  sustained  an  injury  by 
such  avoidance,  to  have  a  proper  allowance  therefor  made  against 
such  value.  In  other  words,  it  is  claimed  that  the  defendants 
are  entitled,  as  a  set-off  against  the  value  of  the  plaintiff's  servi- 
ces, such  sum  as  is  equal  to  the  amount  of  the  injury  sustained 
by  them,  by  the  avoidance  of  the  contract  by  the  plaintiff,  which 
in  effect  would  charge  the  infant  with  the  performance  of  his 
contract,  or  with  damages  for  its  violation.    The  proposition  is 
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not  sustained  by  any  elementary  principle  known  to  the  law, 
and  I  do  not  find  that  it  has  been  recognized  by  any  adjudged 
case,  unless  by  that  of  Moses  v.  Stevens^  (2  Pick.  332.)  In  that 
case,  the  plaintiff,  an  infant,  had  made  a  special  agreement  to 
labor  for  the  defendant  a  certain  time  for  certain  wages,  and  be- 
fore the  time  expired,  left  his  service  voluntarily  without  cause. 
It  was  held  that  he  might  recover  on  a  quantum  meruit  for  the 
services  performed,  and  if  his  employer  was  injured  by  the  sud- 
den termination  of  the  contract  without  notice,  a  deduction 
should  be  made  on  that  account.  The  learned  judge,  in  deliv- 
ering the  opinion  of  the  court,  said,  "  We  think  the  special  con- 
tract being  avoided,  an  indebitatus  assumpsit,  upon  a  quantum 
fneruit  lies,  as  it  would  if  no  contract  had  been  made;  and  no 
injustice  will  be  done,  because  the  jury  will  give  no  more  than, 
under  all  circumstances,  the  services  were  worth,  m>aking  any 
allowance  for  any  disappointment  amounting  to  an  injury 
which  the  defendant  in  such  case  would  sustain  by  the  avoid- 
ing of  the  cotitract/*  With  great  respect,  I  am  unable  to  yield 
my  assent  to  the  soundness  of  the  qualification  annexed  to  the 
proposition.  I  think  that  the  infant  plaintiff,  in  such  an  action,^ 
is  entitled,  by  well  settled  principles  of  law,  to  recover  such  sum 
for  his  services  as  he  would  be  entitled  to  if  there  had  been  no 
express  contract  made.  A  recovery  is  allowed  upon  the  assump- 
tion that  there  is  no  express  contract  at  all. 

The  judgment  under  review  is  therefore  correct 


Judgment  affirmed. 


Vol,  IIL*  48 
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Tlie  hoMer  of  a  note  guaraAtied  by  a  sarety  may  take  a  judgment  by  confesakm 
-from  the  maker,  with  a  atay  of  exectition  for  aucb  a  peiiod  ae  would  be  required 
to. obtain  judgment  and  execiition  in  a  suit  not  defended*     Skmble, 

Bul|f  a  longer  time  be  giTon,  the  8ure(y  will  be  discharged,  though  the  maker  might 
have  obtained  as  great  a  delay  by  defending  the  suit 

Assumpsit,  tried  at  tho  New-York  circuit  in  July,  1844,  be- 
fore Kent,  late  C.  Judge.  The  plaintiff  claimed  to  recover 
upon  the  guaranty  of  the  defendant  of  the  payment  of  a  promis- 
sory note  made  by  one  Truschell,  dated  March  1, 1839,  for  f  500, 
payable  to  the  plaintiff  immediately ;  and  gave  evidence  tending 
to  sustain  the  action.  On  the  part  of  the  defendant  it  was 
shown  that  Truschell  the  maker,  for  whom  tho  defendant  was  a 
surety,  on  the  21st  day  of  December,  1842,  executed  to  the 
plaintiff  a  bond  and  warrant  of  attorney  to  confess  judgment 
for  the  amount  of  the  note,  pursuant  to  which  judgment  was 
perfected  on  the  29th  day  of  the  same  month.  At  the  time  of 
confessing  the  judgment,  the  plaintiff  gave  a  stipulation  by  which 
be  agreed  not  to  issue  execution  if  Truschell  paid  $100  in  sixiff 
days,  and  continued  to  pay  $100  every  sixty  days  thereafter 
until  the  judgment  was  satisfied;  but  upon  any  default  in 
these  payments,  execution  might  issue  immediately.  It  did  not 
appear  that  any  payment  was  made  within  the  first  sixty  days, 
but  a  Ji  fa.  was  not  issued  until  November,  1843.  It  was 
afterwards  returned  unsatisfied.  The  defendant  moved  for  a 
nonsuit,  insisting  that  the  stipulation  not  to  issue  execution  dis- 
charged the  defendant.  The  circuit  judge  denied  the  motion, 
reserving  the  point  with  the  plaintiff's  assent,  and  giving  the 
defendant  liberty  to  move  the  court  for  leave  to  enter  a  nonsuit 
Yerdict  for  the  plaintiff. 

jY.  LRU  Jr.,  for  the  defendant,  moved  for  a  nonsuit  on  a  case. 
He  referred  to  Bangs  v.  Strong,  (7  Hill,  250,)  and  the  authori* 
ties  cited  by  the  defendant's  counsel  in  that  case. 
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r.  Denio,  for  the  plaintiff,  said  that  by  the  terms  of  the  stip* 
Illation  the  first  payment  was  required  to  be  made  before  the 
plaintiff  could  have  obtained  judgment  and  an  execution,  if  a 
suit  had  been  commenced  and  had  been  defended.  As  that 
payment  was  not  made,  there  was  no  operative  agreement  for 
further  delay.  No  time  has  therefore  been  given  which  the 
principal  debtor  could  not  have  obtained  in  the  regular  course 
of  a  suit,  and  in  such  cases  the  surety  is  not  discharged.  {Hal- 
'lettv.  Holmesy  18  John.  28;  Price  v.  Edmunds,  10  Bam.  4* 
Cress,  578.)  In  Barker  v.  McCliire,  (2  Blackf.  14,)  the  prin- 
eipal  gave  a  cognovit  with  an  absolute  stay  of  execution  tor  six 
months,  and  yet  the  court  held  that  the  surety  was  not  discharged| 
because  by  putting  in  a  defence  the  debtor  could  have  obtained 
as  long  a  delay. 

PcR  Curiam.  This  court  has  never  relaxed  the  rule  that 
giving  time  to  the  principal  discharges  the  surety,  further  than 
to  say,  that  if  upon  confessing  judgment  such  indulgence  is 
given  as  the  debtor  might  certainly  have  obtained  by  the  ordi- 
nary progress  of  a  suit,  the  surety  shall  not  be  discharged*  In 
this  case  judgment  would  have  been  obtained,  had  a  suit  been 
brought,  before  the  expiration  of  the  sixty  days,  unless  a  defence 
had  been  interposed.  We  cannot  assume  that  this  would  have 
been  done,  as  no  defence  in  reality  existed.  We  think  it  would 
be  unsafe  to  extend  the  exception  to  the  rule  farther  than  has 
already  been  done  here.  If  the  case  referred  to  gives  greater 
latitude,  it  ought  not  to  be  followed.(a) 

Judgment  of  nonsnit 

«  This  ease  and  the  one  next  followmg  were  decided  at  the  last  Joly 
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An  aetkm  of  debt  against  a  constable  for  neglectinjr  to  letam  an  ezeeatioo  does  not 

belong  to  the  class  of  referable  caoses. 
Where  such  a  cause  was  referred  and  a  report  made,  the  court  refused  to  entertain 

a  motion  to  set  it  aside. 

Motion  to  set  aside  the  report  of  referees.  The  action  was 
debt  against  a  constable  for  neglecting  to  return  an  execution 
issued  b^  a  justice  of  the  peace  in  favor  of  the  plaintiff,  brought 
pursuant  to  the  provisions  of  2  R.  S,  253,  §  159.  After  issue 
joined,  the  cause  was  referred  to  referees,  who  made  a  report  in 
favor  of  the  plaintiff,  which  the  defendant  moved  to  set  aside  on 
the  merits. 

E.  S.  Caprortj  for  the  defendant. 

N.  Hill  Jr.<i  for  the  plaintiff,  said  that  the  cause  was  not  re- 
ferable under  the  statute,  (2  R.  S.  384,  $  39,)  and  that  the  court 
would  not,  in  such  a  case,  review  the  report.  {Silmser  v.  Red' 
field,  19  Wend.  21 ;  Dedericlc's  adnCrs  v.  Richley,  id.  108.) 

Per  Curiam.  Where  the  objection  is  made  at  this  stage  of 
the  proceedings,  the  question  is  whether  the  suit  belongs  to  the 
class  of  referable  causes.  It  is  settled  that  an  action  of  tort  can- 
not be  referred,  except  under  the  late  statute,  where  it  may  be 
done  by  consent  of  all  the  parties.(a)  This  suit  is  for  a  penalty, 
grounded  upon  non-feasance  in  a  public  officer,  and  was  not  re- 
ferable. We  cannot  therefore  entertain  a  motion  to  review  the 
report 

Motion  denied* 

(a)  Stat.  IB45,  p.  IG3. 
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Morris  vs.  The  People. 

An  act  of  the  legislature  cannot  be  set  aside  as  unconstitutional,  unless  its  incom- 
patibility with  the  constitution  is  manifest  and  unequivocal.    Per  Lott,  Senator, 

An  act  proTiding  for  the  appomtment  of  additional  judges  for  the  courts  of  justice 
in  the  city  of  New-York  is  not  necessarily  an  alteration  of  the  charter  of  the  city. 
Semble.    Per  Lott,  Senator, 

But  if  the  proTisiou  in  the  act  of  May  14, 1840,  which  directed  the  appointment  of 
associate  judges  of  the  court  of  general  sessions  of  the  city  and  county  of  New- 
York,  was  void  for  not  having  been  passed  by  a  constitutional  vote,  still  the  in- 
dividuals appointed  pursuant  to  the  act,  who  entered  upon  their  duties,  were  judges 
de  facto — whose  authority  could  not  be  questioned  collaterally.  Per  LoTTf 
Senator, 

And  the  officers  whose  agency  was  by  law  required  in  providing  for  the  payment  of 
their  salaries  could  not  inquire  into  the  legality  of  their  appointment  Per  LotTi 
Senator, 

Where  the  legislature,  after  the  persons  so  appointed  judges  had  served  in  their 
offices  one  year,  passed  an  act,  by  a  majority  vote,  declaring  the  arrearo  of  their 
salaries  a  county  charge,  and  directing  the  board  of  supervisors  to  audit  and  allow 
their  accounts  therefor,  held  a  constitutional  enactment  and  binding  on  the  board 
of  supervisors. 

Such  a  statute  is  not,  oven  admitting  the  act  for  the  appointment  of  the  judges  not 
to  have  been  constitutionally  passed,  «  a  bill  appropriating  the  public  moneys  or 
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property  for  local  or  private  purposes,**  and  did  not  therefore  reqnire  the  assent  m 
two-thirds  of  the  members  elected. 

Where  the  board  of  sapervisors  of  a  county  are  required  by  law  to  "  audit  and 
allow'*  the  accounts  of  a  class  of  public  officers  for  their  salaries,  they  have  no 
discretion  to  exercise,  but  must  allow  the  salary  as  fixed  by  law. 

And  where  the  account  of  such  an  officer  was  presented  to  the  board,  and  was  not 
audited — the  resolution  for  its  allowance  beingr  lost — held  that  a  member  voting 
against  it  was  liable  to  the  penalty  of  $250,  prescribed  by  1  R,  S,  368,  §  16. 

In  an  action  for  the  penalty  in  such  a  case,  the  facts  being  undisputed,  the  liability 
of  the  defendant  is  a  conclusion  of  law ;  and  the  judge  need  not  submit  the  ques- 
tion to  the  jury. 

Held  aUo,  that  the  motive  of  the  defendant  is  not  material,  and  that  he  is  Uabki 
although  he  acted  mistakenly  and  not  corruptly. 

In  declaring  against  a  supervisor  for  the  penalty  imposed  by  the  revised  statutes  for 
refusing  or  neglecting  to  perfoim  a  duty  required  of  him  by  law,  it  is  not  necessa- 
ry to  refer  to  the  statute  prescribing  the  duty,  but  only  to  that  which  inflicts  the 
penalty. 

On  error  from  the  supreme  court    The  district  attorney  of 
the  city  and  county  of  New- York  brought  an  action  of  debt 
in  the  court  below,  in  the  name  of  the  people,  against  Robert  H. 
Morris,  the  plaintiff  in  error,  for  a  penally  of  $250,  imposed  by 
the  statute,  {i  R.  iS.  368,  §  16,)  for  refusing  to  perform  his  duty 
as  a  member  of  the  board  of  supervisors  of  the  city  of  New- York, 
'<  in  this  to  wit :  in  refusing  to  audit  and  allow  the  account  of 
James  Lynch,  one  of  the  associate  judges  of  the  court  of  genen^ 
sessions  of  the  city  and  county  of  New- York,  for  arrears  of  salary 
then  and  there  due  by  law  to  the  said  James  Lynch,  as  such 
associate  judge ;   whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  have  and  demand  of  the  said  defendant  the  said  sum 
above  demanded  according  to  the  provisions  of  the  statute  en- 
titled 'of  the  powers,  duties  and  privileges  of  counties  and  of 
certain  county  officers,'  part  first,  chapter  twelve,  title  second, 
article  first,  section  sixteenth  of  the  revised  statutes/'    The  suit 
was  commenced  on  the  8th  day  of  September,  1841,  at  the  in- 
stance of  Judge  Lynch.    The  defendant  pleaded  not  guilty,  and 
the  issue  was  tried  before  Kent,  late  C.  Judge,  at  the  New- York 
eircuit  in  February,  1842.    The  commission  of  James  Lynch  as 
one  of  the  associate  justices  of  the  court  of  general  sessions  of  the 
peace  in  and  for  the  city  and  county  of  New-York  was  pro 
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duced,  and  it  was  shewn  that  he  took  the  oath  of  (^ce  on  the 
20th  day  of  May,  1840.  It  was  then  proved*  on  the  part  o(  the 
plaintiff  that  at  a  meeting  of  the  board  of  supervisors  of  the  city 
and  county  of  New- York,  held  on  the  17th  day  of  June,  1841, 
the  account  of  Judge  Lynch  for  his  salary  for  one  year,  to  May 
20th,  1841,  was  presented,  and  a  resolution  was  offered  that  it 
be  audited  with  interest,  which  was  lost,  the  defendant,  who  as 
the  mayor  of  the  city  was  a  member  of  the  board,  voting  in  the 
negative.  Another  meeting  of  the  board  was  held  on  the  21st 
day  of  June,  1841,  at  which  the  defendant  offered  a  preamble  to 
the  effect  that  the  act  establishing  the  offices  of  associate  judges 
of  the  general  sessionjs  was  passed  without  the  application  of  the 
city  authorities,  and  was  against  the  wishes  of  the  inhabitants, 
but  that  inasmuch  as  the  supreme  court  had  held  the  law  obli« 
gatory,  it  was  the  duty  of  the  board  to  obey  it ;  and  also  two 
resolutions,  the  first  declaring  that  the  board  did  not  approve  of 
or  sanction  the  law  and  hoped  for  its  repeal,  and  the  other  direct- 
ing the  comptroller  of  the  city  to  pay  the  salaries  of  the  associate 
judges.  The  question  was  taken,  separately,  upon  the  pream- 
ble and  upon  each  of  the  resolutions^  and  they  were  lost,  the  vote 
upon  each  being  afirmative  seven,  negative  seven ;  the  defendant 
voting  in  favor  of  the  preamble  and  of  the  first  resolution,  and 
agaipst  the  second  resolution.  A  resolution  to  audit  the  salary 
c  Judge  Lynch  was  also  lost,  as  was  likewise  a  resolution  de* 
daring  that  the  board  would  not  direct  the  comptroller  to  pay 
the  salary,  the  defendant  in  each  instance  voting  in  the  negative. 
Another  meeting  was  held  on  the  9th  day  of  July,  1841,  when 
proceedings  of  the  same  general  character  not  resulting  in  any 
action  in  favor  of  the  payment  of  the  account  were  had,  the  de^ 
fendant  proposing  a  preamble  and  resolutions  similar  to  those 
above  mentioned,  but^oting  against  the  auditing  of  Ae  account 
after  the  preamble  was  lost,  and  at  the  same  time  voting  against 
a  declaration  that  the  salary  should  not  be  paid.  No  further 
proceedings  of  the  board  touching  the  account  seem  to  have 
been  had  prior  to  the  commencement  of  the  suit 

The  defendant  then  proved  that  neither  the  act  ^  for  the  letter 
organization  of  the  criminal  courts  of  the  dty  of  New-York,'' 
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passed  May  14th,  1840,  {Stat.  p.  257,)  or  the  act  <<  to  enable  the 
supervisors  of  the  tsity  and  county  of  New-York  to  raise  money 
by  tax,"  passed  May  26th,  1841,  {Stat.  p.  265,)  received  the  as- 
sent of  two-thirds  of  all  the  members  elected  to  each  branch  of 
the  legislature ;  and  he  offered  to  show  that  the  question  of  the 
liability  of  the  city  for  these  salaries  was  pending  before  the 
courts  in  various  forms  when  he  was  called  upon  to  vote ;  but 
the  testimot)y  was  excluded  upon  the  plaintiff's  objection,  and 
the  defendant  excepted.  The  defendant  insisted  that  neither  of 
these  acts  were  constitutionally  passed;  but  if  they  were,  that  it 
was  a  question  for  the  jury  whether  the  defendant  had  acted  cor- 
ruptly, and  he  requested  the  judge  to  charge  the  jury  that  the 
defendant  was  not  liable  unless  his  intention  was  corrupt  The 
judge  however  charged  the  jury,  that  these  acts  were  legally 
passed  and  were  obligatory,  and  that  the  defendant  had  incur- 
red the  penalty  mentioned  in  the  statute.  The  defendant's 
counsel  excepted  and  the  jury  found  a  verdict  for  the  plaintiff 
The  defendant  moved  the  supreme  court  in  arrest  of  judgment^ 
and  also  for  a  new  trial  on  a  bill  of  exceptions.  Both  motions 
were  denied,  and  judgment  was  given  against  the  defendant. 
The  reasons  of  that  court  were  given  as  follows,  by 

CowEN,  J.  The  declaration  is  good  within  the  2  R.  S.  482 
§  10,  unless  it  be  defective  in  omitting  a  reference  to  the  statute 
of  1841,  ch.  276,  p.  267,  §  4,  specially  directing  the  supervisors 
of  the  city  and  county  of  New- York  to  audit  and  allow  the  ac- 
count of  Judge  Lynch  and  his  associates.  The  section  cited 
from  2  R.  S.  substitutes  a  very  general  form  of  declaring  on 
penal  statutes  for  the  special  matter  required  to  be  set  forth  in 
the  common  law  declaration.  It  declares  that  it  shall  be  suffi- 
cient in  a  declaration  on  any  penal  statute,  to  allege,  as  is  done 
here,  that  the  defendant  is  indebted  in  the  prescribed  penalty  ; 
"  whereby  an  action  accrued  according  to  the  provision^  of  the 
statute,  &c.  The  penal  statute  referred  to  in  this  instance  gives 
the  penalty  of  $250  against  each  supervisor  who  shall  refuse  or 
neglect  to  perform  any  of  the  duties  which  are  or  shall  be  re- 
quired of  him  by  law  as  a  member  of  his  board.    {1  R.  S.  368^ 
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§  16.)  The  Statute  of  1841  imposed  the  duty  of  auditing  the 
account  mentioned  in  the  declaration.  The  genciral  reference 
alone  is,  I  think,  sufficient.  Though  the  act  of  1841  was  passed 
years  aher  the  statute  which  gave  the  penalty,  yet  tlie  refusal  to 
audit,  &c.  was  properly  treated  by  the  declaration  as  in  effect  a 
violation  of  the  latter.  This  haS)  by  its  prospective  words,  ef- 
fectually incorporated  with  itself  the  act  of  1841,  and  both  must 
be  read  as  one  statute.  On  this  construction,  any  refusal  to  do 
the  duty  off  a  supervisor  while  acting  fis  a  member  of  the  board, 
whether  imposed  by  a  statute  passed  before  or  after,  rendered 
the  defendant  liable  in  the  words  of  the  statute,  according  to  the 
provisions  of  the  statute^  entitled  &c.  But  the  pleader  has  not 
contented  himself  with  the  general  reference.  He  has  men- 
tioned the  particular  violation  of  duty  which,  on  comparing  the 
specification  with  the  act  of  1841,  we  see  is  within  its  terms. 
That  removes  all  doubts,  if  there  be  any,  on  tlie  general  foruL 
The  motion  in  arrest  must  be  denied. 

The  salary  af  Judge  Lynch  had  been  fiited  by  statute,  and 
made  payable  out  of  the  treasury  of  the  city  of  New- York.  It 
had  not  been  paid  May  26th,  1841 ;  and  an  act  was  then  passed 
making  it  a  county  charge,  adding — "  And  the  mayor,  recorder, 
and  aldermen  of  the  city  of  New-York,  as  the  supervisors  of  the 
said  city  and  county  of  New- York,  of  whom  the  mayor  or  re- 
corder shall  be  one,  shall  audit  and  allow  the  account  for  such 
arrears  on  or  before  the  tenth  day  of  July  next."  Judge  Lynch'is 
account  was  duly  presented,  and  the  defendant,  who  was  nguayor, 
voted  against  its  audit. 

The  provision  of  the  revised  statutes  is,  that  "if  any  supervi- 
sor shall  refuse  or  neglect  to  perform  any  of  the  duties  which 
are  or  shall  be  required  of  him  by  law,  as  a  member  of  the 
board  of  supervisors,  he  shall  for  every  such  ofience  forfeit  the 
sum  of  $250."  Under  the  proof  the  defendant  was  prima  fa- 
cie liable. 

We  have  held  that  the  law  eoBstituliiig  the  court  of  general 
sessions  for  the  city  was  valid^  as  being  passed  by  a  constitu- 
Clonal  majority :  that  a  two-third  vote  was  not  necessary.  That 
the  question  was  p?nding  when  the  vote  of  the  defendant  waa 
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given  against  the  audit,  and  that  he,  entertained  an  opinion  the 
other  way,  was  properly  rejected  as  a  ground  of  defence.  It  is 
but  another  mode  of  saying  that  a  man  shall  be  excused  for  the 
commission  of  an  offence  in  fact,  because  he  does  not  believe  his 
acts  to  be  such  in  law.  It  is  enough,  ii|  our  opinion,  that  they 
are  in  truth  contrary  to  law,  until  we  are  overruled  by  the  court 
of  errors. 

The  case  was  argued  here  by  P.  A.  Cowdrey  ^  XT.  Bra- 
dy^ for  the  plaintiff  in  error,  who  insisted  upon  the  following 
points : 

1.  The  act  creating  the  office  of  associate  judge  of  the  court 
of  sessions  of  the  city  of  New- York,  {Stat.  1840,  p.  257,)  not 
having  received  the  assent  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature,  is  void.  {Purdy  v.  The  Peo- 
ple, 4  mU,  384.) 

2.  The  new  organization  of  the  court  of  sessions  attempted 
by  that  act,  excluded  the  aldermen,  as  judges,  and  substituted 
two  associate  justices  in  their  stead.  If  the  aldermen  could  not 
be  thus  deprived  of  their  offices,  the  whole  scheme  of  which  that 
was  a  part  must  be  void. 

3.  The  act  under  consideration  is  repugnant  to  the  fifteenth 
section  of  article  four,  of  the  constitution,  which  declares,  that 
^'  All  officers  heretofore  elective  by  the  people  shall  continue  to 
be  elex^ted."  The  aldermen  were  judges  of  the  court  of  sessions, 
and  were  elective  by  the  people.  The  act  provided  that  the  as- 
sociate judges,  who  are  to  supply  their  places,  shall  be  appoint- 
ed by  the  governor  and  senate. 

4-  The  duly  of  the  supervisors  depends  upon  the  legal  title 
of  the  associate  judges.  If  they  were  not  judges  de  jure^  an 
appropriation  to  pay  their  salaries  would  have  been  a  misappli- 
cation of  the  public  moneys. 

5.  The  penalty  sought  to*be  recovered  in  this  case,  was  in- 
tended to  be  inflicted  only  tbr  a  violation  of  public  duties.  But 
the  present  suit  was  insUtuCtJ  to  enforce  a  mere  private  clainii 
for  the  recovery  of  whicu,  it  well  founded,  there  are  other  ap- 


ALBANY,  DECEMBER,  1846.  387 


Morris  v.  The  People. 


propriate  remedies.    {Matter  of  Shipley,  10  John.  484 ;  TTie 
People,  ^c.  V.  jTAc  Mayor,  t/^.  26  Wend.  680.) 

6.  The  question  whether  the  defendant  was  liable  should 
have  been  submitted  to  the  jury. 

7.  The  declaration  was  defective  in  not  containing  a  reference 
to  the  act  of  1841,  which  prescribed  the  duty  which  is  said  to 
have  been  violated. 

/  R.  Whitings  for  the  defendants  in  error,  insisted  that  al- 
though that  portion  of  the  act  of  1840,  which  deprived  the  alder- 
men of  theirseats  in  the  court  of  sessions,  might  be  void,  yet  its 
invalidity  in  that  respect  did  not  render  the  residue  of  the  act 
vx>id,*  and  that,^if  it  were  held  that  the  act  was  void  in  all  its 
parts,  still  the  imperative  direction  in  the  act  of  1841,  to  audit 
and  allow  the  accounts  of  the  judges  for  services  actually  ren- 
dered in  good  faith,  created  a  duty  on  the  part  of  the  supervisors, 
for  the  violation  of  which  this  action  could  be  sustained.  He 
referred  to  the  following  authorities :  {Purdy  v.  The  People, 
4  HUl,  387,  per  Walworth,  Chancellor;  Golden  v.  Prince, 
4  Wash,  a  C.  R  318 ;  Ely  v.  Thompson,  3  Marsh.  R.  73 ; 
Cctswdl  V.  AUen,  7  John.  63.) 

Hand,  Senator.  By  the  act  "  for  the  better  organization  of 
criminal  courts  in  the  city  and  county  of  New- York,"  it  is  enacted 
that ''  the  court  of  general  sessions  in  the  city  and  county  of 
New- York  shall  hereafter  be  held  and  all  the  powers  thereof  ex- 
ercised "  by  a  recorder  and  two  judges  ;  and  a  salary  of  $2000 
each  is  given  to  those  judges.  {Stat.  1840,  p.  257,  §§  1, 5.)  Mr. 
Lynch  was  appointed  one  of  the  judges.  By  an  act  passed  in 
1841,  it  is  declared  that  "  the  arrears  of  salary  "  of  those  associate 
judges  "now  due  and  their  salaries  hereafter  to  become  due," 
shall  be  county  charges,  and  that  the  supervisors  "shall  audit 
and  allow  the  account  for  such  arrears  on  or  before  the  10th 
day  of  July  next,  and  hereafter  quarterly  as  such  salaries  may 
become  due."  {Stat,  of  IMl,  p.  267,  J  4.)  A  provision  of  the 
revised  statutes  declares  that  "  if  any  supervisor  shall  refuse  or 
neglect  to  perform  any  of  the  duties  which  are  or  shall  be 
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required  of  him  by  law  as  a  member  of  the  board  of  supervisors, 
he  shall  for  every  such  offence  forfeit  the  sum  of  two  hundred 
and  fifty  dollars.''    (1 R.  iS.  368,  §  16.) 

Perhaps  the  constitutional  question  referred  to  in  the  charge 
of  the  judge,  does  fairly  arise  in  this  case ;  for  if  the  act  appoint- 
ing Mr.  Lynch  an  assosiate  judge  was  unconstitutional,  his  acts 
as  such,  certainly  as  to  himself,  were  void,  however  they  might 
affect  third  persons.  Consequently  he  was  personally  liable  to 
any  one  injured  thereby,  and  cduld  not  justify  under  his  appoint- 
ment, much  less  could  he  claim  compensation  for  performing 
those  acts.  But  it  is  not  clear  that  the  legislature  had  not  the 
power  to  direct,  by  another  law  pa^ed  after  the  services  were 
rendered,  that  he  should  be  paid  therefor  by  the  county.  It 
could  not  require  a  corporation  to  pay  this,  for  that  would  be  the 
same  as  taking  the  property  of  an  individual  for  that  purpose : 
and  not  being  for  public  benefit,  that  could  not  be  done  even 
with  compensation.  But  the  power  of  the  l^islature  to  make 
an  appropriation  to  be  paid  by  a  certain  portion  of  the  state, 
might  possibly  be  quite  a  different  question.  That  the  whole 
scope  and  aim  of  the  law  of  1840  was  an  infringement  upon  tfae 
corporate  rights  of  New- York,  I  have  very  little  doubt.  That 
the  language,  spirit  and  intent  of  the  act  were  to  reorganize  the 
court  of  general  sessions  in  that  city,  to  mc  is  obvious,  and  I 
cannot  eviscerate  it,  and  abrogate  some  of  the  most  important 
of  its  provisions,  for  the  purpose  of  making  it  innoxious  and 
enabling  it  to  evade  the  constitution.  A  higher  power  than  the 
legislature  has  forbidden  it.  The  jury  was  distinctly  instructed 
that  the  law  of  1840  was  constitutional ;  and  even  if  we  suppose 
a  conviction  could  have  been  had  for  the  violation  of  the  law  of 
1841,  yet  not  knowing  what  coarse  the  cause  would  otherwise 
have  taken,  we  are  not  to  consider  the  effect  of  that  charge  as 
harmless. 

But  I  do  not  put  my  vote  in  tnis  cause  upon  that  ground 
alone.  There  is  in  my  opinion  another,  atid  perhaps  in  its  ef* 
fects  upon  community  a  more  serious  error  in  this  decision.  The 
liability  of  public  officers  is  a  matter  of  grave  importance.  On 
the  one  hand,  they  should  be  held  to  a  faithful,  vigilant  aoa 


ALBANY,  DECEMBER,  1846.  3g9 

Morris  «.  The  People. 

honest  discharge  of  tbeiv  duties ;  white  on  the  other,  slavish 
fear  should  not  be  inculcated  by  holding  them  liable  to  penalties 
for  every  mistake,  however  conscientious.  I  have  been  at  some 
loss  to  give  plausibility  to  the  cause  of  action  as  set  out  in  the 
declaration.  The  statute  fixes  the  penalty  upon  a  neglect  of 
duty  as  a  '*  member  of  the  board ;"  this  declaration  claims  the 
penalty  because  the  defendant  refused  to  audit  and  allow  the 
salary.  No  doubt  a  neglect  of  duty  may  be  by  one,  but  the 
auditing  and  allowing  is  the  act  of  the  board,  which  was  a 
quasi  corporation.  The  defendant  could  not  allow  and  audit. 
That  was  not  "  required  by  law  "  of  him.  He  is  charged  with 
refusing  to  do  that  which  he  could  not  do.  If  liable  at  all,  the 
jury  might  have  found  him  guilty  of  refusing  or  neglecting  to 
perform  his  duty  by  voting  against  allowing  and  auditing,  or 
against  taking  up  the  question,  K  this  had  been  charged  against 
him;  for  that  would  be  his  act  But  that  is  not  the  charge; 
and  how  can  he  be  sued  for  not  doing  that  which  he  alone  could 
not  perform  nor  prevent  ?  However  I  do  not  put  this  case  on  a 
question  of  pleading ;  but  throw  out  these  suggestions  as  I  think 
they  go  to  show  the  fallacy  of  the  plaintiffs'  positions,  that  an 
action  will  lie  against  an  individual  member  of  such  a  body,  be- 
cause the  result  of  the  action  of  that  body  does  not  accomplish 
ns  much  as  the  law  requires. 

I  cannot  believe  for  a  moment  that  the  statute  giving  this 
penalty  was  ever  intended  to  reach  a  case  of  an  imperfect  or 
mistaken  performance  of  duty  as  a  member  of  the  board — a  mere 
misfeasance — when  there  was  no  malice  or  corruption.  The 
evidence  shews  that  the  defendant  was  willing  to  join  in  a  vote 
to  audit  and  allow  the  account,  if  it  could  be  accompanied  by  an 
expression  of  disapprobation  of  the  law,  which  he  judged  to  be 
important  to  protect  the  rights  and  interests  of  the  corporation. 
He  was  not  wholly  opposed  to  the  payment  of  the  salary,  but 
insisted  only  that  it  should  be  granted  in  such  a  manner  as 
seemed  to  him  discreet  and  proper.  The  method  which  he  ap- 
proved not  being  assented  to  by  a  majority  of  the  board,  he  de- 
clined to  give  an  affirmative  vote  in  favor  of  the  allowance.  To 
neglect  or  refuse  to  act  is  one  thing,  but  to  act  according  to  h'i 
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'  sense  of  duty,  and  to  the  best  of  his  judgmeDt  as  a  member  of 
the  board,  is  a  performance/ of  his  duty,  however  mistaken  he 
may  be.  One  is  a  nonfeasance,  the  other  is  a  misfeasance.  For 
the  latter  a  member  of  the  board  of  supervisors  cannot  be  liable 
under  this  section,  without  alleging  and  proving  bad  intent — 
and  then  it  is  malfeasance.  To  hold  them  to  other  lines  of 
duty,  would  be  to  make  their  liability  for  the  penalty  analogous 
to  that  of  common  carriers,  and  impose  it  upon  them  for  every 
mistake. 

But  there  is  another  objection  fatal  to  this  judgment.    It  must 
be  remembered  that  intent  is  laid  out  of  the  case  by  the  charge  of 
the  judge.    We  have  then  an  action  for  a  penalty  against  a  super- 
visor for  refusing  and  neglecting  to  perform  his  duty  as  a  member 
of  the  board,  because  Ke  refused  to  '^  audit  and  allow"  a  salary 
I  am  now  supposing  these  disputed  laws  valid,  and  the  defendant 
proved  to  be  a  supervisor.    This  action  by  the  people  should  not 
be  sustained,  except  upon  the  same  principle  that  an  action  foi* 
the  neglect  or  refusal  to  perform  a  duty  would  lie  against  an 
officer  by  a  person  who  had  suffered  damage  by  his  delinquency 
It  never  could  have  been  intended  that  a  supervisor,  who  bad 
done  what  he  conceived  to  be  his  duty,  should  be  liable  at  all 
events,  and  that  too  for  penalties  in  the  name  of  the  people.    No 
matter  what  his  duty  or  station,  if  he  act  with  malicious  or  cor- 
rupt intent,  he  is  indictable.    But  to  give  the  people  an  action 
where  there  has  been  an  honest  attempt  to  fulfil  the  duty,  and 
where  if  an  individual  had  suffered  thereby  he  would  not  be 
allowed  to  recover,  would  be  refining  upon  the  law  of  penalties, 
and  a  cruel  novelty  in  our  criminal  jurisprudence.    The  penalty 
is  given  for  an  "  offence,"  and  its  object  is  to  punish,  and  there- 
fore the  case,  I  have  no  doubt,  should  be  passed  upon  by  a  jury 
It  never  should  be  enforced  for  an  imperfect  performance,  done 
in  good  faith — certainly  not,  unless  the  act  is  purely  a  ministe- 
rial one.    The  duty  in  this  case  was  not  ministerial  in  its  char- 
acter.    The  statute  does  not  direct  the  supervisors  to  order 
payment  of  a  given  sum,  but  they  are  to  "  audit  and  allow  "  the 
arrears  of  salary.    The  very  words  of  the  statute  import  the  ex- 
ercise of  judgment  and  discretion.     The  board  was  not  a  mere 
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agent  to  enter  an  order  for  the  payment  of  a  fixed  sum.  In  such 
a  case  it  would  be  ministerial.  So  the  payment  of  a  sum  where 
another  has  ascertained  the  amount  So  perhaps  where  th^^ 
board  is  merely  ^Mo  raise''  a  sum  which  they  cannot  audit. 
But  here  they  were  to  "  audit,"  which  means  to  hear,  examine, 
adjust,  pass  upon  and  settle  the  account,  and  then  allow  it.  It 
matters  not  whether  the  duty  was  difficult  or  easy :  in  its  nature 
it  required  the  exercise  of  judgment,  and  that  is  enough.  In 
this  very  case  a  question  about  interest  arose,  the  solution  of 
which  required  legal  knowledge  in  order  to  a  right  and  safe  de- 
cision. There  were  divisions  on  that  very  point,  and  probably 
debate.  The  defendant,  as  mayor  of  the  city,  and  having  the 
interests  of  its  great  population  and  immense  business  in  his 
keeping  as  its  chief  magistrate,  and  doubting  also  the  validity 
of  the  acts  of  the  legislature,  deemed  it  important  that  the  act  of 
auditing  and  allowing  the  account  should  be  accompanied  with 
a  declaration  of  the  rights  of  the  corporation,  that  no  presumption 
against  its  corporate  rights  should  obtain  from  a  non-user  of 
those  rights,  or  from  acquiescence  in  doubtfuliaws.  I  do  not 
discover  that  the  defendant  showed  any  opposition  to  the  ac- 
count, provided  the  proper  guards  were  thrown  around  the  inter- 
ests of  his  constituents ;  and  yet,  because  he  was  not  willing  to 
yield  a  point  so  vital  and  against  his  own  convictions  of  duty, 
he  is  to  be  sued  for  an  "offence,"  and  punished  with  severe  pen- 
alties. The  law  on  the  subject  of  official  liability  I  had  supposed 
well  settled  as  laid  down  by  the  court  in  Kendall  v.  Stokes,  (3 
Howard,  9,)  as  follows:  "A  public  officer  is  not  liable  to  an 
action  if  he  falls  into  an  error  in  a  case  where  the  act  to  be  done 
is  not  merely  a  ministerial  one,  but  is  one  relative  to  which  it  is 
his  duty  to  exercise  judgment  and  discretion,  even  although  an 
individual  may  suffer  by  his  mistake.  A  contrary  principle 
would  indeed  be  pregnant  with  the  greatest  mischiefs."  This 
is  the  strong  language  of  the  court  in  that  case,  which  was  very 
analogous  to  the  one  before  us.  In  that  case  the  officer  had  only 
to  enter  and  give  credit  on  the  official  books  for  an  amount 
already  settled,  and  which  did  not  require  any  judgment  of  his 
to  adjust.     And  I  find  nothing  in  the  great  case  in  the  house  of 
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lords,  Fergtison  v.  The  Earl  of  Kinnoul,  (9  Clark  ^  FinneUy^ 
279,)  that  in  the  least  militates  against  this  doctrine.  On  the 
contrary,  Lord  Brougham  says :  "  Even  inferior  courts,  provided 
the  law  has  clothed  them  with  jadicial  functions,  are  not  ame- 
nable for  errors  of  judgment ;  and  when  they  may  not  act  as 
judges,  but  only  have  a  discretion  confided  to  them,  an  errone- 
ous exercise  of  that  discretion,  however  plain  the  miscarriage 
may  be,  and  however  injurious  its  consequences,  they  $ha]\  not 
answer  for."  The  cases  of  Gidiey  v.  Lord  Palmerston,  (3  B 
^  B.  275,)  and  Kendall  v.  Stokes^  (3  Howard,  87,)  show  that 
this  y^as  not  a  ministerial  act.  It  partakes  more  of  legislative, 
for  which,  as  Lord  Brougham  says  in  Ferguson  v.  Kinnoidj 
there  is  never  any  liability.  Here  the  statute  required  an  audit- 
ing  and  allowing  of  the  account,  but  the  process  of  obtaining 
that  result,  requires  the  exercise  of  judgment.  Many  authorities 
contain  the  same  doctrine  as  the  cases  above  cited. 

Again,  public  policy,  in  my  opinion,  is  decisive  against  this 
action.  To  sustain  the  positions  necessarily  contended  for  by 
the  plaintifEs  in  this  cause,  would  take  from  these  very  important 
public  officers  that  independence  and  freedom  of  action,  abso- 
lutely necessary  to  a  proper  dischaige  of  their  official  duties. 

With  the  greatest  respect  for  the  eminent  men  whose  decision 
we  are  reviewing,  I  must  vote  for  a  reversal. 

LoTT,  Senator.  This  suit  is  brought  for  the  recovery  of  a 
penalty  alleged  to  have  been  incurred  by  the  plaintiff  in  error, 
for  a  violation  of  duty  as  one  of  the  supervisors  of  the  city  and 
county  of  New- York. 

By  the  general  law  prescribing  the  duties  of  county  ofSlceTs, 
it  is  provided,  among  other  things,  that  ^  The  board  o£  super- 
visors of  each  county  in  this  state  shall  have  power  at  their  an- 
nual meetings,  or  at  any  other  meeting, — 1.  To  make  such 
orders  concerning  the  corporate  property  of  the  county  as  they 
may  deem  expedient.  2.  To  examine,  settle  and  allow  a  U  ac- 
counts chargeable  against  such  connty,  and  to  direct  the  raising 
of  such  sums  as  may  be  necessary  to  defray  the  same.  3.  To 
ftudit  the  accounts  of  town  officers  and  other  persons  against 
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their  respective  towns,  and  to  direct  the  raising  of  such  sums  as 
may  be  necessary  to  defray  the  same ;  and  4.  To  perform  all 
other  duties  which  may  be  enjoined  on  them  by  any  law  of  this 
state.  (I  R,  S.  367,  §  4.)  The  sixteenth  section  of  the  same 
article  provides  the  penalty  for  refusal  or  n^^Iect  of  duty,  in 
terms  which  it  is  unnecessary  to  repeat.  The  mayor,  recorder 
and  aldermen  of  the  city  of  New- York,  are  the  supervisors  of 
the  city  and  county  of  New- York,  and  these  general  provisions 
extend  to  them  respectively.  (1  R,  S.  368,  §  17.)  The  provis- 
ions of  the  act  of  1840,  creating  the  office  of  associate  judge  of 
the  court  of  sessions  in  New- York,  and  the  enactment  of  1841, 
making  the  salaries  of  these  officers  a  county  charge,  and  direct- 
ing the  auditing  and  allowing  thereof  by  the  board  of  supervi- 
sors, have  become  too  familiar  to  require  them  to  be  again  stated. 
It  is  for  the  refusal  to  audit  and  allow  the  account  of  Ja ivies 
Lynch,  one  of  the  associate  judges  appointed  under  the  act  of 
1840,  for  the  arrears  of  salary  referred  to  in  that  section  as  due, 
that  the  penalty  sued  for  is  alleged  to  have  accrued. 

The  principal  ground  taken  against  the  plaintiff's  right  to  re- 
cover is,  that  the  act  of  1840,  providing  for  the  appointment  of 
the  associate  judges,  is  unconstitutional ;  and  the  case  of  Ptirdy 
V.  The  People,  (4  Hill,  384,)  is  relied  on  as  a  decisive  authority 
in  support  of  that  position.  In  my  judgment,  it  does  not  war- 
rant or  sanction  it.  The  question  there  arose  upon  on  informa- 
tion in  the  nature  of  a  writ  oiquo  warranto,  filed  against  Alder- 
man Purdy  for  exercising  the  office  of  judge  of  the  court  of 
genenil  sessions  in  and  for  the  city  and  county  of  New-York, 
and  the  only  point  decided  was,  that  the  aldermen  of  that  city, 
notwithstanding  the  act,  were  entitled  to  act  as  judges  of  that 
court  Two  general  grounds  were  insisted  on  in  favor  of  that 
right  by  the  counsel  for  the  defendant.  The  first  assumed',  that 
the  act  referred  to  did  not  in  fact  abrogate  those  parts  of  the 
city  charter  of  the  city  of  New- York,  and  of  the  acts  of  previous 
legislatures,  which  empowered  aldermen  to  sit  as  judges  of  the 
court  of  general  sessions;  and  that  its  whole  effect,  considered  in 
connection  with  the  charter,  as  it  previously  stood,  was  to  ena- 
ble the  recorder  and  the  two  judges  to  be  appointed  under  it  to 
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hold  the  court  without  the  presence  of  the  aldermen,  but  that  the 
latter  still  had  the  right  to  sit  as  members,  if  they  chose  to  exer 
cise  it ;  and  it  appears  by  the  opinion  of  the  chancellor,  (p.  392,) 
that  one  of  the  counsel  (Mr.  Butler,)  confined  his  argument  to 
that  point.  The  other  ground  was  that  the  act,  if  it  did  exclude 
them,  altered  the  charter  of  the  corporation  of  the  city  of  New- 
Tork,  and  not  having  been  passed  by  a  vote  of  two-thirds,  was 
void  on  that  account.  No  resolution  was  adopted  declaring 
upon  which  ground  the  decision  of  the  majority  of  the  court  was 
placed. 

The  presumption  is  always  in  favor  of  the  validity  of  a  law, 
if  the  contrary  is  not  clearly  demonstrated.  Chief  Justice 
Marshall,  in  Fletcher  v.  Peck^  (6  Crunch,  87,)  says — "  It  is  not 
on  slight  implication  and  vague  conjecture  that  the  legislature 
is  to  be  pronounced  to  have  transcended  its  powers,  and  its  acts 
to  be  considered  void.  The  opposition  between  the  constitution 
and  the  law  should  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other."  And 
Chief  Justice  Savage,  in  Ex  parte  Colburn,  (1  Cowen,  564,) 
says :  "  Before  the  court  will  deem  it  their  duty  to  declare  an 
act  of  the  legislature  unconstitutional,  a  case  must  be  presented 
in  which  there  can  be  no  rational  doubt."  If,  therefore,  the  de- 
cision in  Purdy  v.  The  People  can  be  sustained  on  the  first 
ground,  it  will  be  presumed  to  have  been  based  on  that  and  not 
on  the  unconstitutionality  of  the  law.  But  if  it  be  conceded 
that  the  legislature  could  not  divest  the  aldermen  of  the  right  to 
sit,  by  a  vote  of  a  majority  merely,  yet  it  does  not  necessarily 
follow  that  additional  judges  cannot  be  added  by  such  a  vote; 
and  I  shall  be  slow  to  yield  my  assent  to  the  doctrine  that  every 
law  affecting  the  organization  or  powers  of  the  courts  of  common 
pleas,  oyer  and  terminer,  and  general  sessions  of  the  peace,  or 
relating  to  the  administration  of  justice  in  the  city  and  county 
of  New-York,  is  an  alteration  of  the  chartered  rights  of  that  city. 
Chancellor  Kent,  in  his  notes  on  this  charter,  when  commenting 
on  the  sections  relating  to  those  courts,  says  that  they  have 
been  entirely  suj)ersi?ded  by  a  succession  of  statute  regulationS| 
and  that  upon  those  statute  foundations,  and  not  on  those 
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hons  of  the  charter,  rest  all  the  powers  originally  conferred  by 
them.    {See  Notes  40  and  41,  p.  161  and  164.) 

In  the  view,  however,  which  I  have  taken  of  this  case,  it  is 
unnecessary  to  express  any  opinion  as  to  the  constitutionality 
of  the  law  of  1840.  The  duty  to  audit  and  allow  the  accounts 
of  the  associate  judges  was  not  imposed  on  the  board  of  super- 
visors by  that  act,  but  by  the  act  of  1841,  making  their  salary  a 
county  charge.  Judge  Lynch  then  held  a  commission  as  one 
of  the  new  associate  judges,  dated  on  the  14th  day  of  May,  1840, 
"in  due  form  as  required  by  law  ;"  and  it  appears  that  he  had 
performed  the  duties  of  his  office  since  his  appointment.  He 
was,  therefore,  at  least  an  officer  de  facto,  if  not  de  jure,  acting 
not  by  a  mere  usurpation  of  power  without  color  of  right,  but 
under  a  license  or  authority  emanating  from  the  government 
itself  His  title  was  not  inquirable  into  by  the  board  of  super- 
visors. Their  powers  in  relation  to  his  account  rendered  for 
arrears  of  salary  due  when  the  act  was  passed,  were  limited 
and  specific.  They  were  to  "  audit  and  allow"  it  by  a  certain 
day,  under  a  salary  ascertained  and  fixed  by  law.  They  couU} 
not  question  his  right  to  compensation,  nor  exercise  any  discre- 
tion as  to  the  amount.  Both  were  established  and  declared  by 
the  legislature.  Their  duty  was,  therefore,  of  a  ministerial 
character  only,  and  they  could  not  assume  the  province  of  the 
judiciary  and  decide  on  the  validity  of  the  appointment  of  the 
judge,  whose  account  they  were  enjoined  to  audit  and  allow. 
This  principle  was  fully  and,  I  think,  properly  settled  in  The 
People  V.  Collins,  (7  John.  549,)  and  in  The  People  v.  Dean, 
(3  Wend,  438.)  In  the  first  case,  certain  individuals  had  been 
elected  commissioners  of  highways,  but  the  certificate  of  their 
oaths  of  office  had  not  been  filed  in  the  office  of  the  town  clerk, 
a  neglect  to  do  which  was,  by  the  law,  declared  to  be  a  refusal 
lo  serve.  Upon  this  state  of  facts,  the  town  clerk  refused  to  re- 
cord a  survey  of  a  road  made  by  them,  assigning  their  neglect, 
among  other  grounds,  for  his  refnsiil.  In  reference  to  this,  the 
court,  on  granting  a  mandamus  to  compel  him  to  record  the 
road,  say — "  The  persons  by  whom  the  road  was  laid  out  were 
commissioners  de  facto,  since  they  came  to  their  office  by  color 


Sgg     CASES  IN  THE  COURT  OF  ERRORS. 


Morris  V.  The  People, 


of  title.''  '^  It  certainly  did  not  lie  with  the  defendant,  as  a  mere 
ministerial  officer,  to  adjudge  the  acts  of  the  commissioners  null. 
It  was  his  duty  to  record  the  paper ;  valeat  quantum^  valere 
potest  It  was  enough  for  him  that  those  persons  had  been 
duly  elected  commissioners  within  the  year^  and  were  in  the 
actual  exercise  of  their  office.  The  validity  of  their  title  must 
not  be  determined  in  this  collateral  way."  In  the  other  case, 
the  relator  Dobbs  had  been  appointed  a  commissioner  of  deeds 
for  the  city  of  New  York,  but  the  clerk  of  the  court  of  common 
pleas  refused  to  administer  the  oath  of  office  to  him,  on  the 
ground  that  he  was  a  minor,  and  therefore  incompetent  to  hold 
the  office.  An  application  was  made  for  a  mandamus  directing 
the  clerk  to  administer  the  oath,  which  was  granted.  The 
court,  in  making  their  decision  remark,  that  '^  A  minor  and  nn 
alien  are  incapable  of  holding  a  civil  office  within  this  state, 
(1  R,  S,  116,  i  1,)  but  it  is  not  the  province  of  the  officer,  to 
whom  the  application  is  made  to  administer  the  oath  of  office, 
to  determine  whether  the  person  presenting  himself  is  or  is  not 
capable  of  holding  the  office.  It  is  the  duty  of  such  officer,  on 
the  production  of  the  commission,  to  administer  the  oath.  If  an 
appointment  had  been  improperly  made,  there  is  a  legal  mode  in 
wliich  it  may  be  declared  void." 

It  is  also  a  well  settled  rule,  that  the  acts  of  an  officer  de  facto 
are  as  valid  and  effectual  when  they  concern  the  public  and  the 
rights  of  third  persons  as  if  he  was  an  officer  dejure;  and  his 
right  to  perform  those  acts  is  not  inquirable  into  in  a  collateral 
proceeding.  The  present  actiou  is  brought  by  the  people 
against  the  defendant  for  a  violation  of  duty  imposed  by  law, 
and  it  is  not  competent  for  him  to  impeach  the  title  of  Judge 
Lynch,  who  is  not  a  party  to  the  suit,  although  it  was 
originally  commenced  on  his  information  and  request.  If  that 
were  allowed,  the  rights  of  a  person  in  office  might  be  preju- 
diced without  an  opportunity  of  protection.  The  proper  remedy, 
in  the  first  instance,  is  by  an  information  in  the  nature  of  a  quo 
warranto  by  which  the  right  to  the  office  may  be  tried.  {Sie 
The  People  v.  The  Mayor,  ^c.  of  New-  Yorkj  3  John.  Cas.  79. 
In  Mclnstry  v.  Tanner.  (9  John.  135,)  an  objection  was  taker 
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that  the  proceedings  which  had  taken  place  before  a  justice  of 
the  peace  were  coram  nonjtuiice,  because  he  was  a  priest  or  min- 
ister of  the  gospel.  The  allegation  was  denied  in  the  return  to 
a  certiorari ;  but  the  court  say,  "  If  it  were  not  so,  it  might  well 
be  questioned  whether  the  court  could  take  notice  of  such  an 
objection  in  this  way,  since  we  are  to  intend  that  the  justice  act- 
ed under  a  regular  commission^  and  he  has  not  been  put  to  an- 
swer for  an  unconstitutional  act  of  power."  The  principle  was 
again  discussed  in  Wilcox  V.  Smith,  (5  Wend.  231,)  where  the 
court  lay  it  down  as  an  establ  ished  rule,  that  <^  an  individual  coming 
into  office  by  color  of  an  election  or  appointment  is  an  officer  de 
facto,  and  his  acts  in  relation  to  the  public  or  third  persons  are 
valid  until  he  is  removed,  although  it  be  conceded  that  his  elec- 
tion or  appointment  was  illegal."  They  add,  '^His  title  shall 
not  be  inquired  into."  This  doctrine  has  also  been  sustained 
by  the  chancellor  in  Parker  v.  Baker,  (8  Paige,  428.)  The 
case  came  before  him  on  an  appeal  from  a  decision  of  the  vice 
chancellor  of  the  eighth  circuit.  An  application  had  been  made 
to  him  to  dismiss  the  complainant's  bill  for  want  of  prosecution, 
founded  on  an  affidavit  sworn  to  before  one  of  the  commission- 
ers of  deeds  appointed  by  the  governor  with  the  consent  of  the 
senate,  for  the  city  of  Buffalo.  The  vice  chancellor  decided  that 
there  was  no  law  authorizing  the  appointment  of  commissioners 
of  deeds  for  that  city  by  the  governor,  and  that  therefore  tliere 
was  no  such  officer  authorized  to  take  affidavits  to  be  read  in 
that  court,  and  upon  that  ground  alone  denied  the  motion. 
The  chancellor  upon  a  review  of  the  authorities  remarked, 
"  This  court  is  not  authorized,  in  this  collateral  proceeding,  to 
which  the  commissioner  is  not  a  party,  to  inquire  into  the  legal- 
ity of  the  appointment."  He  therefore  expressed  no  opinion  as 
to  the  power  of  the  governor  and  senate  in  the  premises.  That 
question,  however,  subsequently  came  before  the  supreme  court 
on  an  information  in  the  nature  of  a  quo  warranto  in  the  case 
of  The  People  v.  Salisbury,  (24  Wend,  409,)  and  was  decided 
against  the  power  claimed.  {See  also  Fowler  v.  Beebee,  9  Mass. 
231.)  The  supreme  court  in  The  People  v.  White,  {2'iWmd, 
020,  625,)  in  speaking  of  the  principle  now  under  consideiatioDi 
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observe  that  '^  it  would  be  impossible  to  maintain  the  supremacy 
of  the  laws,  if  individuals  were  at  liberty  in  a  collateral  manner, 
to  question  the  authority  of  those  who  in  fact  hold  public  offices 
under  color  of  legal  title ;"  and  the  same  doctrine  was  fully  recog- 
nized by  several  members  of  this  court  when  that  case  caine  here 
for  review,  although  the  judgment  was  reversed  on  other  giounds. 
[Id.  639,  560,  664.)  In  The  People  v.  Sievensj  (6  Hill,  616.) 
an  application  was  made  for  a  mandamus  for  the  purpose  of  test- 
ing the  right  of  the  relator  to  the  office  of  clerk  of  the  city  of 
Brooklyn,  in  the  possession  of  the  defendant,  to  determine  which 
it  became  necessary  to  attack  the  title  of  Osborne,  one  of  the 
aldermen,  to  his  office.  The  motion  was  denied,  and  Mr.  Justice 
Bronson  in  his  opinion  has  the  following  remark :  "  Now  admit- 
ting that  the  title  of  Osborne  could  be  successfully  assailed  in  a 
direct  legal  proceeding  against  him,  it  cannot  be  overturned  in  a 
collateral  way." 

It  appears  to  me  clear,  therefore,  not  only  that  the  board  of 
supervisors  had  no  right,  but  that  this  court  cannot  in  this  suit, 
to  which  Judge  Lynch  is  not  a  party,  decide  upon  his  title  to 
the  office  of  associate  judge  by  virtue  of  his  appointment  under 
the  act  of  1840. 

There  is  another  view  of  the  case,  which  in  my  judgment  is 
conclusive  against  the  defendant,  even  upon  the  assumpion  that 
the  law  of  1840  was  unconstitutional,  and  that  the  commission 
of  Judge  Lynch  was  invalid.  He  had  at  the  time  of  the  passage 
of  the  act  of  1841,  been  for  more  than  a  year  in  the  discharge 
of  duties  for  the  public  under  the  color  of  an  appointment,  and 
with  the  consent  and  continued  acquiescence  of  that  public,  de- 
voting his  tim^  and  services  to  the  protection  of  the  community 
in  the  enjoyment  of  their  rights  of  property  and  personal  liberty, 
for  which  he  had  received  no  remuueration.  In  consideration 
of  these  facts,  the  legislature  declared  that  his  compensation, 
which  had  been  fixed  at  the  annual  salary  of  two  thousand  dol- 

• 

lars,  should  be  a  county  charge;  and  directed  the  board  of 
supervisors  to  audit  and  allow  his  account  for  arrearages  due  by 
a  specific  day.  It  is  important  to  bear  in  mind  that  this  duty 
was  imposed  by  the  act  of  1841.    The  act  of  1840  is  referred 
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tO|  only  to  ascertain  the  measure  and  terms  of  compensation,  and 
so  &r  may  be  considered  as  incorporated  with  the  act  of  1841 ; 
and  the  terms  "  due"  and  "  to  become  due,"  are  used  in  the  last 
act  in  reference  to  the  times  fixed  for  the  quarterly  payments  of 
the  salary.  The  account  presented  was  for  services  actually 
rendered.  There  was  a  full  consideration  for  the  liability  im- 
posed on  the  county,  and  I  think  there  can  be  no  doubt  of  the 
power  of  the  legislature  to  provide  for  and  direct  its  payment 
{See  The  People  v.  The  Mayor ^  S^c.  25  Wend.  680,  and  note  to 
Es  parte  Lynch,  2  Hillj  46.)  It  is  doubtless  within  their  au- 
thority to  provide  means  for  the  proper  administration  of  the 
government,  and  to  apportion  the  burdens  as  they  may  deem 
equitable.  The  expense  incident  to  the  holding  of  county  courts 
is  usually  charged  upon  the  respective  counties  within  which 
they  are  incurred,  and  the  charge  was  so  imposed  in  the  case  of 
the  associate  judges  appointed  under  the  act  of  1840.  It  fre- 
quently occurs  that  services  are  rendered  and  expenses  incurred 
by  public  officers  for  the  payment  of  which  no  means  are  pro- 
vided, and  laws  are  from  time  to  time  passed  making  provision 
for  compensation  and  reimbursement.  The  propriety  of  such  a 
course  is  recognized  in  The  People  v.  Lawrence,  (6  Hill,  244.) 
There  a  bill  had  been  audited  by  the  board  of  supervisors  of 
New- York  for  expenses  incurred  by  a  magistrate  in  his  defence 
on  an  impeachmenrt,  but  which  they  were  not  authorized  by  any 
law  to  allow ;  and  the  chamberlain  on  that  account  refused  pay- 
ment, which  the  court  held  it  was  his  duty  to  do.  The  chief  justice 
there  says,  "  Whatever  appearance  of  justice  there  may  be  in 
charging  the  expense  of  the  accused  upon  the  county,  it  is 
enough  for  us  to  say  that  this  consideration  addresses  itself  ex- 
clusively to  the  legislature." 

There  is  no  force  in  the  objection  that  the  act  of  1841,  was  a 
"bill  appropriating  the  public  moneys  or  property  for  local  or 
private  purposes,"  and  therefore  void  for  the  want  of  the  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the  legis- 
lature.  It  was  a  law  making  provision  for  the  payment  of  an 
honest  claim  due  for  services  rendered  to  the  public  and  which 
good  faith  required  them  to  pay.    It  was  in  no  sense,  a  gratuity 
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to  an  individual.  It  was  a  provision  for  the  discharge  of  a  pub- 
tic  obligation.  Under  such  circuoastauces  Judge  Lyach  was 
entitled  to  the  payment  of  his  account  for  the  arrears  of  salary 
due  to  him,  and  it  was  the  duty  of  the  board  of  supervisors  to 
audit  and  allow  it. 

The  point  is  now  to  be  considered  whether  the  circuit  judge 
erred  iti  instructing  the  jury  liiat  under  the  evideiice  it  necessa 
rily  followed  that  the  defendant  had  incurred  the  penaly  sued 
kn:  After  a  careful  examination  of  the  points  discussed  on  the 
argument,  I  cannot  see  what  other  conclusion  could  have  been 
arrived  at.  Though  it  does  not  appear  to  have  been  distinctly 
proved  that  the  defendant  was  the  mayor  of  (he  city,  yet  that 
fact  was  obviously  assumed  by  both  parties,  aiKl  the  trial  pro- 
ceeded on  that  assumption.  The  testimony  consisted,  almost 
exclusively,  of  admissions  and  documentary  evidence,  and 
there  is  no  pretence  that  any  portion  of  it  was  contradictory. 
It  then  presented  a  case  of  undisputed  facts,  and  if  the  view  of 
the  law  as  applicable  to  them,  taken  by  the  circuit  judge,  was 
correct,  there  was  no  escape  from  the  conclusion  that  the  defen- 
dant had  incurred  the  penalty.  If  the  charge  of  the  judge  had 
been  that  the  vote  of  the  defendant  against  the  audit  and  allow- 
ance of  the  account  made  him  liable  for  the  penalty,  it  would 
have  been  in  legal  effect  the  same  as  that  in  fact  given,  and  it 
certainly  would  have  .been  surprising  to  have  found  it  gravely 
submitted  to  the  jury  to  decide,  upon  the  official  proceedings  of 
the  board  of  supervisors  indisputably  showing  it,  whether  such 
vote  had  been  given.  As  therefore  there  was  no  disputed  ques- 
tion of  fact  for  the  determination  of  the  jury,  no  objection  exists 
against  the  positive  instructions  of  the  circuit  jud^i^t',  as  to  the 
liability  of  the  defendant,  if  the  negative  votes  given  by  him  on 
the  question  of  the  audit  and  allowance  did  in  law  render  him 
liable.  That  question  will  now  be  briefly  examined,^  and  in  its 
consideration  I  will  notice,  as  connected  with  it,  the  exceptions 
taken  to  the  refusal  of  the  judge  to  cliarge  the  jury  as  requested 
by  the  counsel  of  the  plaintiff  in  error.  The  right  of  Judge 
Lynch  to  the  payment  of  the  arrears  of  salary  due  hiio  at  tihe 
time  of  the  passage  of  the  act  of  1841,  and  the  validity  of  the 
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kw  inqposing  the  dut;y  oq  the  board  of  supervisors  to  audit  Aud 
allow  it,  I  have  already  considered,  aiid  I  think  established. 
That  act  was  niandatory  in  its  character.  It  did  not  only  pro- 
vide that  the  compensation  of  the  associate  judges  should  be  a 
county  charge,  vesting  the  board  of  super visoi^s  with  a  discre- 
tion under  their  general  power  ^'  to  examine,  settle  and  allow 
all  accounts  chargeable  against  the  county,"  but  it  declared  that 
it  should  be  made  in  a  fixed  and  definite  salary,  payable  at 
specific  periods,  and  directed  the  board  '^  to  audit  and  allow  "  the 
account  of  arrears  of  salary  then  due^  on  or  before  the  tenth  day 
of  July  then  next,  and  thereafter  quarterly,  as  the  same  should 
become  due.  It  was  a  specific  duty ;  and,  as  I  have  before 
remarked,  the  supervisors  could  not  question  Judge  Lynch's 
right  to  compensation  or  vary  the  amount  specified.  This 
principle  was  established  by  the  supreme  court  in  The  People 
V.  The  Sapemisors  of  DtUckess^  (9  Wend,  608.)  In  tltat  case 
it  appeared  that  by  the  act  of  1832,  for  the  preservation  of  the 
public  health,  {Laws  of  1832,  p.  581,)  the  board  of  health  were 
authorized  to  prescribe  the  duties  and  powers  of  the  health  offi- 
cer, to  direct  him  from  tinae  to  time  in  the  performance  thereof^ 
and  to  fix  the  compensation  he  -should  receive ;  and  all  the 
expenses  incurred  by  the  board  were  declared  to  be  a  county 
charge.  It  was  -held  that,  with  the  exception  of  the  compensa- 
tion to  be  paid  to  the  health  office]^,  the  supervisor's  bad  a  dis- 
cretionary power  in  the  settlement  and  allowance  of  those 
claims,  involving  the  right  to  r^'ect;  but  that  they  had  no 
authority  to  alter  the  compensation  fixed  by  the  board  of  health 
for  the  health  officer,  but  were,  on  the  contrary,  bound  to  audit 
it.  This  principle  was  also  fully  recognized  and  adopted  by 
the  court  for  the  correction  of  errors  in  The  People  v.  The  Su- 
pervisors of  the  CourUy  of  Kings,  (16  Wendell^  620.)  The 
-question  there  arose  on  the  power  of  the  board  of  supevvisocs: 
of  Kings  county,  to  reduce  the  damages  assessed  by  u  jury  to* 
the  owner  of  land  taken  far  the  opening  of  a  road  in  the  Ihea 
town  of  Brooklyn.  It  was  provided  by  a  special  act  that  the 
^commissioners  of  highways  of  the  counties  to  which  the  aot 
applied  should  cause  a  statement  of  the  verdict,  churges  and 
Vol.  m.*  61 
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expenses  in  laying  out  a  certain  road  '^  to  be  delivered  to  the 
supervisor  of  the  town,  who  shall  lay  the  same  before  the  board 
of  supervisors,  by  whom  the  same  shall  be  audited.^  The  next 
section  directed  that  the  amount  of  damages,  as  settled  by  the 
jury,  or  as  liquidated  by  the  conmiissioners  of  highways,  to- . 
gether  with  the  charges,  &c.  "  as  audited  and  allowed  hy  the 
hoard  of  supervisorsj^^  should  be  levied  and  collected  in  the 
town  in  which  the  highway  was  situated.  The  supreme  court, 
in  The  People  v.  The  Supervisors  of  Kings  County,  (7  Wen- 
dell, 530,)  had  held,  that  under  the  powers  thus  conferred  the 
supervisors  had  a  discretion  in  relation  to  the  damages,  as  well 
as  the  charges,  and  had  a  right  to  examine  the  assessment,  and 
if  they  thought  it  extravagant  to  reduce  it,  and  direct  the 
balance  only  to  be  levied  and  collected.  Relying  on  this  decis- 
ion, the  supervisors  greatly  reduced  the  amount  of  damages 
awarded  to  one  Hoyt,  and  their  act  was  sustained  by  the  su- 
preme court.'  On  a  writ  of  error  it  was  held  by  this  court  that 
the  verdict  of  the  jury  was  final  and  conclusive,  as  well  in 
respect  to  the  town  as  the  individual  whose  land  was  taken,  and 
that  consequently  the  supervisors  were  bound  to  allow  the  whole 
amount  of  damages  as  settled  by  the  jury,  and  had  no  power  to 
reduce  the  same.  All  the  members  of  the  court  with  one 
exception  (twenty-five  being  present)  concurred  in  this  decision, 
and  voted  for  a  reversal  of  the  judgment  of  the  supreme  court. 
It  is  clear,  therefore,  that  the  supervisors  had  no  discretionary 
power  to  exercise,  either  as  to  the  justice  or  the  amount  of  the 
claim  of  Judge  Lynch. 

It  was  insisted,  however,  that  the  penalty  is  not  incurred  un- 
less the  intention  of  the  board  in  not  auditing  and  allowing  the 
account  was  corrupt.  This  view  is  wholly  untenable.  The 
offence  consists  in  the  refusal  to  perform  the  duty  required  by 
law,  and  not  on  the  intent  or  motive  by  which  the  members  of 
the  board  are  actuated.  It  is  a  universal  principle,  that  a  man 
shall  be  taken  to  intend  that  which  he  does.  {Stark.  Ev.  pt.  4, 
p  739.)  It  was  even  held  in  The  People  v.  Brooks,  (1  Denioj 
467,)  that  a  justice  of  the  peace  was  indictable  for  a  misdemeanor 
as  for  a  wilfiil  neglect  of  duty,  i*   refusing  to  take  an  affidavit  in 
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an  action  pending  before  him,  although  he  believed  he  was  not 
bound  to  take  it,  and  acted  in  good  faith  in  his  refusal.  The 
judge  who  delivered  the  opinion  of  the  court  says :  "  The  justice 
knew  what  was  asked  of  him,  and  he  knew  what  he  refused. 
Inhere  was  nothing  like  surprise,  inadvertence  or  misapprehen* 
sion  on  his  part.  He  refiised  to  administer  the  oath  and  he  in- 
tended so  to  refuse.  This  is  a  wilful  violation  of  duty."  And 
ho  adds,  "  Ignorance  of  the  law  is  no  excuse ;  and  an  honest 
conviction,  that  one  has  a  right  to  do  what  the  law  declares  to 
be  illegal,  will  not  make  the  act  innocent."  The  same  princi- 
ple was  decided  in  Smith  v.  Brown^  (1  Wend.  231.)  There  the 
defendant  was  sued  for  a  penalty  given  for  altering  or  counter- 
feiting a  brand  upon  a  barrel  of  flour,  unfit  for  exportation.  The 
fact  being  proved,  it  was  insisted  as  a  defence  that  it  was  igno- 
rantly  done,  and  with  no  intention  to  violate  the  law.  But  the 
court  say,  "  Ignorance  is  no  excuse  for  a  violation  of  a  statute." 
The  rule  on  the  subject  appears  to  be,  that  in  acts  mala  in  se, 
the  intent  governs,  but  in  those  mala  prohibita^  the  only  in- 
quiry is,  has  the  law  been  violated  ?  {See  Calcroft  v.  Gibbs^  5 
D.  4*  £.  20 ;  Anthon's  N,  P.  Rep.  154,  n.  a.)  The  eflect  and 
operation  of  a  statute  imposing  a  special  duty  on  a  board  of  su- 
pervisors, and  the  duties  and  liabilities  growing  out  of  it,  were 
fully  discussed  and  considered  in  Caswell  v.  Allen,  {7  John.  63.) 
That  was  also  an  action  of  debt,  brought  against  the  defendant 
as  a  supervisor  of  the  county  of  Cayuga,  for  a  neglect  and  refusal 
to  levy  and  raise  a  sum  of  money  directed  to  be  raised  by  a  spe- 
cial act,  for  the  erection  of  a  fire  proof  clerk^s  office.  It  appeared 
on  the  trial,  that  at  a  meeting  of  the  board  of  supervisors,  at 
which  the  defendant  was  present,  a  motion  was  made  to  raise 
the  sum  required  for  that  purpose,  but  it  was  lost — the  defendant 
voting  in  the  negative — and  the  board  did  not  meet  again  during 
that  year.  The  judge  before  whom  the  cause  was  tried  was  of 
opinion  that  the  supervisory  had  a  discretion  as  to  raising  the 
money,  and  that  before  a  recovery  could  be  had  it  must  be 
shown  that  they  had  abused  that  discretion  or  exercised  it  cor- 
ruptly, and  nonsuited  the  plaintifis.  The  nonsuit  was  set  aside 
by  the  supreme  court,  and  in  their  opinion  it  is  declared  that  the 
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net  requiring  the  mpney  to  be  raised  was  mandatory — ^that  no 
discretion  appeared  to  Have  been  given  to  the  supervisc^rs.  They 
were  obliged  to  raise  and  levy  the  tax  as  directed,  and  the  sin- 
pervisors  who  by  their  votes  prevented  a  compliance  with  the 
statute  had  rendered  themselves  liable  to  the  penalty.  There 
is  nothing  in  the  tase  under  review  to  take  it  out  of  the  rule 
there  laid  down.  The  6ct  imifosmg  the  duty  on  the  defendant, 
in  the  case  under  consideration,  was  no  less  mandatory  than  in 
that  case,  and  in  fact  did  not  ^ive  so  much  discretion.  The 
amount  there  required  to  be  raised  was  not  fixed  and  certain, 
although  limited  to  a  specific  sum.  "* 

It  was  also  urged  that  the  penalty  Was  intended  for  a  viola- 
tion of  a  public  duty,  and  not  to  aid  in  enforcing  a  private  claim 
for  a  debt  due.  There  is  ho  such  distinction  in  the  statute. 
That  is  general,  applying  to  a  refusal  or  neglect  to  perform  any 
of  the  duties  which  are  or  shall  be  required  of  any  supervisor  by 
law  as  a  member  of  the  board.  But  if  the  construction  were  as 
supposed  it  would  not  avail  the  defendant.  Although  provision 
was  made  for  satisfying  the  claim  of  Judge  Lynch  for  his  ser- 
vices, yet  it  was  for  a  debt  due  from  the  public,  which  they 
were  bound  to  discharge.  The  general  object  of  the  law  was 
to  secure  the  effecttial  administration  of  justice  by  the  paymient 
of  the  officers  chosen  to  administer  it ;  a  duty  certainly  not  less 
imperative  and  important  than  th^  erection  of  a  county  cleif  s 
office. 

It  was  further  insisted  that  the  refusal  complained  of  was  not 
an  "  oflTence"  within  the  meaning  of  the  ilevised  statutes.  With- 
out now  inquiring  what  is  the  ordinary  and  general  interpreta- 
tion of  that  term,  when  used  in  a  statute,  it  appears  to  be  suffi- 
cient to  say  that  its  meaning,  in  the  section  imposing  the  penalty, 
is  defiiied,  by  the  section  itself,  to  be  a  refusal  or  n^lectto  per- 
form any  of  the  duties  required  by  law  of  a  supervisor  as  a 
member  of  the  board  of  supervisdrS.  ' 

It  is  no  answer  to  this  action,  as  was  also  claimed  by  the 
plaintifi*  in  error,  that  Judge  Lynch  had  another  remedy  which 
he  might  have  enforced.  The  legislature  had  authorized  him 
to  adopt  the  course  he  has  pursued,  and  it  "was  not  the  province 
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of  their  agents  to  dictate  what  election  he  should  make.  Their 
duty  arose  out  of  a  specific  requirement  of  the  law,  and  he  had 
a  right  to  insist  on  its  performance. 

5f  tl^e  ?ibove  views  are  correct,  the  defendant  was  liable. 
There  w^  nQ  question  of  fact  which  the  jury  were  precluded 
from  passing  on.  They  were  not  authorized  to  deteroiine 
whether  the  defendant  had  on  the  facts  admitted  and  proved  in-  ^ 
curred  the  penalty.  That  was  a  point  to  be  decided  by  the 
circuit  juclg^  apd  with  whict^  the  jqry  had  no  legal  right  to 
interfere. 

Having  thus  disposed  of  the  questions  presented  by  the 
bill  of  exceptions,  and  shown  that  nono  of  the  exceptions  are 
well  taken,  the  only  point  remaining  to  be  noticed  is  the  objec- 
tion urged  against  the  decoration  on  the  motion  made  in  arrest 
of  judgpoent.  In  gelation  to  this  I  deem  it  unnecessary  to  add 
any  thing  to  the  reasons  assigned  by  Juc|ge  Cowen  on  the  de- 
nial of  the  n^otiop,  and  in  which  I  fully  concur,  except  to  refer 
to  \h^  case  of  SmUh  v.  Brown^  (1  Wendellj  231,)  in  support  of 
that  decision.  In  every  aspect  of  the  case  I  am  satisfied  that 
the  judgment  of  the  supreme  court  ought  to  be  affinned. 

On  the  qu3Stion  being  put,  <<  Shall  this  judgment  be  reversed?^ 
the  member^  of  the  court  yoted  as  follows : 

fhr  reversal:  SmatQrs  Beers,  Buenham,  D^syo,  Hand, 
Jones,  Sanpord,  S.  Smiti?,  Talcott  and  Williams — 9. 

JPor  affirmance :  The  President,  and  Senators  Backus, 
Denniston,  Emmons,  PoLsoM,  Hard,  Lott,  Porter,  J.  R 
Smith  and  Wheeler — 10. 

Judgment  affirmed. 
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Hargovs  vs,  Ablon  6o  Boyd. 

Where  goods  are  sold  in  close  packages,  and  there  is  a  mutual  mistake  between  thf 
parties  as  to  the  quantity,  the  vendee  is  entitled  to  recover  firom  the  vendor  ibr  any 
deficiencj,  at  the  rate  at  which  they  were  purchased.  Pen  Lott,  Senator. 
But  he  cannot  recover  remote  damages  resulting  from  the  quantity  being  so  deficient 
Tbereforej  where  cloth  was  purchased  in  bales  in  New-York,  for  the  Mexican  mar- 
ket, the  vendor  knowing  their  destination,  and  the  vendee  shipped  them  to  a  Mex- 
ican port  where  they  were  entered  at  the  custom  house,  according  to  the  invoice 
by  which  they  were  purchased,  which  by  a  mutual  mistake  represented  the  num- 
ber of  yards  to  be  considerably  greater  than  the  actual  quantity,  and  the  vendee 
was  by  this  means  obliged  to  pay  duties  and  conunissions  on  the  quantity  defi- 
cient ;  keld  that  he  could  not  recover  this  excess  from  the  vendor. 

On  error  from  the  supreme  court.  Hargous  sued  Ablon  & 
Boyd  in  the  superior  court  of  the  city  of  New- York,  and  was 
nonsuited  on  the  trial.  He  brought  error  to  the  supreme  court, 
where  the  judgment  of  the  superior  court  was  affirmed,  as  will 
be  seen  from  the  report  of  the  case  in  that  court,  in  6  Hilly  472. 
The  bill  of  exceptions  taken  in  the  superior  court  disclosed  the 
following  facts : 

The  plaintiff,  a  commission  and  shipping  merchant  in  New- 
York,  purchased  of  the  defendants,  who  were  also  commission 
merchants  and  dealers  in  dry  goods  in  that  city,  a  quantity  of 
cottonadey  to  fill  an  order  of  a  correspondent  in  Mexico.  The 
object  of  the  purchase  was  communicated  to  the  defendants. 
The  goods  were  in  close  bales,  and  were  sold  and  the  amount 
calculated,  and  the  bill  or  invoice  made  out  and  delivered  to  the 
plaintiff,  by  the  defendants,  from  the  documents  in  their  posses- 
sion, which  had  been  received  from  their  principal,  the  Bank  of 
Industry  at  Hamburgh,  and  on  the  basis  that  the  several  pieces 
of  cottonade  contained  the  specific  number  of  aunes  in  French 
measure  which  were  mentioned  in  the  invoice ;  and  they  were 
paid  for  by  the  plaintiff,  on  that  basis  and  understanding.  They 
were  sent  by  the  plaintiff  to  Mexico  in  the  original  bales  unopen- 
ed, and  entered  at  the  custom-house  in  Vera  Cruz,  according  to 
the  invoice  furnished  by  the  defendants,  and  the  duties  and  im- 
posts thereon  were  there  levied  and  paid  on  the  same  basis,  at  a 


ALBANY,  DECEMBER,  1846.  4  07 

Hargous  v,  Abloii.  ^ 

certain  specified  rate  for  each  yard,  pursuant  to  the  laws  of  Mex- 
ico. On  the  delivery  of  the  goods  to  the  Mexican  purchaserSj 
it  was  for  the  first  time  discovered  that  although  the  number  of 
pieces  was  correct,  there  was  a  great  deficiency  in  the  number 
of  yards.  This  arose  from  the  defendants'  calculating  the  con- 
tents of  the  invoice  which  came  to  them  according  to  the  French 
measure,  as  was  customary  where  goods  were  sent  from  Ham- 
burgh, whereas  Brabant  measure  was  intended ;  the  Brabant  aune 
being  only  about  twenty-seven  and  an  half  inches,  while  the 
French  was  forty-five  inches.  This  mistake  as  to  the  quantity 
was  unintentional  and  arose  without  any  fraud,  misrepresentation 
or  concealment  on  the  part  of  the  defendants.  The  computa- 
tion was  made  from  the  original  invoices  and  packages  accom- 
panying the  goods  on  the  importation  thereof,  which  had  never 
been  opened,  and  in  the  belief  that  the  documents  and  papers 
received  from  their  principals  meant  French  and  not  Brabant 
aunesj  it  being  customary  to  specify  when  any  other  aune  than 
French  is  meant  and  intended.  The  Bank  of  Industry  were 
not  manufacturers,  but  received  the  goods  in  the  usual  course  of 
business,  accompanied  by  similar  invoices  containing  the  same 
mistake.  The  defendants  have  refunded  to  the  plaintiff  the 
amount  overpaid  to  them,  and  the  object  of  the  present  action  is 
to  recover  the  duties  paid  to  the  Mexican  government,  which 
they  according  to  "  the  usual  custom  of  that  government/'  as  it 
is  stated,  refuse  to  refund,  and  the  commissions  thereon,  together 
with  the  commissions  paid  on  the  diflerence  between  the  actual 
and  estimated  quantity  of  the  goods. 

£>.  Greig,  for  the  plaintifi'  in  error. 

Charles  O^ Connor ^  for  the  defendant  in  error. 

LoTT,  Senator.  It  is  clear  that  the  goods  in  question  were 
sold  by  the  defendants  under  a  mutual  mistake  of  both  parties, 
as  to  the  actual  quantity  sold.  This  mistake  originated  in  the 
mutual  assumption  that  the  measurement  was  in  French,  where* 
as  in  fact  it  was  in  Brabant  measure,  and  the  contract  was 
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entered  into  on  that  basis.  The  difierence  in  price  between  the 
actual  and  estimated  quantity  has  since  been  reftuided  by  the 
defendants  to  the  plaintiff.  It  appears,  however,  that  the  goods 
were  entered  at  the  custom-house  in  Mexico,  and  duties  paid  on 
the  number  of  yards  specified  in  the  invoices  estimated  in  French 
measure,  and  that  the  Mexican  government  refuse  to  refund  any 
portion  thereof,  "  such  being  the  usua)  custcw  of  that  govern- 
ment.^ The  plaintiff  has  also  paid  commissions  according  to 
the  quantity  of  goods  supposed  to  have  been  contained  in  the 
packages.  The  only  question,  then,  to  be  considered  is  whether 
the  plaintiff  is  entitled  to  recover  the  amount  of  duties  and  com- 
missions so  paid  by  him  on  the  difference  between  the  estimated 
and  actual  quantity. 

It  appears  to  be  settled  that  parties  entering  into  an  agreement 
with  the  understanding  and  on  the  basis  that  certain  facts  exist, 
but  as  to  which  they  are  mutually  mistaken,  are,  on  a  discovery 
of  their  mutual  error,  remitted  to  their  original  rights.  Cox  v. 
Pyentke,  J(3  M,  ^  S.  344,)  was  determined  on  this  principle. 
A  bar  of  silver  had  been  purchased  by  the  plaintiffs,  of  the  de- 
fendant, and  paid  for  according  to  the  number  of  ounces  calcu- 
lated by  an  assayist ;  but  it  being  afterwards  ascertained  that  a 
mistake  had  be^n  made  by  which  they  had  paid  niore  than  its 
value,  they  brought  their  action  and  recovered  the  excess.  Lord 
Ellenborough  said  it  was  a  case  of  mutual  innocence  and  equal 
error,  and  a  proper  case  for  an  action  to  recover  the  excess.  The 
same  rule  was  recognized  and  adopted  in  Wheadmi  v.  Olds,  (20 
Wendellj  174.)  There  it  appeared  that  a  contract  had  been 
made  for  the  sale  and  delivery  of  oats,  and  the  parties  upon  a 
mistake  of  facts,  estimated  the  quantity  at  a  certain  number  of 
bushels,  for  which  the  stipulated  price  was  paid.  Upon  a  dis- 
covery of  the  mistake,  it  was  held  that  the  purchaser  was  enti 
tied  to  recover  back  the  money  paid  for  the  difference  between 
the  estimated  and  real  quantity.  {Se4  also  Mowati  v.  Wright^ 
1  Wmd.  355.)  In  Crippa  v.  Reade,  (6  T.  R.  606,)  Lord 
fCenyon  held  that  when  money  was  paid  under  a  mistake  of 
facts,  an  action  for  money  had  and  received  would  lie  to  recover 
It  back.    {See  1  Wheat.  Sel.  K  P.  77,  ed.  of  1881.) 
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The  present  suit  is  an  action  on  the  ctae^  but  no  question  of 
jorm  is  raised,  the  bill  of  exceptions  containing  a  stipulation 
that  <Hhe  plailntiff'^  right  qf  action  should  be  deemed  to  depend 
opon  the  question  whether  he  was  entitled  to  recover  the  said 
duties  and  commissions,  or  any  part  thereof." 

Under  the  rule  above  referred  to,,  the  plaintiff  was  entitled  to 
be  refunded  what  has  been  paid  to  him,  but  it  apfiears  to  me  to 
afford  BO  ground  for  the  recovery  of  the  duties  and  eommissions>« 
The  defendants,  if  they  could  be  held  liable  therefor,  would 
stand  in  a  situation  very  different  from  that  in  which  they  ori- 
ginally stood.  They  would,  in  such  a  case,  instead  of  being 
remitted  to  their  original  rights,  be  charged  for  damages  grow- 
ing out  of  the  transactions  and  dealings  of  the  plaintiff.  It  was 
insisted,  however,  on  the  part  of  the  plaintiff,  and  indeed  it  aph 
pears  to  have  been  conceded  on  the  trial,  that  the  defendants 
were  to  be  considered  as  warrantors  of  the  quantity  charged  in 
the  bill.  Assuming  this  position  to  be  true,  (as  to  which  I  ex- 
press no  opinion,)  (a)  I  do  not  think  that  the  warranty  would 
give  any  right  to  the  damages  claimed.  The  goods  were  to  be 
delivered  to  the  plaintiff  at  New-York,  and  if  he  had  discovered 
the  error  in  the  quantity  there,  all  he  could  have  required  of  the 
defendants  would  have  been  to  make  their  contract  good.  {See 
Blanchard  v.  Ely,  21  Wend.  342,  347.)  The  purchaser  was 
entitled  to  have  the  article  made  equal  in  quantity  to  what  the 
warranty  assumed  it  to  be,  and  the  measure  of  damages  in  such 
cases  would  have  been  the  difference  in  price  between  the  esti- 
mated and  real  quantity,  no  increase  in  value  being  shown,  be- 
tween the  sale  and  delivery.  {See  Voorhees  v.  Earle,  2  Hill, 
288,  291 ;  Long  on  Sales,  RancPs  2d  ed.  ATT,  479.)  The 
knowledge  by  the  defendants  that  the  goods  were  purchased  for 
the  Mexican  market,  cannot  alter  thqir  rights  or  increase  their 
obligations.  The  expenses  incurred  at  the  custom  house  there 
were  not  the  direct  and  immediate  consequence  of  the  vendors' 
default,  but  resulted  from  the  plaintiff's  own  act.    The  defen< 


-»■  I 


(a)  See  Long  on  SaJet^  Rand'o  ed,  903. 
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dants  had  no  agency  or  control  over  him  or  the  goods,  after  thdi 
delivery.  The  over-payment  of  the  duties  was  totally  distiiici 
from,  and  foreign  to,  the  contract  of  purchase.  It  is  no  ground 
of  claim,  that  it  is  the  usual  custom  of  the  Mexican  government 
not  to  refund  duties  overpaid  under  a  mistake.  The  defendants 
can  be  held  liable  only  for  their  own  acts,  not  for  the  fraud  or 
Injustice  of  a  foreign  government.  The  claim  for  commissions 
stands  on  the  same  principle.  The  nonsuit  below  was,  there- 
fore, properly  granted,  and  the  judgment  of  the  supreme  court 
ought  to  be  affirmed. 

On  the  question  being  put,  ^<  Shall  this  judgment  be  reversed  V 
all  the  members  of  the  court  present,  who  had  heard  the  argu- 
ment, viz:  The  President,  and  Senators  Backus,  Bubnham, 
Denniston,  Deyo,  Emmons,  Hand,  Hard,  Jones,  Lott, 
Porter,  Sanpord,  J.  B.  Smith,  S.  Smith,  Talcott  and 
Wheeler,  (16,)  voted  for  affirmance. 

Judgment  affirmed. 


Watdell  and  others  vs.  Luer. 


The  giving  of  a  promisflory  note  for  a  copartnership  debt,  by  one  of  sevcFal  partaeis 
individually  afler  the  dissolution  of  the  copartnership,  under  an  agreement  by  the 
creditor  to  accept  it  in  payment  of  the  debt,  extinguishes  the  liabDity  of  the  other 
copartners.  Per  Lott,  Senator,  and  Gardinbr,  Prendent,  Portka  and  Vah 
ScHooNHOTBN,  Senators,  contra. 

Where  a  copartner,  after  the  dissolution  of  the  firm,  gave  his  individual  note  and 
the  note  of  a  third  person  to  adjust  and  settle  a  partnership  debt,  held  an  extin* 
guiahment  of  the  demand  against  the  other  partners,  the  creditors  having  agreed 
to  receive  the  same  in  payment  of  such  demand. 

On  error  to  the  supreme  court.  Luer  sued  Cort,  Waydell  and 
Underbill,  in  the  New-York  common  pleas,  in  assumpsit.  Way^ 
dell  and  Underhill  pleaded  non-assumpsit^  and  Cort  suffered 
judgment  by  default.  On  the  trial  it  appeared  that  the  defen* 
dants  had  been  copartners  under  the  name  of  N.  Cort  &  Co.  for 
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about  one  year,  ending  in  January,  1838,  at  which  time  they 
dissolved  and  made  an  assignment  to  trustees  for  the  benefit  of 
their  creditors.  The  trustees  however  did  not  act;  but  Cort, 
under  some  arrangement  which  was  not  distincly  shown,  was 
left  in  possession  of  the  effects  of  the  concern  and  acted  m  the 
adjustment  of  its  affairs.  During  the  existence  of  the  copart* 
nership,  the  plaintiff  lent  the  firm  $1700,  for  which  betook 
their  note  payable  7th  February,  1838.    When  this  note  be- 

m 

came  due,  which  was  after  the  dissolution,  the  plaintiff  called 
upon  Cort  at  the  store  where  the  firm  had  transacted  its  busi- 
ness, and  a  settlement  was  made  of  the  amount  due  on  the  note ; 
and  Cort  gave  the  plaintiff  his  own  notes^  two  for  $500  each,  at 
nine  months,  and  one  for  $S66,  at  four  months,  payable  to  the 
plaintiff  or  order,  and — as  the  witness  who  proved  the  facts  said 
he  believed — some  other  person's  note,  and  some  money,  to  the 
amount  of  over  $100,  as  he  thought,  which  three  notes  of  Cort, 
the  note  of  the  third  person,  (the  amount  or  particulars  of  which 
the  witness  could  not  state,)  and  the  money  made  up  the 
amount  due  the  plaintiff;  and  the  plaintiff  then  gave  up  to  Cort 
the  note  of  the  firm  above  mentioned.  An  entry  was  made 
upon  the  books  of  the  firm,  crediting  Cort  with  the  amount  of 
the  plaintiff's  debt,  as  though  paid  by  him  individually.  These 
notes  given  by  Cort  were  renewed  from  tifce  to  time,  and  pay- 
ments were  made  upon  them  until  August,  1840,  when  the 
amount  was  reduced  to  $500,  and  Cort  thdn,  at  the  plaintiff's 
instance,  gave  him  a  note  signed  with  the  name  of  the  firm, 
payable  February  7th,  1841,  for  the  amount,  which  was  pro- 
duced at  the  trial.  There  was  evidence  tending  to  show  that 
the  defendant  Waydell  was  acquainted  with  the  fact  that  the 
plaintiff  had  taken  the  notes  of  Cort  for  his  debt. 

Upon  these  facts  the  counsel  for  Waydell  and  Underbill  re- 
quested the  court  to  charge  the  jury  that  they  must  determine, 
from  the  testimony,  whether  the  plaintiff,  after  the  dissolution 
of  the  firm,  took  the  individual  notes  of  N.  Cort,  the  note  of  a 
third  party  and  a  sum  of  money  in  payment  of  the  partner- 
ship debt,  and  gave  up  at  the  same  time  the  copartnership 
note ;  and  if  he  did  so,  that  such  acceptance  of  said  notes  and 
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moqey,  without  reaervatioa  of  his  ptaicn  on  the  other  parte  er^ 
was  a  discharge  i^nd  release  of  the  other  partners,  Waydell  and 
Underhill.  Th^  court  dechned  so  to  charge,  but  on  the  contrary 
instructed  the  jury  that  the  settlement  between  the  plaintiff  and 
Cort  could  not  operate  to  release  the  defendfints  Waydell  and 
Underhill,  except  so  far  as  the  individual  notes  of  Cort  were 
afterwards  p$iid ;  that  the  jury  rpust  disregard  such  settlement, 
and  that  the  plaintiff  was  entitled  to  go  back  to  the  original  loan 
and  recoyer  of  all  thei  copartners  the  balance  remaining  unpaid. 
The  defendants  excepted,  and  the  jury  returned  a  verdict  in 
accordance  with  the  charge,  upon  which  tlie  court  rendered 
judgment.  The  defendants  Waydell  and  Underbill  brought 
error  to  the  aupretiie  court,  where  the  judgment  of  the  common 
pleas  was  affirmed.  For  a  report  of  the  case,  see  6  Jfillj  448. 
The  cause  was  argued  here  by 

J  Humphrey  ^  D,  Loxd^  for  the  plaintiffs  in  error.  They 
cited  and  commented  on  Thompson  v.  Perdval,  (5  jBarn,  ^ 
Ad.  925 ;)  Bart  v.  Alexander,  (2  Mees.  ^  Wei  484 ;)  Evans 
V.  Drummondj  (4  Esp.  R,  91 ;)  Bedford  v.  Deakin,  (2  Barn.  <}* 
Aid.  310,  S.  C.  2  Siark.  N.  p.  C.  178 ;)  Arnold  v.  Camp,  (12 
JbAn,  409 ;)  Muldon  Y.  Whitlock,  (1  Ctrwen,  296 ;)  Olcatt  v. 
Raihbme,  (5  Wend.  492;)  Oakley  v.  Pasheller,  (10  Bligh's 
N.  G  548 ;  4  Clark  ^  Fin.  207,  /S.  Q.)  Reed  v.  White,  (5 
Esp.  R.  122 ;)  Boyd  v.  Mtcheock,  (20  John.  76 ;)  J^  Page  v. 
McCrea,  (1  Wend.  164;)  Hawley  v.  Foote,  (19  id,  516 ;)  Pri*- 
bie  V.  Lamed,  (91  id,  462.) 

H.  B.  Cowles  4*  C.  O^ Conor,  for  the  defendant  in  error, 
referred  to  Herring  v.  Sanger,  (3  John.  Cas.  71 ;)  Toheyi  v. 
Barber,  (5  John.  68;)  Schemerhorn  v.  Loines,  (7  trf.  311;) 
Putnam  v.  Lmoi^,  (8  id.  389 ;)  Porter  v,  Talcott,  (1  Cotcen, 
359 ;)  Hughes  v.  Wheeler,  8  id.  77 ;)  Artcher  v.  Zefi,  (5  Hill, 
200 ;)  Clark  y.  Mundal,  (1  ^a;^^  124 ;  Roades  v.  Barnes,  (I 
jBurr.  9 ;)  Puckford  v.  Maxwell,  (6  T.  jR,  52 ;)  Ou^efi^on  v. 
^orjrc,  (7  id.  64 ;)  Drake  v.  Mitchell,  (?  ^<w/,  251 ;)  Hadwep 
v.  Mendisabal,  (2  C.  4*  P.  20 :)  1  Pi?/cr*rf.  .16.  125, 127 ;    CAit 
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m  Cont.  289 ;  Maze  v.  Miller,  (I  TTa^A.  C  C.  A  328 ;)  iSftce- 
Ay  V.  Mandeville,  (6  Cranchy  253;)  Jaffrey  v.  Gornish^  (10  iV. 
Hawp.  1?.  505 ;)  Torrey  v.  Bajr^er,  (13  Ferm.  jR.  462 ;)  Bat- 
leer  V.  Slake,  (11  ikfos^.  16 ;)  Doitgal  v.  Cotcles,  (5  Z?ay,  611 ;) 
Davidson  v.  Bridgeport,  (8  Conn.  472 ;)  JS?tt  v.  Porter,  (9  irf. 
23;)  G^/en  v.  /SintVA,  (2  GiZZ^  John.  493;)  TFeat?ey-  v.  Tap^- 
cott,  (9  Leig^A,  424 ;)  4  Z?ei;.  90,  460 ;  Mourrier  v.  Meyres,  (1 
Bay,  24 ;)  Barrdli  v.  Brown,  (1  McCord,  449 ;)  BanA  of  Com- 
monwealth V.  Letcker,  {3  X  J.  Marsh,  195 ;)  Hanna  v.  Pegg, 
(1  J5/ac*/:  101 ;)  G?orrfon  v.  McCarty,  (9  JIfarrtn,  268;)  Tfar- 
pi7i  V.  jffw  Creditors,  {id.  568  ;)  Smith  v.  Rogers,  (17  J&An. 
340 ;)  Cofe  V.  Sackett,  (1  fR//,  516 ;)  Rosseau  v.  Crittenden, 
(14  Ferw.  83 ;)  ITean  v.  Dufresne,  (3  Sfer^.  $•  A  233 ;)  Zodg'e 
T.  Z>/ca^,  (3  Barn.  ^  -AZd.  611 ;)  Harrison  v.  CZo^e,  (2  /oAn. 
448 ;)  Wilder  v.  Fesseiiden,  (4  Jlfrfc.  12 ;)  Pabodie  v.  jBTing-, 
(12  /oAn.  426 ;)  MWer  v.  Holbrook,  (1  TTcnd.  317.) 

■ 

LoTT,  Senator.  The  material  question  presented  in  this 
case  is,  whether  a  partnership  debt  can,  after  notice  of  the  dis- 
solution of  the  copartnership,  be  paid  and  discharged  by  the 
negotiable  note  of  one  of  the  partners  given  to  and  received  by 
the  creditor,  as  payment  and  in  satisfaction. 

To  a  plain  and  practical  man  there  would  seem  to  be  no  pos- 
sibility of  a  doubt  in  relation  to  it.  He  would  naturally  say 
that  parties  are  at  liberty  to  make  such  settlements  as  their  con- 
venience or  interest  may  dictate,  tmd  that  such  an  arrangem^t 
affords  great  facilities,  and  is  peculiarly  advantageous  in  settling 
n  partnership  concern.  Such  too  appears  to  have  been  the  opin- 
ion of  Lord  Kenyon,  when  it  was  sought  to  make  all  the  part- 
ners liable  for  an  original  indebtedness  under  such  circumstances. 
The  proceeding,  indeed,  called  forth  an  expression  of  indigna- 
tion. He  speaks  in  the  following  strong  terras :  "  Is  it  to  be 
endured  that  when  partners  have  given  their  acceptance^  and 
when  perhaps  one  of  two  partners  has  made  provision  for  the 
bill,  that  the  holder  shall  take  the  sole  bill  of  the  other  partner 
lind  yet  hold  both  liable  ?  I  am  of  opinion  that  when  he  chooses 
to  do  so  1 1**  discharges  the  other  partner."    After  referring  to  the 
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tenns  of  the  transaction,  he  adds :  ^'  It  is  a  reliance  on  the  sole 
secarity  of  Combrune,  [one  of  the  partners,]  and  discharges  the 
defendant,"  [the  other  partner.]  {Evans  v.  Drummondj  4  Eap, 
N.  P.  89.  See  also  Reed  v.  White,  5  id.  122 ;  Bedford  v. 
Deakin,  2  Stark.  N,  P.  C.  178.) 

The  question  was  distinctly  and  clearly  brought  under  the 
consideration  of  the  supreme  court  of  this  state,  as  early  as  1815, 
in  Arnold  v.  Camp,  (12  John.  409 ;)  and  Thompson,  Ch.  J. 
there  uses  this  emphatic  language :  "  If  the  facts  in  the  case  be- 
fore us  will  warrant  the  conclusion  that  when  the  individual 
note  of  Downing  (a  former  partner)  was  taken  and  the  partner- 
ship note  delivered  up,  it  was  intended  and  agreed  to  be  consid- 
ered as  payment  of  the  note  in  question,  there  can  be  no  doubt 
but  that,  in  judgment  of  law,  it  will  operate  as  a  satisfaction  of 
the  partnership  note."  And  the  court  gave  judgment  for  the 
defendant.  The  same  principle  was  fully  recognized  in  Muldon 
V.  Whitlock,  (1  Cowen,  290,)  and  also  in  Frisbie  v.  Lamed, 
(21  Wend.  450 ;)  and  in  the  latter  case  Arnold  v.  Camp  is  cited 
by  the  same  learned  judge  who  in  the  present  case  repudiates  it 
Indeed  that  case  was  universally  acquiesced  in,  in  this  state, 
until  as  late  as  1841,  when  it  was  for  the  first  time  questioned 
in  Cole  v.  Sackett,  (1  HUl,  516.)  The  case  of  Smith  v.  Rogers, 
(17  John.  340,)  which  was  supposed  by  the  counsel  of  the  de- 
fendant in  error  to  be  an  exception,  is  not  so  in  fact.  The  note 
which  was  set  up  in  that  case  as  extinguishing  the  joint  debt, 
was  received  to  be  applied  to  the  credit  of  the  partnership  ac- 
count "  when  paid,"  and  the  opinion  of  the  court  shows  that 
their  decision  was  placed  on  the  ground  that  it  was  not  intended 
as  a  discharge  of  the  original  liability.  It  is  therefore  in  per- 
fect harmony  with  the  prior  decisions,  and  they  were  not  ques- 
tioned by  it.  {See  also  Tobey  v.  Barber,  5  ,John.  72  ;  With- 
erley  v.  Mann,  11  id,  518;  Sheehy  v.  Mandeville,  6  Cranch, 
253 ;  opinion  of  Ch.  J  Marshall,  p.  264 ;  Harris  v.  Lindsay, 
4  Wash.  C.  C.  272 ;  Story  on  Partn.  §  155.)  I  do  not  deem  it 
necessary  to  refer  to  the  opinions  of  jud<res  in  England  on  the 
point,  further  than  to  say  that,  after  careful  deliberation,  it  was 
finally  held  as  late  as  the  year  1834,  in  Thompson  v.  Percival^ 
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(6  Bam.  ^  Adol.  925,)  that  a  partnership  debt  might,  by  agree- 
ment, be  discharged  by  the  acceptance  of  the  sole  liability  of  one 
of  the  partners  only.    Lord  Denman,  in  delivering  the  opirjion 
of  the  court,  speaks  in  the  following  terms :  ^'  It  appears  to  us 
that  the  facts  proved  raised  a  question  for  the  jury  whether  it 
was  agreed  between  the  plaintiffs  and  James  that  the  former 
should  accept  the  latter,  as  their  sole  debtor,  and  should  take  the 
bill  of  exchange  accepted  by  him  alone,  by  way  of  satisfaction 
for  the  debt  due  from  both ;"  and  then,  after  discussing  its  effect, 
concludes :  "  If,  therefore,  the  plaintiffs  in  this  case  did  expressly 
agree  to  take  and  did  take  the  separate  bill  of  exchange  of  James, 
in  satisfaction  of  the  joint  debt,  we  are  of  opinion  that  their 
doing  so  amounted  to  a  discharge  of  Charles."    That  decision 
was  made  after  a  full  consideration  of  Lodge  v.  Dicas,  (3  Bam. 
^  Aid,  611,)  and  David  v.  Ellice^  (6  Barn.  ^  Cress.  196, 
S.  C.  7  Dowl.  4*  Ryl'  690,)  which  were  much  relied  on  by  the 
learned  judge  below.    As  to  the  first  of  which  it  was  said  that 
"  no  new  negotiable  security  was  given ;  nor  did  the  difference 
between  the  joint  liability  of  the  two  and  the  separate  liability 
of  one  of  them  appear  to  have  been  brought  under  the  consider- 
ation of  the  court :"  and  in  regard  to  the  latter,  "  no  bill  of  ex- 
change was  given ;  and  that  decision  is  not  altogether  satis- 
factory to  us.^    See  also  Hart  v.  Alexander,  (2  Mees.  ^  Welsh. 
484,)  decided  in  1837,  recognizing  the  same  principle.    It  is 
useless  here  to  examine  more  cases.    They  are  most  of  them 
referred  to  in  the  opinion  of  the  court  below.    The  result  of 
them  is,  that  in  England  the  note  of  one  partner  is  considered 
as  a  discharge  of  a  previous  copartnership  debt,  when  so  receiv- 
ed ;  and  such  also  has  been  the  understanding  of  the  courts 
of  this  state,  till  the  decision  of  Cole  v.  Sackeit,  above  referred 
to.     The  authorities  referred  to  in  support  of  that  decision  will, 
I  think,  with  great  deference  to  the  distinguished  jurist  who  de- 
livered the  opinion  in  that  case,  as  well  as  the  one  under  con- 
sideration, be  found  not  to  sustain  his  conclusion.    They  only 
establish  the  principle  that  the  naked  promise  of  the  debtor  him- 
Belf  will  never  satisfy  a  pre-existing  debt;  and  that  tha taking 
of  a  note,  either  from  one  of  several  joint  debtors  or  fronc  a  third 
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person,  is  not  considered  a  payment  of  it,  unless  U  be  ttgreed  U 
be  tcJcen  as  ffatfmenty  and  are  therefore  perfectly  consistent  witfa 
the  rule  laid  down  and  adopted  in  Arnold  v.  Camp*  A  rale 
thus  establisiied,  so  reasonable  and  equitabte  in  itself^  and  of 
such  vital  interest  and  importance  t6  a  coniniercial  community, 
where  there  are  frequent  changes  in  the  business  l^attons  of 
OUT  citizens,  ought  not,  after  so  long  and  continued  an  acquies- 
cence, to  be  disturbed,  unless  inconsistent  with  some  infiexibld 
principle  of  law. 

It  then  Remains  to  be  considered  whether  such  a  ))rincip]e  ex- 
ists. The  whole  argument  of  the  court  below  appears  to  be 
placed  oto  the  ground  that  a  debt  catinot  be  dischai:]ged  by  the 
mere  promise  of  the  debtor  to  pay  it.  "  The  logic  of  these  pleas^ 
(says  the  learned  judge  in  Cole  v.  SackeU^)  is  no  more  than 
saying, '  Your  precedent  debt  is  discharged,  because  I  promised 
o  pay  it  in  another  form,  and  you  accepted  the  latter  promise 
ds  a  Satisfacticm."  Now  I  concede  that  the  note  of  a  debtor 
himself  will  not  dischai^  a  precedent  debt,  though  it  may  sus- 
pend the  remedy ;  yet  I  consider  it  to  be  equally  well  settled  that 
the  acceptance,  by  a  creditor,  of  the  note  of  a  third  person  for  an 
existing  indebtedness,  operates  as  an  extinguishment  of  the  ori- 
ginal consideration,  when  agreed  to  be  accepted  in  full  satisfac- 
tion of  it.  See  Booth  v.  Smith,  (3  Wend,  <>8,)  and  Frisbie  v. 
Lamed,  (21  id.  460,)  where  the  whole  doctrine  is  well  consid- 
ered by  Mr.  Justice  Cowen.  And  here  it  may  be  useful  to 
examine  on  what  principle  this  latter  rule  is  placed.  In  Booth 
▼.  Smith,  the  defendant  was  sued  for  the  balance  of  a  due  bill, 
made  by  him  to  the  plaintiff,  in  satisfaction  whereof  he  subse- 
quently gave  a  note  for  the  amount  due,  of  three  other  persons, 
endorsed  by  himself.  These  facts  being  set  up  in  a  plea,  were 
held  to  be  a  good  defence.  Justice  Sutherland,  in  g'iving  the 
judgment  of  the  court,  says :  "  The  plea  is  unquestionably  good. 
It  would  have  been  good,  by  way  of  accord  and  satisfaction,  if 
no  part  of  the  original  debt  had  been  paid  prior  to  the  accept- 
ance by  the  plaintiff  of  the  last  note."  He  concludes  by  sayings 
^<  Although  the  defendant  still  remains  liable,  the  character  of 
his  responsibility  is  changed.    He  has  entered  into  a  new  ccni- 
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tract  with  his  creditor,  who,  upon  an  adequate  cmisideration 
(the  obtaining  the  note  of  a  third  person  as  an  additional  secur 
rity  for  the  debt)  has  agreed  to  look  to  the  defendant  as  endorser 
only,  and  to  relinquish  all  claim  on  him  in  any  other  character. 
*He  cannot  be  charged  upon  the  original  consideration,"    In  the 
latter  case,  {Frisbu  v.  Lamed^)  there  was  an  acceptance  of  the 
note  of  a  third  person  from  one  of  the  members  of  a  firm,  en* 
dorsed  by  him^  together  with  the  payment  of  the  balance  of  an 
account  in  cash.    Judge  Cowen  held  it  a  good  accord  and  satis- 
faction, saying  "When  a  note  of  a  third'  person  is  transferred 
by  the  d^^btor  to  and  taken  by  the  creditor,  and  credit  is  given 
for  it  as  payment,  the  effect  is  the  same  as  the  acceptance  of  a 
horse  or  other  chattel  on  the  same  terms.    The  simple  contract 
of  sale  or  claim  by  one  side,  and  a  promise  to  pay  by  the  vendor 
or  debtor,  is  departed  from.    A  new  and  distinct  contract  is 
made,  and  new  relaticms  arise  out  of  it."    From  these  remarks 
it  will  be  seen>  that  where  there  is  a  new  contract  made  varying 
the  relation  of  the  parties,  or  where  even  the  character  merely 
of  the  responsibility  is  changed,  upon  a  good  consideration,  then 
the  original  cause,  of  action  is  discharged.    This  principle  I  un- 
derstand indeed  to  be  conceded,  in  the  opmion  of  the  court  in 
the  present  case ;  but  it  is  insisted  that,  in  the  acceptance  of  the 
individual  note  of  one  of  the  partners  only,  there  is  no  consider- 
ation for  the  discharge  of  the  other  partners,  and  that  an  agree- 
ment, to  that  effect,  is  nudum  pactum.    It  is  argued,  with  much 
plausibility,  that  as  the  note  of  all  of  the  debtors  could  not  have 
that  effect,  it  follows  as  "  an  obvious  corollary,  that  the  less  and 
weaker  security  could  not  have  a  greater  effect  than  the  higher 
and  stronger  f  but  the  argument  is,  in  my  opinion,  fallacious. 
It  assumes  that  each  partner  is  individually  liable  for  the  debt 
of  the  partnership,  and  that  consequently  tfiere  is  no  new  codk 
sideration  for  the  promise.    Although  the  debt  is  equally  die 
debt  of  all  the  partners,  yet  there  is  no  separate  liability^    The 
obligation  is  joint,  and  it  cannot  be  enforced  against  one  only« 
It  is,  in  no  sense,  the  several  debt  of  either.    In  case  of  the  death 
of  one,  the  survivor  is  entitled  to  the  possession  and  disposition 
of  the  assets  to  enable  him  to  discharge  the  debts  and  settle  the 
Vol.  in.*  53 
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concern.  He  alone  is  suable  at  law,  and  it  was  settled  by  this 
court  in  Lavrrence  v.  The  Trustees  of  the  Leake  ^  Watts 
Orphan  Himse,  decided  in  December,  1845,(a)  that  no  relief 
can  be  had  against  the  representatives  of  the  deceased  partner 
until  the  remedy  at  law  has  been  exhausted  against  the  survivor, 
except  in  the  case  of  his  insolvency.  It  is  also  a  principle,  fully 
recognized  and  acknowledged  in  this  state,  that  in  cases  of 
bankruptcy  the  partnership  debts  must  be  paid  out  of  the  part- 
nership estate,  and  private  and  separate  debts  out  of  the  private 
and  separate  estate  of  the  individual  partner ;  and  that  partnership 
creditors  have  no  claim  on,  and  cannot  resort  to  the  separate 
estate  of  either  partner,  until  his  individual  creditors  are  satisfied. 
(3  Renins  Com.  65,  and  cases  cited.)  It  is  evident,  therefore, 
that  it  may  frequently  occur,  that  a  claim  against  a  firm  may  in 
fact  be  worth  less  than  if  held  against  one  of  its  members,  not 
merely  on  account  of  the  means  of  enforcing  payment,  but  as  to 
the  availability  of  the  fund  out  of  which  it  is  to  be  made ;  and 
although  the  learned  judge,  in  delivering  his  opinion  below, 
says  he  "  is  unable  to  see  how  the  name  of  one  is  better  alone 
than  when  joined  with  another's  in  point  of  solvency,"  yet  it  is 
clear  from  the  principles  above  referred  to,  that  it  may  be  more 
available  as  a  security.  When  therefore  a  creditor  agrees  to 
release  a  joint  indebtedness,  by  the  acceptance  of  a  note  or  any 
other  obligation  of  one  of  his  debtors  in  payment,  he  .receives  a 
consideration  which  may  be  more  valuable  to  himself  than  the 
original  claim.  Whether  it  is  in  fact  so  is  wholly  immateriaL 
Tile  slightest  consideration  is  sufficient  to  support  the  most 
onerous  obligation.  {Oakley  v.  Boorman,  21  Wend.  588.)  In- 
deed the  additional  obligation  assumed  by  one  of  his  debtors,  by 
becoming  responsible  severally  for  the  entire  debt,  would  of 
itself  render  it  a  valid  agreement.  It  is  not  necessary  that  there 
sliould  be  a  benefit.  Damage  or  loss  by  one  party,  sustained  at 
the  request  of  the  other,  is  sufficient.  (1  Wheat.  Selw.  N.  P. 
32,  ed.  1823.)  As  it  is  expressed  by  Chancellor  Kent,  "A  valu- 
able consideration  is  one  that  is  either  a  benefit  to  the  party 

(a)  9  Demo,  577 
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promising,  or  some  trouble  or  prejudice  to  the  party  to  whom 
the  promise  is  made."  (2  Kenfs  Com,  466,  2d  ed.)  The  facts 
in  the  present  case  show  that  the  individual  notes  of  Cort  were 
given  upon  the  request  of  Luer  the  plaintiff,  who  said  he  wanted 
them  ^*  to  raise  money."  The  firm  were  insolvent,  and  from  the 
circumstance  that  payments  were  from  time  to  time  made,  it  is 
probable  that  there  was  more  prospect  of  ultimate  payment  of 
the  demand  by  Cort  alone  than  by  a  reliance  on  the  firm.  At 
all  events,  I  am  clearly  of  opinion  that  the  doctrine  of  nudum 
pactum  is  not  applicable  to  the  present  case.  There  may,  as 
Judge  Marshall  said  in  Sheehy  v.  Mandeville,  above  cited,  ^^be 
inducements  to  take  a  note  from  one  partner  liquidating  and 
evidencing  a  claim  on  a  firm  which  might  be  a  suflicient  con- 
sideration for  discharging  the  firm."  When  therefore  a  creditor 
has  made  a  settlement  which  may  involve  one  partner  in  in- 
creased responsibility  and  give  him  a  credit  with  his  former 
partners  to  the  extent  of  the  debt  assumed,  the  relation  of  the 
parties  is  varied,  and  new  liabilities  are  incurred  which  the  law 
considers  a  valid  consideration.  To  use  the  language  of  Judge 
Piatt,  in  Boyd  v.  Hitchcock,  (20  John.  76,)  which  was  an  analo- 
gous case,  ''good  faith  and  sound  principle  require  that  this 
should  be  deemed  a  valid  accord  and  satisfaction  to  bar  the 
plaintiff's  action." 

Entertaining  these  views,  I  am  of  opinion  that  the  judgments 
should  be  both  reversed,  and  a  venire  de  novo  awarded. 

Porter,  Senator.  That  the  debt  sought  to  be  recovered  was 
atone  time  the  debt  of  the  defendants  in  this  suit,  is  not  disputed ; 
but  the  retiring  members  insist,  that  as  the  plaintiff  below  knew 
of  the  dissolution  of  the  copartnership,  and  that  the  business  of 
settling  the  debts  of  the  firm  had  been  left  with  Cort,  together 
with  their  property ;  he  knowing  this  and  consenting  to  extend 
the  credit,  and  to  take  the  individual  promise  of  Cort,  and  give 
up  the  note  of  the  firm,  has  virtually  released  the  firm  from  the 
original  liability. 

The  contract  of  indebtedness  having  been  established,  the 
court  should  have  evidence  of  its  performance ;  or  that  it  has 
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been  released  or  discharged  in  some  yalid,  legal  maQner  ^  or  th«t 
the  promisee  has  dcme  some  act,  ioGonsistent  with  his  claim  to 
enforce  the  original  promise— otherwise  we  must  recognize  tbd 
continuing  liability,  and  sustain  the  suit  upon  it.  It  must  be 
admitted  that  there  have  been  discordant  decisions  upon  the  ques* 
tion  presented  in  this  case.  It  has  been  decided  that  by  tidcii^ 
the  note  of  one  of  two  joint  debtors,  the  joint  debt  is  discharged* 
The  plaintiffii  in  error  in  this  case  are  called  upon  to  maintain  that 
position  as  sound  law.  In  looking  back  upon  the  decisions  of  the 
supreme  court,  we  find  that  in  Arnold  v.  Campf  (12  WeruL  409») 
it  held,  that  when  the  payee  of  a  note  given  by  a  partnership^ 
•took  the  individual  note  of  one  of  the  partners  and  gave  up  the 
first  note,  it  was  a  discharge  of  the  partnership  debt,  l^us  ease 
cannot  be  distinguished,  as  I  read  it,  from  the  one  before  usf 
and  if  it  can  be  sustained,  is  decisive  foor  the  plaintifis  in  error.  Il 
is  important  therefore,  to  look  at  the  authority  upon  which  that 
decision  reposes.  The  cose  of  Sheebp  y.  MandeviUe^  (6  Cranch^ 
264,)  i»  first  cited  by  the  court,  and  in  that  case  it  wa»  held 
that  a  plea  which  averred  that  a  note  of  one  partner  had  been 
taken  on  an  express  agreement  with  the  creditor  that  it  should! 
be  received  in  satis&ction  of  a  partnership  debt,  was  a  good  plea^ 
In  one  aspect,  this  case  is  in  conflict  with  the  opinion  of  the  su- 
preme court  in  the  case  now  before  us — in  respect  to  the  doetnne 
of  nudttm  pactum — and  sustained  the  case  of  Arnold  v.  Camp, 
But  without  the  averment  of  an  express  agreement,  of  which 
there  was  no  proof  in  Arnold  v.  Camp,  there  is  no  reason  to 
suppose  that  the  same  decision  would  have  been  made. 

Newmark  v.  Clay^  (14  East^  239,)  is  also  relied  upon.  But  I  can 
extract  no  principle  firom  this  case  which  supports  the  decision 
of  Arnold  v.  Camp.  The  question  turned  upon  the  appro{ma- 
tion  of  a  payment  that  had  been  made  by  two  remainhfig  mem- 
bers of  a  firm,  to  the  discharge  of  a  debt  contracted  while  a  third 
person  had  belonged  to  the  firm,  and  who  was  sought  to  be 
charged  in  that  suit  with  the  payment  oi  the  same  debt.  While 
they  thus  continued  partners,  the  creditor  received  in  payment 
bills  of  exchange,  which  were  dishonored  after  the  partnerebip 
was  dissolved ;  but  the  remaining  partners  took  up  the  disboa» 
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tired  bills,  by  gtraig  good  ones  in  their  places.  And  the  qoes- 
lion  was  Aether  the  utsHs  of  the  good  bills  should  be  applied 
to  the  old  debt,  or  to  a  debt  afterwards  contracted  by  the  remain* 
ing  partners.  The  court  held  that  delivering  up  the  dishoaored 
bills  upon  the  receipt  of  the  new  bills  was  eridence  of  a  particu- 
lar appropriation  of  the  new  bills  to  the  payment  of  the  old  debt. 
So  far  fix>m  the  retiring  partners  relying  upon  the  creditor's  re- 
ceirittg  the  note  of  the  remaining  partners  in  satisfaction  of  his 
indd»tedoe68,  they  had  substituted  bills  that  were  paid,  for  the 
dishonored  bills ;  so  that  this  question  was  entirely  CEcIuded. 

The  other  cases  cited  by  the  court  (IVftey  v.  Barber,  6  John. 
72,  and  WHherhy  t.  Marm,  11  id.  518,)  only  decide  that 
accepting  a  note  of  a  third  person,  upon  an  express  agreement 
that  it  shall  be  received  in  payment  of  a  pre-existing  debt,  is  a 
discharge  of  that  debt.  The  creditor  in  such  a  case  runs  the 
risk  of  its  being  paid.  Before  these  last  authorities  can  be  made 
appticaUe  to  the  ease  of  Arnold  r.  Oampy  Ibe  case  should  have 
sbown,  that  Arnold  has  expressly  agteed  to  take  Downey's  note 
in  satisfaction  of  his  debt.  Besides,  the  Kabtlity  of  a  third  party 
forms  a  new  and  distinct  considemtion.  (Hthis  there  was  no  pre- 
tence. I  am  therefore  constmined  to  think  that  the  case  of  Ar- 
nold V.  Camp  was  not  well  considered,  and  is  not  sustained  by 
the  au^onties  cited  and  relied  upon. 

But  let  us  inquire  how  it  agrees  in  principle  with  the  decisions 
of  the  supreme  court,  in  other  cases  which  have  never  been 
questioned.  The  position  taken  in  this  case  is,  that  the  accept- 
ance of  the  note  of  Oort  worked  a  complete  satisfaction  of  the 
original  debt,  and  was  a  legal  fulfilment  of  the  eontract  of  the 
joint  debtors.  The  principle  is  well  settled,  that  when  a  debtor 
gives  his  owb  negotiable  note  for  a  prior  debt,  it  is  no  absolute 
satisfaction  and  discharge  of  the  debt.  It  may  be  deemed  pri- 
ma facie  evidence  of  such  discharge ;  but  as  the  production  and 
destruction  of  the  note,  on  the  tria),  rebuts  this  evidence,  it  is 
plain  that  the  original  indebtedness  has  never  been  cancelled. 
Pintiurd  v.  Taekington,  (10  John.  106,)  Angel  v.  FuUon,  (8  id. 
149,)  Holmes  v.  De  Camp,  (1  id.  34,)  and  many  other  more  re- 
•oent  cases  establish  this  position.    The  court  has  sometimes  said 
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that  the  note  in  such  cases  extinguishes  the  debt  svh  modo  ;  bat 
it  has,  I  apprehend,  never  been  contended,  that  it  operated  as  a 
complete  satisfaction.  And  why  is  this  so?  For  the  simple 
reason  that  one  promise  cannot  in  law  or  common  sense  be  said 
to  be  given  or  received  in  satisfaction  of  a  prior  promise.  It  can 
only  be  considered  as  a  re-acknowledgment  of  the  same  identical 
debt.  If  such  is  the  acknowledged  rule  in  a  case  where  all  the 
debtors  join  in  a  note ;  by  what  rule  of  logic  can  a  case  be  taken 
out  of  the  rule,  when  only  a  part  of  the  debtors  renew  the  prom- 
ise to  pay  the  same  debt?  If  a  third  person  should  join  the 
original  debtors,  or  a  part  of  them,  in  giving  a  new  security,  it 
might  furnish  a  consideration  to  sustain  a  promise  to  accept  of 
the  substituted  security.  In  Muldon  v.  Whitlock^  (1  Cowen^ 
290,)  the  plaintiff  had  sold  goods  to  four  persons,  charging  the 
goods  to  all  of  them  in  their  books ;  and  two  months  afterwards 
took  the  note  of  two  of  them  for  the  amount ;  and  gave  a  receipt 
in  full  of  the  account.  The  makers  of  the  note  failed,  and  the 
creditors  brought  their  action  against  all  the  debtors.  The  court 
held  that  they  were  all  liable  on  the  original  indebtedness;  that 
the  receipt  of  the  note,  and  giving  a  receipt  in  full  of  the  account, 
did  not  absolutely  discharge  the  debt.  In  principle  that  is  pre- 
cisciy  the  case  now  before  us ;  and  the  facts  are  equally  strong 
to  sustain  the  doctrine  claimed  by  the  plaintiffs  in  error.  In 
both  cases  the  proof  is  wanting  to  establish  any  special  agree- 
ment. In  one  there  was  a  receipt  in  full  given  for  the  accounts 
and  in  the  other  there  has  been  a  surrender  of  the  partnership 
note.  If  one  of  these  acts  furnishes  any  evidence  of  a  special 
agreement,  so  does  the  other ;  and  neither  one  more  than  the 
other.  If  we  should  now  yield  to  the  argument  of  the  plaintiff's 
counsel,  we  must  necessarily  overthrow  this  and  numerous  other 
cases ;  and  indeed  the  whole  current  of  decisions,  as  I  under- 
stand them,  except  Arnold  v.  Camp. 

The  unsoimdness,  as  it  appears  to  me,  not  to  say  absurdity 
of  the  rule  now  contended  for,  is  strongly  exemplified  in  the 
case  of  Cole  v.  Sackeit,  (1  Hill^  516.)  To  a  declaratiop  cod* 
taining  the  common  counts,  and  an  account  stated,  the  defen- 
dants pleaded  in  bar  of  the  action,  that  they  had  accounted  with 
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the  plaintiff  concerning  the  alleged  causes  of  action,  and  ascer- 
tained  the  balance  due  to  him ;  and  given  him  their  promissory 
note  therefor,  in  full  satisfaction  and  discharge  of  the  debt. 
There  was  a  demurrer  to  the  plea,  and  the  court  veiy  properly 
held,  as  I  think,  that  a  promise  to  pay  a  debt,  though  that  promise 
is  in  the  shape  of  a  promissory  note,  is  really  no  actual  payment 
or  satisfaction  of  that  debt.  I  can  hardly  think  it  would  have 
been  creditable  to  the  law,  as  a  rational  science,  to  have  upheld 
such  a  plea.  Thus  we  find  that  the  supreme  court  have,  through 
a  long  course  of  decisions,  with  the  single  exception  named, 
adhered  to  the  same  principle  upon  which  their  opinion  in  this 
case  is  based. 

I  will  advert  to  one  consequence  of  the  principle  for  which 
the  plaintiff  contends,  and  which  will  show  the  injustice  that 
might  often  follow  its  adoption.  Soon  after  the  dissolution  of 
this  firm,  the  former  partners  made  an  assignment  of  their 
effects  for  the  benefit  of  their  creditors ;  and  we  may  reasonably 
suppose  that  the  firm  "was  insolvent.  The  notes  of  Cort  were 
received,  and  that  of  the  firm  given  up  about  that  time.  If  from 
that  time  this  ceased  to  be  the  debt  of  the  firm,  and  became  the 
debt  of  Cort  alone,  then  it  lost  all  claim  upon  the  assets  of  the 
firm.  The  plaintijOT  below  must  be  content  to  wait  until  all  the 
other  debts  of  the  firm  were  satisfied,  and  then  limit  his  claim 
to  a  share  in  one-third  of  the  surplus,  upon  an  equal  footing 
with  all  the  other  creditors  of  Cort. 

The  plaintifif's  counsel  relied  much  upon  certain  English  au- 
thorities which  he  adduced,  as  bearing  upon  this  question. 
The  earliest  case  referred  to,  and  the  earliest  in  existence,  I  sus- 
pect, on  that  side  of  the  question,  is  Evans  v.  Drummondy  (4 
Esp.  R.  91.)  This  was  a  nisi  prius  decision  in  which  Lord  Ken- 
yon  held  that  when  a  creditor  held  the  bill  of  a  firqi,  for  the  debt 
of  the  firm,  and  after  a  dissolution  allowed  one  of  the  firm  to 
renew  it,  by  giving  his  own  bill,  he  discharged  the  other  part- 
ner. It  is  only  the  opinion  of  a  very  learned  judge,  given  in 
the  course  of  a  trial,  unsupported  by  the  citation  of  any  autftor- 
ity,  or  by  a  course  of  reasoning  amounting  to  a  legal  argument. 
The  same  principle  was  adopted  in  Reed  v.  White,  (5  Esp,  R, 
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122.)  The  suit  Wiis  brought  to  recover  Ihe  price  of  cordagB 
scdd  to  the  d^ndants  as  ownens  of  a  sihip.  White  was  the 
ship^s  b^band.  Reed  took  White'fi  bill  for  the  amount,  which 
was  dishonored.  He  then  brought  this  action  against  the  own- 
ers ;  and  Lord  Eltenborougb  held  at  msi  prius,  ikai  by  dealing 
with  White  separately,  he  had  adopted  him  as  the  debtor,  and 
discharged  the  others.  It  is  in  principle  and  in  its  facts  the 
precise  case  of  MuMon  v.  WhMock  beftnre  cited  from  our  su- 
preme court ;  except  (hat  in  that  case,  Ihe  creditors  gate  a  receipt 
in  full  of  the  account,  when  they  took  the  note  of  two  of  the 
firm  debtors.  In  this  respect  the  fitcts  which  mtgh^t  tend  to  sus- 
tain the  opinion  of  Lord  Ellenborough  were  stronger;  and  yet 
Ofur  court  held  directiy  the  rererse. 

The  principle  of  these  two  cases  (fota  Espinnsse^  was  si^rc- 
tioned  in  a  decision  at  bar  in  1834,  in  ITiompa&H  v.  Perd:  ft. 
{6  Bam.  ^  Aid,  926.)  In  this  case  there  was  a  partne^^if 
debt  due  from  A.  db  B.  They  dissolved,  and  B.  continued  'he 
fousiiiess  on  his  own  account,  and  retained  the  funds  to  pay  {.-ut- 
nership  debts.  B.  ga^e  his  indiviAual  acceptance  to  a  <^reditor 
of  the  firm  fer  a  debt  of  the  firm.  The  bill  was  dishonored, 
and  the  creditor  eued  the  firm.  The  court  held  that  it  was  a 
question  for  the  jury,  whelher  the  creditor  had  agreed  to  accept  B. 
as  his  sole  debtor.  Prior,  however,  to  this  decision,  a  dtfi!erent 
principle  had  prevailed  in  Vbe  eourt  of  king's  bench.  In  Lodffe 
V.  Dicas,  (3  Bam.  ^  Aid.  611,)  that  court  decided,  that  where 
on  the  dissohstion  of  a  parttt^iship  it  was  agreed  between  the 
parttsers^  ti^  one  sef  them  shoukl  pay  the  debt  of  the  plaintifi^ 
dtse  firam  the  firm,  and  w4)en  he.  was  informed  of  it,  he  i^^reed 
to  exonerate  the  o1i»er  partner  from  all  responsibility ;  that  this 
did  not  fumidh  a  defence  to  asi  action  against  both  partners. 
In  1^26  the  some  doctrine  was  repeated  in  the  same  court,  in 
Dtvoid  V.  EUwe^  (6  Bam  ^  Crees.  196.)  "^  In  Aat  case  there 
were  three  partners,  and  one  of  them  retired  from  ttie  firm  and 
gave  notice  to  the  creditors.  The  others  contiimed  in  the  busi- 
ness, retained  the  funds  and  agreed  to  pay  the  debts.  The 
plaintifi^,  a  creditor,  assented  toihe  transfer  of  his  credit  to  the 
new  firm ;  and  they  paid  a  part  of  it  by  a  bill  drawn  on  them 
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by  the  creditor,  and  then  failed.  The  court  held  that  notwhh- 
fltandin;  this,  the  retiring  partner  was  stfll  liable.  These  two 
cases  are  in  conformity  with  those  in  our  courts,  and,  as  is  be- 
lieved, with  well  founded  principles,  and  can  hardly  be  said  to 
be  impaired  by  those  of  a  contmry  tendency. 

I  can  see  no  ground  upon  which  to  question  the  decision  of 
the  supreme  court,  and  shall  therefore  vote  for  its  affirmance. 

Talcott,  Senator.    The  proposition  which  the  defendants 
counsel  desired  the  court  to  affirm  in  its  charge,  assumed  that 
there  was  evidence  tending  to  show  that  the  note  of  a  third  per- 
son was  transferred  by  Ck>rt  to  the  plaintiff,  on  account  of  the 
copaitnership  debt,  on  the  occasion  of  the  adjustment  when  Cort 
gave  his  individual  notes  to  the  plamtiff.    There  was  some  evi* 
dasce  to  that  efl^t.    But  the  court  refused  to  charge  in  the 
manner  requested,  and  on  the  contrary  instructed  the  jury  to 
disregard  the  settlement  between  Cort  and  the  plainti£^  and  that 
the  latter  was  entitled  to  go  back  to  the  original  loan,  and  recov- 
er of  all  the  copartners,  the  balance  still  remaining  unpaid.    In 
ihis  decision,  I  think  an  error  was  committed  which  requires 
the  cause  to  be  sent  back  for  a  new  trial.    No  doctrine  is  better 
Mfttted  in  our  courts  than  that  an  agreement  between  a  debtor 
and  •creditor  for  compromising  a  debt  will  be  valid,  and  cut  off 
the  creditor  from  a  right  of  action  tipon  the  original  indebted- 
ness, provided  new  security  is  given  for  the  payment  of  the 
-whole  or  any  portion  of  the  delbt,  and  the  creditor  agrees  to  ac- 
cept the  substituted  securities  in  satisfaction  of  the  prior  indebt- 
e<34ie8s.    {Boyd  v.  ERtckcock,  2  John.  76 ;  Le  Page  v.  McCrea^ 
1  Wend.  164 ;   Frisfne  v.  Lamed,  81  Wend.  452.)    In  such  a 
case,  the  ok!  claim  is  cancelled,  as  between  the  debtor  and  cred- 
itor, and  a  new  one  created  in  its  stead,  upon  which  alone  the 
creditor  must  rely  in  the  assertion  of  his  legal  rights.    This  le- 
gal  consequence  will  follow,  however,  the  original  debt,  or  the 
secnrities  by  which  its  payment  was  guarantied  may  have  been 
chang^  under  the  new  arrangement.    A  part  of  the  former 
debt  may  have  been  extinguished,  or  one  or  more  of  the  original 
debtors  discharged  from  liability,  and  if  so,  it  having  been  done 
Vol.  III.*  64 
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upon  a  good  consideration,  the  creditor  will  be  bound  by  his 
agreement,  and  must  lose  what  he  has  agreed  to  surrender. 
Under  the  testimony  in  this  case,  I  think  the  jury  would  have 
been  authorized  to  find  that  the  note  of  a  third  party  was  deliv 
ered  by  Cort  to  the  plaintiff,  and  that  the  latter  agreed  to  accept 
that  note,  together  with  the  notes  of  Cort  and  the  cash  paid,  in 
<< settlement"  or  satisfaction  of  the  copartnership  debt,  and  that 
the  copartnership  note  was,  at  the  same  time,  given  up  to  be 
cancelled.  If  these  facts  had  been  so  found  by  the  jury,  no 
recovery  could  have  been  had  against  the  plaintiffs  in  error.  The 
judge,  therefore,  should  have  charged  as  requested  upon  these 
points. 

Upon  the  important  question  discussed  m  the  opinion  given 
by  the  supreme  court  in  this  case,  to  wit,  whether  the  agreement 
between  Cort  and  the  plaintiff  would  have  discharged  the  firm 
indebtedness,  provided  the  note  of  a  third  person  had  not  formed 
a  part  of  the  consideration  for  that  agreen)ent,  I  concur  in  the 
conclusion  to  which  that  court  came,  that  the  original  liability 
of  the  whole  firm  would,  in  that  case,  have  remained  unchangec? 
by  the  agreement.  Had  the  demand  been  against  Cort  alone^ 
instead  of  being  against  the  firm  of  which  he  was  a  member,  it 
is  well  settled  that  the  payment  of  a  part  of  the  debt  in  cash 
and  the  giving  of  his  own  note  for  the  balance  would  not  have 
discharged  the  former  indebtedness,  or  barred  a  suit  on  the  origi- 
nal consideration,  after  the  expiration  of  the  credit  given  by  the 
new  note,  for  the  reason  that  there  would  have  been  no  consid- 
eration, in  that  case,  to  support  such  agreement.  I  can  see  no 
better  consideration  to  support  an  agreement  to  discharge  a  debt 
against  a  firm  upon  receiving  therefor  the  note  of  one  of  the 
members  of  such  firm.  The  security  of  the  creditor  can,  in  no 
court,  be  increased  by  such  substitution ;  nor  can  I  see  that  the 
paitner  who  thus  assumes  the  payment  of  the  debt,  can  be  in* 
jured  thereby.  In  either  case,  he  is  liable  for  the  whole  amount 
of  the  debt,  and  it  can  make  no  difference  with  him,  whether 
his  liability  be  joint  or  several.  His  entire  property  is,  in  both 
cases,  equally  holden  for  its  payment.  If  such  an  agreement 
were  valid,  the  partner  who  should  discharge  a  firm  debt  by 
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giving  his  individual  paper  therefor,  might  obtain  the  advantage 
of  being  able  to  enforce  contribution  from  his  copartners  before 
any  actual  payment  was  made  by  him.  The  right  to  enforce 
contribution  accrues  on  the  payment  of  the  copartnership  debt 
by  a  member  of  the  firm ;  and  if  the  giving  of  his  own  note  in 
pursuance  of  an  agreement  to  that  effect  between  himself  and  the 
creditor,  be  held  to  constitute  such  payment,  the  right  would 
vest  when  this  should  be  done.  As  to  the  creditor,  on  the  other 
hand,  while  he  would  lose  the  advantage  which  he  might  de- 
rive from  having  a  claim  against  all  of  the  persons  composing 
the  firm,  he  could  not  tlms  acquire  the  right  of  a  prior  equitable 
lien  upon  the  assets  of  the  individual  partner  as  against  the  other 
creditors  of  the  firm.  Such  other  creditors,  not  being  parties  to 
the  arrangement  for  the  substitution  of  an  individual  indebted- 
ness^ in  place  of  the  copartnership  liability,  could  not,  in  case  of 
the  insolvency  of  the  individual  partner,  be  thus  foreclosed  from 
the  right  to  come  in  upon  equal  terms  with  the  holder  of  such 
substituted  security,  upon  a  distribution  of  the  assets  of  the  in- 
dividual partner  among,  his  creditors. 

On  the  ground  first  stated,  however,  I  think  the  judgment  of 
the  supreme  court  should  be  reversed  and  a  venire  de  novo 
awarded. 

Johnson,  Senator,  also  delivered  a  written  opinion,  in  which 
he  took  the  same  views  of  the  case  and  arrived  at  the  same  con- 
clusion which  Senator  Talcott  had  done. 

Hand,  Senator,  delivered  an  oral  opinion  concurring  substan- 
tially with  the  opinion  of  Senator  Talcott. 

Tan  Schoonhoven,  Senator,  delivered  a  verbal  opinion  in 
favor  of  affirmance,  agreeing  in  substance  with  the  positions 
taken  in  the  opinion  delivered  in  the  supreme  court. 

Gardiner,  President,  delivered  an  oral  opinion  in  fiivor  of 
reversal,  upon  the  grounds  taken  in  the  opinion  of  Senator  Lott. 
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On  the  question  being  put,  ^  Shall  this  judgment  be  revcrsedT* 
dis  members  of  the  oourt  voted  as  fdio  ws : 

For  reversal :  The  President,  and  Senators  Backus,  Den« 
NisTON,  Emmons,  Hand,  Johnson,  Jones,  Lott,  Sanford, 
J,  B.  Smith,  Talcott  and  Wheeler — 12. 

JFVr  affirmance :  Senators  Deto,  Hard,  Porter,  S.  Smith 
and  Tan  Schoonhoven — 5. 

Judgment  reversed. 
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A  a^gofiaUa  Wl  of  eKcbaoge  orpranusaoij  note  must  be  for  a  fixed  anm,  and  mwi 
be  psyabie  in  menej,  and  the  time  of  payment  mast  be  snob  that  it  will  certainlj 
aJTive ;  though  the  day  of  payment  may  depend  upon  a  eonUngency.  Ptr  Wal- 
woKTB,  CkaneeUor, 

A  bin  payaUe  at  the  drawee's  place  of  bviiiiess  on  a  day  eertain,  er  in  another  dty 
at  a  later  day,  ia  a  yafid  bOl  of  exchange.    Per  Walwobtb^  Chancellor, 

Such  a  Ull  is  dishonored  by  the  failure  of  the  acceptor  to  pay  on  either  day,  at  the 
place  designated.    Per  Walworth,  Chancellor. 

Assumpsit  on  the  money  counts  will  lie  by  the  endorsee  against  the  aooeplor  of  t 
bill  of  exchange.    Per  WiLWoaTH,  Chancellor, 

bi  aaaetion  by  the  endowces  against  the  aeoeptor  of  an  instnanent  bearing  date 
«« liSipsiG,  April  18th,  1839«'*  and  drawn  thus :  «  Forffe  8755^,  pay'bU  ^c  es 
the  31  Dee^ber  1839.  On  the  Slet  Oct  of  this  year,ptty  j^e.  to  the  order  of  oer^ 
oelvee  8755  france  60  cte,,  payable  in  Pario,  the  3lif  Dee.  eftkio  year^'  ^ 
HELD  a  valid  bill  of  exchange,  notwithstanding  the  ambiguity  as  to  the  time  of 
payaaeat. 

The  bill  may  be  construed  as  payable  at  New-Yoik  on  the  31st  OGtober»  or  at  Puis 
at  the  subsequent  day  named,  at  the  option  of  the  acceptor.  Sembile.  Per  Wal- 
worth, Chancellor. 

The  words  ^'enthe  Ziet  Oct  ef  this  year  "  should  be  njeoled  «8  rqiQgii«Bt  Per 
FoRvm  and  Bpcnosr,  Seoatoro. 

On  error  from  the  supreme  court.  J.  R.  &  EL  Mahler  sned 
Hensehel  in  the  superior  court  of  the  city  of  New- York  in  as- 
sfimpsit,  and  sought  to  recover  as  the  endorsees,  against  the  de- 
fendant as  acceptor,  of  a  bill  of  exchange.     There  was  a  verdict 
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and  judgment  for  tlie  plaintiffs,  which  was  affiraaod  on  error  ia 
the  supreme  court,  upon  which  the  defendant  brought  error  here. 
The  iacts  appearing  on  the  trial  are  stated  in  the  opinion  of  the 
chancellor,  and,  together  with  the  opinion  giren  in  the  supreme 
court,  may  be  found  in  the  report  of  the  case  in  3  BUl^  132, 

W.  W.  Van  Wagenen^  for  the  plaintiff  in  error. 

D.  D.  Fieldy  for  the  defendants  in  error. 

The  CflANCBLLOR.  The  defendants  in  error,  J.  R.  d&  H 
Mahler,  were  tlie  endorsees  of  a  bill  of  exehange^  drawii  by  Dn- 
four  Brothers  &  Co.  at  Leipaic,  in  the  kingdom  of  Baxonj,  in 
April,  1839,  payable  to  their  own  order,  directed  to  Henschel,  the 
plaintiff  in  error,  at  New-York  or  whereTer  he  was  to  be  found, 
and  accepted  by  Henschel  at  Leipsic  five  days  after  the  date  of 
such  bill.    The  bill  is  in  the  following  form : 

«  Leipsic,  April  18th,  1839. 
«  For  frs.  8755, 60  payable  in  Paris  on  the  31st  of  Decker,  1839. 
"  On  the  31st  of  October  in  this  year  pay  for  this  first  of  ex- 
change to  the  order  of  ourselves,  eight  thousand  seven  hundred 
and  fifty-five  francs  60  cts.  payable  in  Paris  the  31st  of  Decem- 
ber of  this  year,  and  charge  the  same  to  account  as  advised  by 

''  DuFouR  Brothers  &  Co. 
"  To  Mr.  Alexander  Henschel  at  New- York,  or  where  to  be 
found." 

The  defence  of  usury  which  was  attempted  to  be  set  up  by 
Henschel  on  the  trial,  wholly  failed.  The  only  question  there* 
fore  is,  whether  this  instrument  is  upon  its  face  a  valid  bill  of 
exchange,  according  to  the  law  merchant ;  so  as  to  authorise 
the  endorsees  to  maintain  a  suit  thereon  in  their  own  names^ 
For  if  upon  its  face  it  is  negotiable,  the  acceptor  could  not  be 
permitted  to  destroy  its  negotiability  by  extrinsic  proof;  espe* 
cially  in  a  case  where  he  had  no  defence  other  than  that  the 
suit  was  brought  in  the  name  oi  the  endorsees,  instead  of  the 
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drawers^  to  whom  the  amount  for  which  it  was  drawn  was  oil* 
ginally  due. 

It  is  well  settled  in  this  state,  as  well  as  in  England,  that  to 
make  a  promissory  note  or  a  bill  of  exchange  n^otiable,  it  must 
be  payable  in  money,  or  at  least  that  which  is  considered  and 
treated  as  money  by  commercial  usage.    The  amount  to  be  paid 
must  also  be  fixed  and  certain;  and  the  question  whether  it  is  or 
is  not  to  be  paid  must  not  depend  upon  a  contingency  or  event 
which  may  never  take  place.    But  if  the  time  of  payment  must 
certainly  arrive,  it  is  not  necessary  that  the  precise  day  of  pay- 
ment should  actually  appear  upon  the  face  of  the  bill  or  note, 
to  render  it  negotiable.    Thus  in  the  case  of  Colehan  v.  Qh^ 
( Willes^  Rep.  393,  Strange,  1217,  S.  C.)  a  note  payable  ten 
days  after  the  death  of  the  maker's  father  was  held  to  be  a  ne- 
gotiable note  within  the  statute.    Such  a  note  or  bill  is  in  this 
respect  like  a  note  payable  a  certain  number  of  days  after  de- 
mand, or  a  bill  payable  a  certain  number  of  days  after  sight; 
which  note  or  bill  is  absolutely  payable  although  the  precise 
time  when  payment  of  the  note  will  be  demanded,  or  the  bill 
1  will  be  presented  for  acceptance,  may  have  been  uncertain  when 
the  note  or  bill  was  drawn  or  negotiated.    And  if  tho  true  con- 
struction of  the  bill  of  exchange  now  under  consideration  upon 
its  face  is  that  the  acceptor  had  an  option  to  pay  the  bill  at  his 
place  of  business  on  the  31st  of  October,  1839,  or  at  the  city  of 
Paris  on  the  31st  of  December  thereafter,  which  is  the  construc- 
tion most  favorable  to  hun,  it  is  still  a  valid  bill ;  and  which 
authorized  the  endorsers  thereof  to  sue  in  their  own  names  upon 
his  neglect  to  pay  the  bill,  either  at  the  one  place  or  the  other, 
at  the  respective  times  prescribed  therein  for  payment. 

The  declaration  in  this  case  also  contained  the  common  mo- 
ney counts,  as  well  as  the  special  counts  upon  the  bill  itself. 
So  that  if  the  endorsees  had  mistaken  the  true  construction  of 
the  bill,  and  if  it  was  a  negotiable  instrument  upon  any  construc- 
tion which  could  properly  be  given  to  its  language,  they  were 
entitled  to  recover  it  of  the  acceptor  under  these  common  counts 
of  their  declaration,  and  the  motion  for  a  nonsuit  was  properly 
overruled.    {Dimsdale  v.  Lanchester,  4  Esp.  R.  202 ;  Wild  v 
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Fisher,  4  Pick.  Rep.  421 ;  Pierce  v.  Crafts,  12  John.  Rep.  90; 
Raborg  v.  Pcy/on,  2  TFAeo/.  Rep.  385.) 

Looking  at  the  instrument  itself,  independent  of  the  line 
which  immediately  succeeds  the  date,  and  which  I  presume  was 
only  intended  to  show  the  nature  of  the  value  received  by  the 
drawee,  as  required  by  the  French  laws,  I  think  there  could 
be  very  little  room  to  doubt  that  the  bill  was  intended  to  be 
payable  in  Paris,  on  the  31st  day  of  December,  1839 ;  and  that 
the  words,  on  the  31st  of  October  of  this  year,  must  be  rejected 
for  the  purpose  of  giving  effect  to  the  intention  of  the  parties. 
The  general  rule  of  construction  of  written  instruments,  how- 
ever, is  that  effect  should,  if  possible,  be  given  to  all  the  words 
used  therein,  provided  it  dqes  not  destroy  the  instrument  and  de- 
feat the  intention  of  the  parties.    Perhaps  effect  may  be  given 
to  all  the  words  of  this  bill,  by  considering  it  as  drawn  upon  the 
acceptor  at  New- York,  but  who  was  then  temporarily  absent, 
and  payable  there  on  the  31st  of  October ;  and  construing  the 
subsequent  words  ^^ payable  in  Paris  the  Z\st  of  December^ 
as  having  the  same  meaning  there  as  in  the  line  immediately 
below  the  date,  and  referring  to  the  fund  upon  which  the  bill 
was  intended  to  be  drawn.    In  other  words,  that  the  bill  should 
be  construed  in  the  same  manner  as  if  drawn  in  this  form,  and 
directed  to  the  drawee  at  New- York;  "  On  the  31st  of  October 
next  pay  to  our  order  eight  thousand  seven  hundred  and  fifty- 
five  francs  which  are  payable  to  us  in  Paris,  by  you,  on  the  31st 
December  of  this  year."    The  effect  of  such  a  construction  would 
be  to  anticipate  the  payment  of  the  fund  which  was  before  pay- 
able in  December  at  Paris,  and  to  make  it  payable  in  New- York 
in  October,  by  the  acceptance  of  such  a  bill.    Effect  would  also 
be  given  to  the  whole  of  the  words  of  this  instrument  by  con- 
struing it  so  as  to  give  the  option  to  the  acceptor  to  pay  the 
amount  at  his  place  of  residence  on  the  31st  of  October,  or  to 
jjay  it  in  Paris  on  the  31st  of  December.    This  last  construction 
would  carry  into  effect  the  real  intention  of  the  parties,  in  sub- 
stance, as  that  intention  appears  from  the  extrinsic  evidence. 
For,  although  such  extrinsic  evidence  is  not  admissible  for  the 
purpose  of  destroying  the  negotiability  of  this  bill  of  exchange^ 
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by  making  it  payable  in  something  besides  money,  the  parties 
unquestionably  contemplated  that  the  acceptance  would  be  paid 
at  New- York  on  the  31st  of  October,  in  exchange  on  Paris  pay- 
able on  the  31st  of  December  thereafter.  And  if  the  exchange 
between  New- York  and  Paris  in  October,  1839^  was  considera- 
bly in  favor  of  the  latter  place,  as  it  undoubtedly  was,  the  holdr 
ers  of  this  bill  would  have  no  inducement  to  refuse  a  draft  on 
Paris  in  payment  of  the  acceptance,  and  to  insist  upon  being 
paid  the  nominal  amount  of  such  acceptance  at  New- York. 
Or,  if  they  did  so,  the  acceptor  would  be  a  gainer  by  selling  his 
exchange  on  Paris  at  a  premium,  in  .New- York,  to  raise  the 
money  to  pay  his  acceptance  at  the  latter  place. 

In  every  view  which  I  have  been  able  to  take  of  this  case, 
this  was  a  negotiable  bill  of  exchange,  which  authorized  the 
endorsees  to  recover  in  their  own  names  thereon  in  this  suit. 
The  law  as  well  as  the  equity  of  the  ease  was,  therefore^  in 
their  favor.  And  tliey  have  only  been  allowed  to  recover  the 
amount  of  the  bill  and  such  interest  as  thpy  were  entitled  to 
upon  the  construction  most  favorable  to  the  acceptor  in  that  re- 
spect For  these  reasons,  I  think  the  judgment  o(  the  supreme 
court  sustaining  the  decision  of  the  si:4perior  court  of  the  city  of 
New- York,  should  be  affirmed. 

Johnson,  Senator.    I  have  examined  the  authority,  cited  by 
the  chief  justice,  in  his  opinion  of  this  case,  {ChittyonBills^  IbA 
ATner.  ed.  160,)  to  ascertain,  whether  the  words  "on  the  31st  of 
December  of  this  year,"  formii]^  a  part  of  the  instrument  given 
in  evidence,  could  be  rejected  as  repugnant  and  absurd.     The 
only  principle  there  referred  to  that  will  be  found  to  bear  upon 
this  question,  is,  that  when  the  instrument  declared  upon  or 
given  in  evidence,  is  payable  to  blank  or  c^der,  the  drawer  con- 
sents that  the  owner,  or  he  for  whose  benefit  it  was  made,  may 
insert  the  name  of  a  payee,  to  give  effect  to  the  instrument.     But 
I  think  the  same  authority  shows  that  no  one  else  could  fill  up 
the  blank.    This  is  very  different  from  striking  out  a  part  of 
an  instrument  in  writing  by  the  court  after  it  has  been  lran9» 
ferred,  and  thus  in  fact  making  a  new  agreement  between  the 
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parties.    In  Haywood  v.  Perrin^  (10  Pick,  228j)  the  court  lay- 
down  the  rule  for  the  construction  of  contracts  to  be,  that  every 
word  and  clause  shall  be  taken  into  consideration  and  have  an 
effect  given  to  it  if  possible.    That  was  a  case  of  a  note  made 
payable  on  demand;  but  at  the  bottom  of  the  note  the  parties 
had  inserted  a  memorandum  by  which  one-half  of  the  note  was 
to  be  paid  in  twelve  months  and  the  other  half  in  twenty-four 
months.    The  court,  after  ascertaining  that  the  memorandum 
was  made  by  the  parties  before  the  delivery  of  the  note,  in  order 
to  give  effect  to  every  part  of  the  instrument,  made  it  read,  pay- 
able, the  one-half  on  demand  after  twelve  months,  and  the  other 
half  on  demand,  after  twenty-four  months.     Had  the  court 
adopted  the  opinion  that  the  words  payable  on  demand,  and  the 
memorandum,  payable  one-half  in  twelve  months,  and  the  other 
half  in  twenty-four  months,  were  absurd  and  repugnant  Uie  ab- 
surdity could  easily  have  been  removed  on  the  principle  adopt- 
ed by  the  supreme  court,  by  rejecting  the  memorandum,  and 
made  it  read  payable  on  demand ;  as  the  parties  intended,  should 
the  insolvency  of  the  payor  be  likely  to  occur  before  the  end  of 
the  twenty-four  months.    Applying  the  rule  that  effect  shall  be 
given  to  every  word  and  clause   in    a    contract,   what  con- 
struction can  be  put  upon  the  instrument  under  consideration, 
so  as  to  give  it  effect?    On  the  18th  of  April,  1839,  Dufour 
Brothers  <k   Co.   request  Henschel,  "on  the  i\st  October  of 
that  year^  to  pay  to  th»  order  of  themselves,  eight  thousand  sev- 
en hundred  and  fifty-five  francs  sixty  cents,  payable  in  Paris 
the  31st  December  of  that  year,  value  in  themselves,  and  to 
charge  the  same  to  account  as  advised."    Now  it  is  perfectly 
manifest  from  the  whole  instrument,  that  it  would  be  imposible 
for  Mr.  Henschel,  on  the  31st  day  of  Oct.  1839,  to  pay  the 
drawers  or  their  endorsers  in  any  kind  of  money  known  as  such, 
which  would  become  payable  the  31st  day  of  December  there- 
after in  Paris.    If  specie  was  intended,  it  would  have  been 
available  on  delivery.    If  bank  notes  were  intended  to  represent 
gold   and  silver,  they  would  be  payable  on  demand.    I  infer, 
therefore,  the  parties  intended  that  payment  should  be  made  on 
the    31st  October,  in  something  other  than  what  is  legally 
Vol.  UI.^  56 
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considered  money.  Whether  such  payment  was  to  be  by  a  bill 
of  exchange  payable  in  Paris  on  the  31st  of  December,  1839,  as 
the  letters  of  Dufoar  Brothers  A  Co.  showed,  or  whether  some 
other  mercantile  instrument  was  intended,  is  perfectly  immate- 
rial. l%e  instrument  plainly  shows  that  money  was  not  in- 
tended, and  having  ascertained  that  fact,  tfie  court  will  pro- 
nounce the  instrument  not  to  be  a  negotiable  bill  of  exchange. 
I  regret  to  be  obliged  to  differ  with  so  learned  a  judge  as  the 
late  chirf  justice,  especially  as  die  defence  in  this  case  is  tech- 
nical. But  I  believe  that  the  characteristics  of  negotiable  paper 
have  been  so  well  defined  and  so  long  established,  that  we  are 
not  at  liberty  to  help  the  plain  tiSs  out  of  a  difficulty,  by  striking 
out  an  important  part  of  the  instrument,  in  order  to  effect  what 
never  was  intended  by  the  parties.  There  can  be  no  difficulty 
in  giving  effect,  to  the  instrument  when  counted  on  in  the  name 
of  the  drawers,,  when  if  necessary  the  letters  of  the  parties  might 
properly  explain  the  ambiguity,  if  any  there  be.  The  judg- 
ments of  the  supreme  and  superior  courts  should  be  reversed. 

Porter  and  Spencer,  Senators,  delivered  written  opinions 
in  favor  of  affirmance,  on  the  ground  assumed  by  the  supreme 
court — ^that  the  words  "  on  the  31st  Oct.  of  this  year  ^  ^ould  be 
rejected  as  repugnant. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed?" 
tile  members  of  the  court  voted  as  follows : 

For  reversal :  Senater  Johnson. 

F^or  affirmance :  The  President,  The  Chancellor,  and 
Senators  Barlow,  Emmons,  Hand,  Hard,  Lester,  Lott, 
Mitchell,  Porter,  J.  B.  Smith,  S.  Smith,  Spencer,  Tax- 
coTT  and  Wheeler — 16. 

Judgment  affirmed. 
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administratrix,,  ioc. 

WlaefB  a  sp«eial  partnertfaip  was  attem|j(ed  to  hb  fonndd  according^  to  tAb  rtattkte, 
but  in  one  of  the  newspapei^  in  wlliOh  tbe  €6no»  w«re  piiblklKed  Ae  ftnr  ebiitri- 
buted  by  tbe  speoiol  iwrther  wbm,  by  ibifltake  of  ^ke  jprmter,  statt^  «l  05000, 
instead  of  (fSKiOO^  which  was  the  true  smn  mentioned  in  the  certificate;  MM  that 
the  associates  were  all  liable  as  general  partners. 

Chi  efro*  from  the  supreme  court  The  deifediSMit  in  error  as 
aidtDltAistrdtrix  of  John  6.  Surifh  deeeaded,  brought  assTlHoipsit  for 
goodfe  told  bjr  her  intestiate,  against  tfie  plaintift  itt error;  arnf 
u^D  non'&9stimpsii  j^le^ded,  the  jui*y  found  a  special  vei^ict, 
upon  which  the  court-  below  rendered  jilidgment  foi?  (he  plaintiff 
A  s^tement  6f  (he  (acts  found  by  the  verdict  together  with  tho 
opiniott'  of  the  court  ma^^  be  seen  in  (he  report  of  th^  case  in  (J 
Hilt^  479.  It  is  sufficient-  to^  sftite  heife  thot  the  questbft  was' 
whether  the  defendants  ii^  the  court  lielow  were  gehe^al  part- 
nei^  (hey  having  sighed  a'  cieHSficate  3ti  order  to  form  a  Special' 
partnership  under  the  statute,  the  notice  of  which  ^as,  by  mfe- 
tafce,  incorrectly  printed  in  one  of  the  newspapers  iti^  whfch  it 
was  attemj^ted  to  be  published^  The  error  wais  in  the  amouhl 
stated-  to  have  been  <k>ntnbuted  by  William  Ahrgall,  the  special' 
partner;  Which  in  the  oertifica^  was  $i{QO0,  buC  in  the-  publish^- 
notice  Waft  ^5000; 

F.  Anthorij  for  the  plaintiffs  inerror. 

C  Jiidson^  fo^  the  ddfendaiii  ill  eriion 

Spencer,  Senator.  This  case  turns  upon  a  very  narrow 
question — ^wh^ethei^  both  defendants  are  to  be  deemed  general 
partners.  This  depends  upon  the  fact  whether  or  not  the  plain- 
tiffs in  error,  in  forming  their  partnership,  have  complied  with 
the  terras  prescribed  by  the  statute  authorizing  the  formation  of 
special  or  limited  partnerships.  (1  R.  S.  764.)  If  they  failed, 
it  was  in  not  complying  with  the  requirement  of  the  ninth  sec- 
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tioc  of  the  act.  This  section  prescribes  that  "the  partners  shall 
publish  the  terms  of  the  partnership  when  registered  for  at  least 
six  weeks  immediately  aAer  such  registry,  in  two  newspapers  to 
be  designated,"  &c.  "  in  the  senate  district  in  which  thesr  busi- 
ness shall  be  carried  on :  and  if  such  publication  be  not  made, 
the  partnership  shall  be  deemed  general." 

These  "  terms"  must  be  iruly  published  in  (wo  papers.  Not 
to  publish  at  all  would  be  clearly  fatal,  and  it  would  be  equally 
so  ta  publish  in  but  one  paper,  or  in  papers  in  any  other  senate 
district.  That  the  amount  of  the  capital  actually  paid  in  by  the 
special  partner  would  be  a  substantial  and  material  portion  of 
the  terms,  cannot  be  doubted.  It  is  the  foundation  of  the  credit 
to  be  given.  The  duty  of  making  such  publication  is  by  the 
statute  devolved  upon  the  partners ;  and  it  is  one  which  they 
must  see  to  at  their  peril.  If  they  fail  in  this,  the  consequence 
is  declared  in  plain  terms :  ^'  the  partnership  shall  be  deemed 
general."  In  this  the  courts  have  no  discretion.  They  have 
only  to  declare  the  will  of  the  legislature.  The  publication  of 
different  ''terms  "  in  two  papers,  in  one  of  which  they  are  untruly 
stated,  can  be  no  better  than  to  omit  a  publication  altogether. 

Where  a  statute  creates  new  rights,  exemptions  and  immuni- 
ties,  dependant  upon  a  compliance  with  precedent  conditions; 
that  such  conditions  must  be  substantially  and  even  strictly 
complied  with  needs  the  citation  of  no  authority  to  prove. 

It  seems  to  me  very  clear  that  the  judgment  of  the  supreme 
court  is  right  and  should  be  affirmed. 

On  the  question  being  put, "  Shall  this  judgment  be  reversed  ?" 
nineteen  members  of  the  court,  being  all  who  were  present  and 
had  lieard  the  argument,  voted  in  favor  of  affirmance. 

Judgment  affimied« 
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Nevinvj.Ladue  and  another,  overseers  of  the  poor,  &c. 

Ale  and  Btnmg  beer  are  inoloded  in  the  terms  wtnng  and  gpirituouB  Uquort  as  used 
in  tbe  statute,  (I  R.S.  680,  §  15,)  making  it  penal  to  sell  such  liquors  by  retail 
without  licence.    Per  Walwosth,  Chancellor, 

But  an  admission  by  a  party  prosecuted  under  the  statute  that  he  had  sold  «  ale, 
strong  beer  or  fermented  beer,'*  does  not  prove  him  guilty  of  an  offence. 

On  error  from  the  supreme  court  to  review  a  judgment  of 
that  court  affirming  one  rendered  by  the  cotirt  of  common  pleas 
of  Putnam  county.  The  facts  of  the  case  and  the  reasons  of  the 
judges  are  stated,  ante^  p.  43. 

W.  FuLlerton  ^  N.  Hill  Jr.,  for  the  plaintiff  in  error. 

/  A.  Collierj  for  the  defendants  in  error. 

The  Chancellor.  The  suit  in  the  justice's  court  against 
Nevin  was  for  an  alleged  violation  of  the  statute  against  selling 
liquors  without  a  licence.  And  the  principal  question  for  our 
consideration  is  whether  ale,  porter  and  strong  beer,  are  within 
the  prohibitions  of  the  statute  as  it  existed  when  this  offence  is 
alleged  to  have  been  committed.  The  statute  provides  that 
whoever  shall  sell  any  strong,  or  spirituous  liquors,  or  any 
wines,  in  any  quantity  less  than  five  gallons  at  a  time,  without 
having  a  licence  therefor  granted  as  therein  directed,  shall  for- 
feit twenty-five  dollars. 

To  ascertain  whether  these  malt  liquors  are  included  in  the 
term  strong  liquors,  it  may  be  necessary  to  refer  to  the  history 
of  this  species  of  intoxicating  beverage,  and  the  previous  legis- 
lation on  the  subject  both  here  and  in  England.  The  words 
strong  liquors  in  our  statutes  were  probably  intended  to  include 
all  those  strong  and  inebriating  drinks  sold  and  used  as  bevera- 
ges which  in  King  James'  version  of  the  scriptures  are  called 
strong'  drink;  as  well  as  the  products  of  the  still.  It  will  be 
«een  by  a  reference  to  the  French  translation  of  the  Bible,  that 
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the  Hebrew  word  which  is  supposed  to  mean  any  kind  of  fer- 
mented intoxicating  beverage,  and  which  in  our  English  version 
is  called  strong  dWnk,  is,  in  the  French  translation  that  I  iiave 
examined,  generally  rendered  cervaise,  {Prat.  French  Bible^ 
Paris  ed,  (^  1806,  Lev.  10,9;  Num.28y7i  Prev.  31,  6;  ^c) 
And  that  is  the  proper  French  word  to  designate  the  ale  or  beer 
of  the  ancients  produced  by  the  fermentation  of  grain  in  water. 
(  Wilson^^  fVench  Diet.  Cervoise.)  The  Hebrew  word  iised  in 
the  scriptures  could  not  have  meant  distilled  or  ardent  spirit. 
yof  the  art  of  distillation  was  not  kno^n  to  tl^e  ancients,  but  is 
9uppQ6i9d  to  b^.ve  \mfi  discpvered  several  hundred  years  after 
Ifie  eomr^e»ee£D^nt  of  the  Christian  era,  ^nd  to  have  been  intro- 
duced into  England  by  Friar  Bacon  about  the  thirteenth  century. 
There  the  knowledge  of  the  process  of  distillation  was  for  a  long 
time  coi|fiBe4  to  the  ieligioi|s  houses,  and  its  product  was  sold 
and  used  only  as  a  medicine.^  But  upon  the  dissolution  of  the 
monasteries,  shortly  jbefiore  the  mi4dle  of  the  sixteenti^  osntury, 
the  knowledge  of  the  art  became  general.  I  think,  however,  it 
bad  bee^  in  comq^pn  vis^  in  Ireland  long  before  the  time  of 
Henry  the  eighth,  under  tt>e  name  of  nsquebatigh.  But  the  w- 
toxipatijf^g  ^feifBge  i^qw  k^PWfi  ps  ale,  or  beer,  produced  by  the 
fermentation  of  barley,  w^p^t,  ^nd  other  fiMrip^ceous  substajopes, 
must  have  been  i^sed  by  tliie  J^W8  ^t  a  very  isarly  day ;  as  it 
was  by  othe|r  eastern  nations,  {(s  use  las  a  bpverage  was  prob- 
ably ki)0Wf^  tP  ther^  while  they  sojourned  io  the  land  of  Han^ 
and  bfsfore  the  Pentateuch  >yas  wTHt^Q*  For  beer  was  in  use  in 
!^ypt  from  the  most  remote  pmtiquity.  The  learned  President 
De  Goguet,  in  his  valuable  treatise  on  the  origin  apd  progress 
of  laws,  and  of  the  ^r^  ^^ong  the  most  ancient  nations,  says 
that  next  to  wiyie  it  wa^  the  most  ancient  and  universal  liquor. 
It  was  the  cpiK^iiipq  drink  of  the  greatest  part  of  Egypt ;  and  its 
invention  is  es^ceediDgly  anoienf.  {I  De  Goguet^  i?.  2,  art  3, 
p.  108,  Edifib.  ed.  ef  1775.)  And  the  discovery  of  the  art  of 
making  it,  as  stjitpd  by  Dipdorus  of  Sicily,  {Diod.  Sic  Lib.  1,) 
was  there  asarib^^  tP  Osiris;  who  was  the  Bacchus  of  the 
Egyptians.  ( TerfuUian  Jie  Cormch  v,  7,  Oxford  ed.  of  1842, 
p.  170.    See  aUo  B^M^  Ifereditus,  Phil.  ed.  of  1840,  p.  95,  n.) 
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Beer  was  sometimes  called  by  the  ancients  ihe  Pehisian  potO' 
Hon.  {WiUon^s  Fr.  Did.  art.  Beer.)  And  they  probably 
gave  it  that  name  because  they  first  obtained  it  from  the  city  of 
Pelusiufli,  near  the  month  of  the  Nile ;  where  it  was  made  in 
yery  great  quantities  at  an  early  day.  (1  WUk.  Man.  ^  CusL 
of  ike  Ancient  Egyp.  Land.  ed.  1837,  p.  172.)  We  also  know 
from  the  inspired  volume  that  long  before  Moses  wrote,  some 
of  the  then  dwellers  in  Canaan  knew  that  the  land  of  Egypt  not 
only  shared  largely  of  the  bounties  of  Ceres,  but  that  also,  by  the 
providence  of  Joseph,  it  was  able  to  suf^ly  neighboring  nations 
with  grain  in  a  time  of  famine.  And  as  the  vine  did  not  flour- 
ish in  Egypt,  it  probably  was  oinos  kristhinos^  or  barley  wine, 
that  Joseph  gave  to  his  brethren  on  thmr  second  visit  to  that 
country  to  buy  conii  when  they  drank  largely  and  became  in> 
toxicated ;  as  the  Hebrew  tekt  clearly  indicates ;  {Ekintei^s 
Sac.  Biog.  V.  2,  p.  76,  &A  Land.  ed. ;)  or,  in  the  language 
of  our  translation,  <<  drank  and  were  merry  with  him."  ( Oen. 
43,  34.) 

Herodotus,  the  oldest  of  the  Grecian  historians,  who  wrote 
nearly  five  hundred  years  before  the  commeticement  of  the 
Christian  era,  and  who  travelled  over  Egypt  and  Italy  as  well' as 
Greece,  says  the  Egyptians  used  a  liquor  drawn  from  barley  by 
fermentation.  (Belays  Herodotus^  Book  2,  i  77,  p.  95.)  Athe* 
naeus,  in  his  Feast  of  the  Sophists,  also  cites  Aristotle,  the  tutor 
of  Alexander  the  Great,  to  show  the  intoxicating  efiects  of  beer 
among  the  Egyptians  in  his  day ;  and  that  those  who  got  drunk 
on  it  invariably  lay  upon  their  backs,  while  those  who  got  in* 
toxicated  upon  wine  always  lay  upon  their  &ces.  {Aihen. 
DeipnosophisluBj  Lib.  l,p.  16,  C7.  p.  34,  B.  and  Lib.  10 p.  418,  E. 
Lond.  ed.  of  1612.)  Beer  was  not  only  in  general  use  in  Egypt 
long  previous  to  the  time  of  Herodotus,  but  it  had  found  its  way 
into  other  countries  also ;  or  at  least  it  was  known  in  them  at  a 
much  earlier  period.  It  was  known  to  Archilochus,  the  Grecian 
poet  and  satirist,  who  flouri^ed  about  the  time  of  the  last  of  the 
decennial  archons,  and  near  the  end  of  the  reign  of  the  good 
King  Hezekiah,  seven  hundred  years  before  the  Christian  era. 
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For  he,  as  well  as  Sophocles  the  tragedian,  who  wrote  thre€ 
hundred  years  later,  calls  this  liquor  wine  of  barley. 

Dr.  Robinson,  in  his  Hebrew  Lexicon,  refers  to  Herodotus  and 
also  to  Diodorus  of  Sicily,  to  show  that  the  word  shekar  usually 
translated  strong  drink  in  King  James'  version  of  the  Bible, 
means  any  inebriating  liquor;  and  includes  ale  or  beer. 
He  also  refers  to  St.  Jerome  to  show  that  it  includes  mead  or 
metheglin,  an  intoxicating  beverage  also  well  known  to  the  an- 
cients, and  sometimes  called  by  them  wine  of  honey.  And  he 
might  have  added  that  in  Jerome's  time  the  word  sikera,  from 
the  Hebrew  shakar,  to  get  drunk,  was  used  to  designate 
any  kind  of  inebriating  drink ;  whether  made  from  grain,  honey, 
juice  of  apples,  dates  or  other  fruits.  {See  Parkhursfs  Hebrew 
Lexicon^  p,  827,  and  also  Hieron.  Epist,  ad  Nepoiianum  De- 
vita  Clericorum.)  It  may  be  that  the  word  chicaj  which  was 
used  by  the  aborigines  of  this  continent,  as  the  name  of  an  in- 
toxicating beverage  found  among  them  at  a  very  early  day, 
produced  by  the  fermentation  of  maize  or  Indian  com,  was  de- 
rived from  the  same  Hebrew  root.  Acosta,  in  his  Natural  His- 
tory of  the  Indies,  written  in  the  sixteenth  century,  and  Frezier, 
in  the  account  of  his  voyage  to  the  South  sea,  and  the  coast  of 
Chili  and  Peru,  about  1713,  and  other  voyagers  of  that  day,  give 
the  name,  and  the  disgusting  mode  of  preparing  that  kind  of 
beer  among  the  Indians ;  in  which  the  saliva  of  the  females 
answered  the  purpose  of  barm  in  producing  the  vinous  fermen- 
tation. (See  Acosta  tiist.  Nat  des  Indes,  Paris  ed.  of  1598, p. 
161 ;  Voyage  de  Frezier^  Paris  ed,  of  1716,  p,  62 ;  Dampier's 
Voyage  to  the  Bay  of  Campeachy,  Lond,  ed.  of  1700,  p.  113.) 
De  Lery,  who  visited  America  more  than  a  century  before  Fre- 
zier and  Dampier,  also  refers  to  the  same  custom.  (See  Voyage 
de  J.  De  Lery,  Paris  ed.  of  1580,  p.  124.)  Indeed  we  leam 
from  Gaicilasso  de  la  Vega's  History  of  the  Incas  of  Peru,  that 
an  intoxicating  beer,  produced  by  the  fermentation  of  grain,  was 
in  use  among  the  Peruvians  long  before  they  were  first  visited 
by  the  Europeans.  And  they  probably  brought  the  knowledge 
of  the  art  of  making  it  with  them,  at  that  unascertained  period 
of  time  when  adventure  or  accident  first  brought  them  to  this 
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continent.  {Hist  des  Inctzs,  tome  2,  Par.  ed.  of  1744,  p.  196.) 
The  Abbe  Molina,  in  his  history  of  Chili,  states  the  fact  that  the 
aborigines  of  that  country,  in  burying  their  dead  deposited,  in 
the  mound  with  thera  vessels  filled  with  chica  or  beer,  to  subsist 
the  deceased  on  his  passage  to  the  other  world.  {Hist  ofChilij 
vol  2,  p.  81,  Middletown  ed,  of  1808.)  And  it  is  worthy  of  re- 
mark that  some  of  the  earthen  jars  found  in  the  Chilian  and 
Peruvian  burial  places  were  similar  in  form  and  appearance, 
to  those  which  Lane  says  he  saw  in  the  tombs  at  the  necropolis 
of  ancient  Thebes ;  and  which  contained  the  dregs  of  beer.  {See 
Lant^s  Modem  Egyptians^  vol,  2,  p,  34.) 

Xenophon,  who  wrote  between  three  and  four  hundred  years 
before  the  Christian  era,  shows  that  beer  was  then  in  use  among 
the  Armenians  upon  the  borders  of  Kurdistan.  In  describing 
the  retreat  of  the  ten  thousand  Greeks,  after  the  battle  of  Cunaxa, 
he  makes  mention  of  a  fermented  liquor,  prepared  from  grain, 
which  the  inhabitants  of  that  country,  through  which  they 
passed,  like  the  more  refined  tipplers  of  the  present  day,  sucked 
through  a  reed  or  hollow  tube.  The  passage  in  Xenophon  is 
thus  translated.  "  There  was  also  wheat,  barley  and  legumens ; 
and  beer  in  jars  in  which  the  malt  itself  floated,  even  with  the 
brims  of  the  vessels ;  and  with  it,  reeds,  some  large  and  others 
small  without  joints.  These,  when  any  one  was  dry  he  was  to 
take  in  his  mouth  and  suck.  The  liquor  was  very  strong  when 
unmixed  with  water,"  (fee.  \See  Coopefs  Xen.  Phil,  ed,  of 
1845,  p.  246,  &c.)  The  elder  Pliny,  who  must  have  written 
shortly  after  the  middle  of  the  first  century,  as  he  perished  at 
the  eruption  of  Vesuvius  which  destroyed  Herculaneum  in 
seventy-nine,  notices  the  intoxicating  drinks  which  were  in  use 
among  the  different  nations  of  his  day.  He  says,  the  drinks  of 
the  Egyptians  were  manufactured  from  grain  steeped  in  water: 
and  that  a  similar  liquor  was  used  by  the  several  nations  who 
inhabited  the  west  of  Europe,  with  which  they  intoxicated  them- 
selves. He  notices  the  fact  that  the  manner  of. making  the 
liquor  was  somewhat  dissimilar  in  Gaul,  Spain  and  other  coun- 
tries; and  that  the  people  of  Spain  in  particular^  brewed  the 
liquor  so  well  that  it  kept  good  for  a  long  time.    It  was  called 
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by  diflbrent  names,  but  its  iiature  and  properties  were  the  same 
in  all  the  nations  where  it  was  in  use.  And  to  show  that  even 
then  it  was  considered  a  curse  instead  of  a  benefit  to  niadkind, 
he  remarks  that  so  exquisite  is  the  ingenuity  of  mankind  in 
gratifying  their  ricious  appetiteS;  that  they  have  invented  a 
noethod  to  make  water  itself  intoxicate.  {Plin.  Nat.  Hut.  Book 
Af  §§  12,  22 ;  B.  14,  §  19.)  Tacitus  also,  in  describing  the  man- 
nets  aQd  customs  of  the  Germans  in  bis  day,  notices  their  drunk- 
en broils  from  the  excessive  use  of  beer.  (See  Murphy^s  Tacit. 
De  Mor.  German.  5§  22,  23,  Phil.  ed.  of  1842,  p.  552  ;  and 
Diod.  Sic.  Lib.  6,  p.  350,  Amsterdam  ed.  1745.)  Perhaps  the 
people  of  Spain  had  as  early  as  Pliny's  time  discovered  the  anti- 
septic property  of  hops  when  mixed  with  ale  or  beer ;  although 
hops  were  not  used  in  brewing  in  England  until  some  centuries 
later.  That  the  art  of  malting  was  in  use  before  the  Christian 
era  may  be  inferred  from  Ovid.  He  describes  the  meeting  of 
Ceres,  when  exhausted  and  weary,  with  m^  old  woman,  and 
when  she  requested  water  of  her,  the  latter  presented  the  god* 
dess  with  some  of  this  inebriating  product  of  her  own  bounty; 
a  liquor  manufactured  from  dried  grain.  {Ovid  Met.  JJb.  1») 
The  story  is  thus  translated : 

*«  Tba  Goddew  knocking  at  th«  littla  door, 
'T  wu  opened  by  a  woman,  old  and  poor; 
Who  when  she  asked  for  water,  gave  her  ale. 
Brewed  long,  hot  well  preserved  from  being  stale,** 

At  what  time  beer  was  first  introduced  into  England,  is  uncer- 
tain; but  it  was  probably  in  use  there  very  soon  after  the 
discovery  of  that  country  by  the  Romans,  if  not  before.  For 
according  to  Morewood,  Dioscordes,  who  wrote  in  the  time  of 
Nero,  records  the  fact  that  the  British  and  Irish  then  used  an 
inebriating  liquor  called  cwrmiy  made  from  barley.  Morewood 
also  states  that  the  numner  of  making  ale  or  beer  by  the  ancient 
Britons  and  other  Celtic  nations,  is  thus  described  by  lsodoniS| 
and  by  Orosius  who  was  a  disciple  of  St.  Augustin.  "  The 
grain  was  steeped  in  water  and  made  to  germinate,  by  which 
its  spirits  were  excited  and  set  at  liberty ;  and  it  was  then  dried 
and  ground ;  after  which  it  was  infused  in  a  certain  quantity  or' 
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water,  and  bemg  fermented,  it  becMse  a  pleasa&t,  w^tmiingy 
strengthening  and  intoxicating  beverage.'*  {Morew.  ESst.  630.) 
This  liquor  vas  called  by  the  people  of  Spain  celia,  and  ceria. 
The  Britons,  as  we  have  seen,  called  it  etsrmi.  And  in  Gennany 
and  Gaul,  as  well  as  among  the  Romans,  it  was  called  cerevisia; 
from  CereSf  the  goddess  of  grain,  and  vis,  power  or  strength. 
Its  proper  name  in  the  English  language,  therefore,  is  strong 
liquor,  or  strong  drink.  Buckhardt,  Salt,  Bruce  and  other  mod- 
ern travellers  in  Egypt,  Nubia,  Abyssinia,  Ax$.  mention  a  similar 
liquor  still  in  use  in  those  countries  under  the  name  otbovza; 
which  is  made  by  fermenting  barley  and  other  farinaceous  sub- 
stances with  water,  but  without  malting  the  grain;  which 
makes  a  strong  and  inebriating  drink,  and  is  in  extensive  use. 
And  an  evidence  of  its  intoxicating  qualities  is  the  fact  stated  by 
one  of  those  writers,  that  it  is  used  sometimes  to  catch  monkeys ; 
who  like  the  bipeds  they  are  so  apt  to  imitate  are  inclined  to  par* 
take  of  the  pleasures  of  the  inebriating  cup,  without  duly  consid- 
ering the  consequences.  To  efliect  his  object,  the  monkey'K»tch«r 
places  a  vessel  filled  with  bauza  at  the  foot  of  the  tree  on  which 
the  animals  are  gamboling,  and  then  watches  at  a  distance  until 
they  come  down  and  regale  themselves  to  intoxication.  And 
we,  who  have  seen  the  effect  of  similar  proceedings  elsewhere, 
can  readily  imagine  what  is  the  inevitable  result  of  this  stratar 
gem  to  the  bouzy  monkeys. 

The  regulation  of  ale  houses  and  victuallhig  houses  in  Eng« 
land  claimed  the  attention  of  the  govomment  at  a  very  early 
day,  and  long  before  the  art  of  distillation  was  known  there. 
For  in  the  latter  part  of  the  tenth  century  King  Edgar  put  down 
all  ale  houses  except  one  in  each  borough  or  small  town.  The 
statutes  of  6  and  6  Edward  6,  cA.  25 ;  1  James  1,  c/i.  9 ;  4 
James  1,  ch,  5 ;  21  James  1,  cA.  7;  and  1  Charles  1,  cA.  4 ;  (7 
Evans  Stat  1,  3,  5,  7,  9,]  which  were  subsequently  passed  to 
regulate  ale  houses  and  tippling  houses,  all  related  merely  to  the 
retailing  of  ale,  t^eer,  wine,  ardent  spirit,  and  other  intoxicating 
beverages  sold  at  such  houses  to  be  drank  therein,  and  not  to 
the  manufacture  or  sale  of  such  liquors  to  be  used  elsewhere. 
Nor  was  there  any  revenue  or  excise  duty  raisac  upon  the 
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i^Uh  ^  Liif.  94.]r  A  pirevious  act,  ho^ettt^  hod  been  passed 
kt  June,  L709,  ^titled  ^  an  act  for  laiying  an  ei^se  M  all  liquors 
retailed  in  thte  cokmy,  for  one  year ;"  which  act  w'as  r^laced  by 
anotiier  passed  Che  next  year.  That  was  conlini!ied  by  the  act 
of  My,  1711,  arid  substeqnenfly  expired  by  rts'own  Ifmifation; 
when  its  place  was  supplied  by  the  act  of  Oetober,  1713,  which 
was  renewed  from  time  to  time  until  the  revolution.  [See  1 
Smith  ^  Liv.  Laws,  78,  82,  86,  93,  204,  312 ;  and  2  Idem, 
457.)  By  the  first  section  of  tMs  colofiifll  act  of  1713,  an  excise 
is  granted  upon  all  strong  liquors  retailed  throughout  the  colo- 
ny, tinder  the  quantity  of  five  gallons,  beeir  and  ei<fet  only  ex- 
cepted, of  one-eighth  of  a  Spanish  milled  dollar,  or  a  York 
shiHing  for  each  gallon  so  retailed,  and  three  quarters  of  a  dollar 
for  every  bafrd  of  beer  ot  cider.  Tfie  afct  tfien  provides  for 
farming  oitt  the  excise  and  licensing  the  retailers,  and  for  the 
payment  of  the  duty  by  them.  And  the  sixth  section  provides 
that  if  any  person  not  duly  licenced,  shall  at  any  time  presume 
to  sell  by  retatt  any  strong  liquors,  that  is,  afiy  quantity  less 
•  than  five  gallons  as  aforesaid,  the  person  of  persons  so  oflending 
shall  pay  the  sum  of  £5  current  money  aforesaid,  fer  every  such 
oflfence. 

Even  if  I  had  not  before  shdwn  by  ^e  review  of  fhfe  history 
of  this  inebriating  drink,  and  the  duties  imposed  tftereon  in 
England  previous  to  1713,  that  the  words  strong  Kquors  would 
include  all  intoxicating  drinks,  and  particularly  beer  produced 
by  the  fermentation  of  malted  grain,  it  is  evident  fit)m  the*  lan- 
guage of  this  act  of  October,  1713,  that  ale  and  beer  must  have 
been  included  within  its  provisions.  For  in  the  first  section, 
beer  and  cidet  are  covered  by  die  general  term  strong  liquors 
upon  whicb  the  excise  is  laid,  and  are  afterwards  excepted  for 
the  mere  purpose  of  fixing  a  lower  rate  of  ddty  upon  the  retail- 
ing of  those  two  articles.  Afid  if  they  are  not  embraced  in  the 
general  term  strong  liquors  in  the  subsequent  sections  of  the  act, 
the  legislature  was  guilty  of  the  absurdity  of  imposing  an  excise 
duty  of  six  shillings  currency  a  barrfel  upon  beer  and  cider  sold 
by  retail,  without  making  any  provision  whatever  for  the  cot 
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leetioti  of  sttch  duty,  or  for  pumshing  those  who  sold  without 
being  licenced  to  sell  either  of  those  dutiable  acrtides. 

In  the  revision  of  the  statutes,  soon  after  the  dose  of  the  revo< 
lotion,  the  excise  is  changed  from  a  specific  duty  upon  the 
quantity  of  liquor  sold,  to  an  equitable  sum  to  be  fixed  by  the 
eomzzrissioners  of  excise,  for  permission  to  retail  intoxicating 
liquors  under  fire  gallons.  And  provisions  are  also  inserted  in 
that  act  for  r^ulating  inns  and  taverns  where  liquor  is  sold  to 
be  drank  there,  as  had  been  done  in  relation  to  the  ale-houses 
and  victualling  houses  in  England ;  and  requiring  a  special 
licence  for  that  purpose,  beyond  the  ordinary  permit  granted  to 
etailers  who  did  not  sell  liquors  to  be  drank  on  their  premises. 
In  this  revised  act  of  March,  1788^  the  language  is  somewhat 
changed  from  that  of  the  act  of  1713.  For  the  act  of  1788  uses 
the  words  spirituous  liquors  as  well  as  strong  liquors.  And  it 
prohibits  the  sale  by  retail  of  any  strong  or  spirituous  liquors,  to 
be  drank  or  used  anywhere,  without  a  permit,  or  to  be  drank  at 
the  place  of  sale  without  a  tavern  licence,  &c.  Here  again, 
however,  the  legislature  have  used  other  terms  showing  that  the 
act  was  intended  to  have  the  same  extensive  signification  as  the 
colonial  act  of  1713,  for  which  it  was  a  substitute ;  terms  which 
clearly  indicate  that  the  I^islature  intended  to  include  all  kinds 
of  strong  or  fermented  inebriating  drinks,  as  well  as  ardent  spir- 
its, within  its  general  provisions.  For  the  tenth  section,  which 
prohibits  the  sale  of  strong  or  spirituous  liquors  without  a  per^ 
mit  or  tavern  licence,  excepts  metheglin,  currant  wine,  cherry 
wine  and  cider,  from  this  general  prohibition,  wh«i  diose  partic- 
ular kinds  of  strong  liquors  are  made  by  the  person  selling  the 
same,  and  where  they  are  not  to  be  drank  at  the  place  of  sale ; 
but  leaves  the  general  prohibition  to  extend  to  that  class  of 
liquors,  as  well  as  all  other  intoxicating  drinks,  where  the  sale 
does  not  come  within  the  special  terms  of  the  proviso  to  the 
tenth  section.  {See  2  CrreenL  Laws,  118,  §  10.)  Under  the 
statute  of  March,  1788,  therefore,  the  vendor  of  these  excepted 
articles  was  liable  to  the  penalty  of  £10,  if  he  sold  them  by  re- 
tail to  be  drank  at  the  place  of  sale  without  having  a  tavern 
lieeace  j  or  if  he  sold  them  by  retail  to  be  used  elsewhere  with- 
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out  a  licence  or  permit ;  provided  he  was  not  the  manufacture! 
of  the  article  sold. 

The  provisions  of  the  revised  act  of  April,  1801,  were  the 
same,  in  reference  to  the  question  now  under  consideration,  as 
those  of  the  act  of  1788 ;  and  were  continued  in  force  until  the 
revision  of  1830.  The  provisions  of  the  revised  statutes  are  the 
same,  with  one  or  two  immaterial  exceptions,  so  far  as  they 
have  a  bearing  upon  the  question  before  us.  In  some  of  the 
sections  of  the  revised  statutes,  the  revisers  and  the  legislature 
have  added  the  word  wines  to  the  prohibitory  words  of  the  stat- 
ute, and  also  in  the  sections  declaring  the  penalties  for  violations 
of  the  act ;  thus  prohibiting  the  sale  of  wines  in  express  terms 
whereas  it  was  before  only  prohibited  in  general  terms  with  all 
other  strong  or  spirituous  liquors.  But  the  statute  still  contaim 
a  section  exempting,  not  only  the  sale  of  currant  and  chcrr} 
wine,  but  also  metheglin  and  cider,  from  the  penalties  imposec 
upon  the  sale  thereof  by  the  general  provisions  of  the  act,  for 
selling  any  strong  or  spirituous  liquors  or  wines  by  retail,  with- 
out a  permit  or  licence.  {I  R»  S.  682,  §  26.)  This  again  showf 
that  the  legislature  understood  strong  liquors  produced  by  fer- 
mentation, as  well  as  those  which  are  the  product  of  distillation, 
to  be  within  the  general  provisions  of  the  act.  For  if  it  wen 
otherwise,  it  was  useless  to  continue  this  exception  as  to  me- 
theglin and  cider.  Nor  was  this  section  inserted  without  due 
and  careful  consideration  by  the  legislature,  as  well  as  by  the 
revisers.  For  by  a  reference  to  the  notes  of  the  latter  to  this 
section,  and  the  section  itself  as  originally  drawn  by  them,  if 
will  be  seen  that  the  revisers  only  proposed  to  alter  the  section 
from  what  it  was  before,  so  far  as  to  let  any  person  sell  these 
excepted  strong  liquors  by  retail,  although  they  were  to  be  drank 
at  the  place  of  sale ;  provided  he  was  the  maker  of  the  inebria 
ting  liquors  embraced  in  this  section.  They  therefore  framed  a 
section,  which  was  afterwards  amended  and  passed  as  the  25tb, 
accordingly.  And  they  added  a  note  stating  that  they  had  al- 
tered  the  qualification  of  the  exception  in  the  previous  statute,  so 
fiir  as  to  omit  the  clause  which  prohibited  the  excepted  liquors 
from  being  drank  at  the  place  of  sale.    {Revs.  Rep.  qfch.2IOf 
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tU,  9,  §  25,  p.  122.)  But  the  legislature  struck  out  the  conclu- 
ding words  "made  by  him"  from  that  section  as  drawn  by  the 
revisers ;  so  as  to  except  all  sales  of  metheglin,  currant  wine, 
chsrry  wine  or  cider,  from  the  general  prohibitions  of  the  stat- 
ute against  retailing  any  strong  or  spirituous  liquors  or  wines 
without  a  licence.  Under  the  provisions  of  the  revised  statutes 
as  adopted,  therefore,  any  person  was  authorized  to  retail  the  four 
kinds  of  inebriating  fermented  liquors  excepted  from  the  opera- 
tion of  the  statute  by  this  twenty-sixth  section,  anywhere  and 
imder  all  circumstances. 

The  term  strong  waters^  as  used  in  Cromwell's  statute  to 
which  I  have  before  referred,  and  in  the  statute  26  Geo.  2,  ch. 
31,  which  was  cited  on  the  argument,  was  a  technical  term 
used  for  some  time  after  the  introduction  of  the  art  of  distillation 
into  England,  in  the  same  sense  as  aqua  vittB^  to  designate  that 
clear  and  colorless  fluid,  resembling  limpid  water,  produced  by 
distillation  only.  And  it  was  entirely  different  in  its  meaning 
from  the  term  strong  drink,  as  used  in  King  James'  translation 
of  the  Bible,  and  from  the  term  strong  liquor^  as  used  in  the 
colonial  act  of  1713,  and  other  subsequent  statutes,  to  denote 
any  intoxicating  beverage,  produced  either  by  fermentation  or 
distillation.  I  have,  therefore,  no  doubt  that  the  revised  statutes 
prohibited  the  selling  by  retail  of  ale  and  porter,  and  every  other 
kind  of  beer  which  was  subject  to  the  excise  duty  under  the 
statutes  in  England,  and  under  the  colonial  act  of  1713.  And 
if  the  plaintiff  in  error  admitted  that  he  had  been  guilty  of  such 
an  offence,  the  judgment  of  the  justice  was  right  and  was  prop- 
erly affirmed  by  the  supreme  court.  That  question  remains  to 
be  considered. 

The  declaration  before  the  justice  was  a  general  one,  under 
the  provisions  of  the  revised  statutes  on  that  subject ;  (2  R,  8^ 
4S2,  §  10;)  claiming  $25  of  debt,  which  had  accrued  to  the 
plaintiffs,  as  overseers  of  the  poor,  under  the  section  of  the  stat^ 
ute  distinctly  referred  to  in  such  declaration.  No  action  could 
have  accrued  to  them,  according  to  the  provisions  of  that  section^ 
unless  the  defendant  had  been  guilty  of  selling  strong  or  spirit* 
oous  liquors  or  wines  under  five  gallons  at  a  tirne^  without  a 
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iicenBe  therefor.  Neither  he  nor  the  justice,  therefore,  at  dM 
time  of  the  trial,  could  suppose  from  the  charge  then  distinctly 
made  against  the  defendant,  that  he  had  sold  either  ale  or  s^ong 
beer,  or  fermented  beery  without  a  license,  that  he  was  not 
charged  with  selling  such  liquor  at  retail,  or  under  five  gallons. 
An  admission  of  the  charge,  therefore,  but  claiming  that  it  was 
not  prohibited  by  statute,  was  an  admission  that  he  had 
sold  some  one  of  the  three  articles  mentioned,  by  retail  and  with- 
out license  ,*  and  so  it  was  the  duty  of  the  justice  to  construe 
the  admission  under  those  circumstances. 

If  there  was  any  thing  in  this  case  from  which  I  could  legiti- 
mately conclude  that  the  defendant  Nerin  must  hare  understood 
the  term  fermented  beer  to  have  been  used  by  the  plaintiffs  in 
the  same  sense  as  the  words  ale  and  strong  beer,  or  in  the  ordi- 
nary sense  in  which  the  word  beer  is  used  to  denote  an  inebri- 
ating beverage  produced  by  fermentation  from  grain  or  malt,  I 
should  have  no  hesitation  in  affirming  the  decision  of  the  court 
below.  But  the  term  fermented  beer,  in  the  connection  in 
which  it  was  used  before  the  justice,  might  well  have  been  un- 
derstood by  Nevin  as  intended  to  cover  a  charge  of  selling  some 
of  the  various  kinds  of  beer  which  have  long  been  in  use  in  this 
country  under  the  different  names  of  spruce  beef,  spring  beer 
ginger  beer,  molasses  beer.  Sec.  Each  of  these  may  very  prop- 
erly be  termed  fermented  beer,  as  &itfientation  to  a  certain 
extent  is  necessary  to  fit  the  article  for  use.  What  was  denomi- 
nated small,  or  table  beer,  in  England  was  a  different  article 
from  any  of  these ;  and  was  an  excisable  liquor,  under  the  gene- 
ral name  of  beer.  For  it  differed  from  porter  only  in  its  strength ; 
and  being  sold  at  a  smaller  price  it  was  for  that  reason  charged 
with  a  lower  rate  of  duty  under  the  English  statutes.  But  the 
other  kinds  of  beer  to  which  I  have  alluded,  were  never  consid- 
ered as  strong  liquors,  or  intoxicating  beverages,  either  here  or 
in  England  ;  and  therefore  were  not  excisable  articles.  They 
do  indeed  contain  a  certain  amount  of  alcohol,  as  every  liquid 
containing  saccharine  matter  does,  immediately  after  the  vinous 
fermentation  has  commenced.  But  they  have  not  been  consid 
ered  as  strong  drinks,  or  intoxicating  beverages ;  either  became 
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it  was  supposed  that  the  human  stomach  had  not  capacity  to 
contain  a  sufficient  quantity  of  those  kinds  of  beer,  if  they  were 
properly  made,  to  unduly  or  injuriously  esccite  the  person  who 
used  them  as  a  beverage ;  or  for  the  reason  that  those  who  were 
in  the  habit  of  using  them  never  got  intoxicated  by  such  use. 

In  penat  actions,  where  the  phtintrff  seeks  to  charge  the  ad- 
verse party  with  a  penalty  or  forfeiture,  he  is  held  to  more  strict- 
ness than  in  ordinary  suits.  For  the  reason  therefore  that  the 
plaintiffs  in  the  suit  before  the  justice  did  not  state  their  case 
with  sufficient  clearness  to  show  that  a  violation  of  the  statute 
had  been  committed  by  the  defendant,  though  they  probably 
supposed  they  had  made  out  a  proper  case  by  his  admission,  I 
think  the  justice  should  have  required  other  or  further  proof  of 
the  commission  of  an  offence  before  he  gave  judgment  against 
the  defendant  for  the  penalty. 

On  this  ground  alone  I  shall  vote  for  a  reversal  of  the  judg- 
ment. 

Barlow,  Spencer  and  Wright,  Senators,  delivered  written 
opinions  for  reversal,  in  which  they  maintained  that  the  question 
whether  ale  or  strong  beer  were  within  the  prohibitions  of  the 
excise  laws  did  not  arise  in  the  case ;  it  not  being  shewn,  as 
they  construed  the  return,  that  the  defendant  had  sold  suchliquors 
by  retail. 

On  the  question  being  put,  "Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  follows : 

JFor  reversal:  The  Chancellor,  and  Senators  Barlow, 
Beekman,  Bttrnham,  Denniston,  Deyo,  Johnson,  Jones, 
liOTT,  Porter^  Saisford,  J.  B.  Smith,  S.  Smith,  SpenceR| 
Van  Schoonhoven,  Wheeler  and  Wright — 17. 

/«Vr  ajfirmance:  Senators  Emmons  and  Williams. 


Judgment  reversed, 
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McKeon  vs.  Whitnet. 

The  lessor,  in  a  lease  for  a  terin,  under  seal,  may  maintain  debt  as  well  as  corenanf 

for  reht  in  anear  against  the  assignee  of  the  lessee. 
Where  the  demise  is  by  writing,  not  under  seal,  debt  far  use  and  oectipaium  win  lie 

against  the  assignee  of  the  lessee. 
Where  the  landlord  had  removed  the  assignee  of  the  lessee  on  account  of  the  non- 

payment  of  rent,  by  summary  proceedings  under  2  R.  S.  512,  §  28  and  Hq^  hkld, 

that  an  action  would  nevertheless  lie  for  the  rent  which  had  become  poyaUe  prior 

to  such  removal 
An  eviction  of  the  tenant  by  the  lessor  does  not  extinguish  the  rent  then  in  ameary 

though  it  suspends  the  remedy  for  accruing  rent.    Per  Lott,  Senator.^ 
Where  the  lessor  of  a  term  for  years  gave  the  lessee  a  general  release  after  the  latter 

had  assigned  the  term,  and  after  rent  had  become  payable  from  the  assignee ; 

held  that  such  release  doA  not  bar  the  action  against  the  assignee  for  sueh  rent 

On  error  from  the  supreme  court.  Whitney  sued  Hugh  Mc- 
Keon in  the  court  below  in  debt.  The  first  count  of  the  decla- 
ration set  out  a  lease  under  seal  of  a  lot  of  ground  for  a  term  of 
years  from  the  plaintiff  to  James  Ross  and  Edward  McCormick, 
reserving  rent,  and  alleged,  in  the  usual  form,  that  the  estate  o£ 
the  lessees  had  come  to  and  vested  in  the  defendant  and  that 
rent  had  subsequently  accrued.  There  were  also  counts  for  use 
and  occupation.  Plea,  nil  debet.  On  the  trial  the  plaintiff 
proved  the  lease  declared  on,  and  gave  evidence  of  possession  by 
the  defendant  and  of  various  acts  of  ownership  on  his  part  of 
the  demised  premises.  The  plaintiff  also  gave  in  evidence  a 
lease  of  other  lots  not  under  seal,  executed  by  himself  as  lessor, 
and  by  Bey  wood  and  Edward  McEeon,  as  lessees ;  and  gave 
general  evidence  like  that  above  referred  to,  to  show  that  the 
defendant  hud  become  the  assignee  of  the  lessees  prior  to  the 
accruing  of  the  rent  claimed  under  this  lease.  This  last  men- 
tioned rent  ho  claimed  to  recover  under  the  counts  for  use  and 
occupation.  In  the  course  of  the  trial  the  plaintiff  executed  a 
general  release  to  Beywood  the  lessee  in  the  last  mentioned 
lease,  and  examined  hjim  as  a  witness.  When  the  plaintiff  rest* 
ed  the  defendant  moved  for  a  nonsuit,  on  various  grounds,  and 
among  others,  that  the  action  of  debt  for  use  and  occupation 
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would  not  lie  for  the  rent  claimed  under  the  last  mentioned 
lease;  and  also  that  the  release  of  Heywood  discharged  the  de- 
fendant so  far  as  regarded  the  rent  claimed  under  the  lease  to 
him  and  E.  McKeon.  The  motion  was  denied  and  the  defendant 
excepted.  The  defendant  then  gave  in  evidence  proceedings 
instituted  by  the  plaintiff  under  the  provisions  of  the  revised 
statutes  concerning  ^  summary  proceedings  to  recover  the  pos- 
session of  land,"  (2  R.  S.  612,  §  28  and  seq,)  by  which  it  ap- 
peared that  the  plaintiff  had  made  complaint  before  a  justice  of 
the  marine  court  against  the  defendant  as  assignee  of  the  two 
leases  referred  to,  for  holding  over  after  default  in  the  payment 
of  rent,  and  that  such  proceedings  were  had  that  a  warrant  of 
removal  was  issued  and  executed  by  putting  the  plaintiff  into  the 
possession  of  the  lots  on  the  14th  day  of  May,  1842.  The  rent 
claimed  in  this  suit  accrued  prior  to  the  time  of  such  removal. 
The  evidence  being  closed,  the  defendant's  counsel  asked  the 
judge  to  charge  that  the  plaintiff  was  not  entitled  to  recover  on 
the  grounds  stated  in  respect  to  the  motion  for  a  nonsuit,  and  on 
the  further  ground  that  the  removal  of  the  defendant  under  the 
proceedings  above  mentioned  cancelled  and  annulled  the  lease 
and  precluded  a  recovery  against  the  defendant  as  assignee. 
The  defendant  insisted  also  that  if  the  proceedings  before  the 
justice  of  the  marine  court  were  void  as  had  been  suggested,  on 
account  of  a  defect  in  the  proof  of  the  service  of  the  summons 
upon  the  tenant,  that  the  removal  of  the  defendant  was  a  wrong- 
ful eviction  by  the  landlord  which  precluded  him  from  recover- 
ing. The  judge  refused  to  hold  or  charge  as  requested,  but  on 
the  contrary  instructed  the  jury  that  the  plaintiff  upon  the  evi- 
dence given  was  entitled  to  recover,  and  the  defendant  again 
excepted.  The  jnry  rendered  a  verdict  for  the  plaintiff,  upon 
which  thQ  court  gave  judgment.  A  motion  for  a  new  trial  was 
made  and  argued  in  the  court  below ;  but  a  new  trial  was  denied. 
In  the  opinion  delivered  on  that  occasion  by  Mr.  Justice  Cowen, 
the  discussion  turned  principally  upon  the  matters  of  fact  in- 
volved in  the  case.    The  case  was  argued  here  by 
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J.  T.  Brady ^  for  the  plaintiflf  in  error,  who  BHuutained  Ist 
That  debt  for  use  and  occupation  would  not  lie  against  tibe  de- 
fendant for  the  rait  due  under  the  lease  to  Rejrwood  and  E.  Me- 
Keon ;  2nd.  That  the  release  of  Rey  wood  discbaiged  the  cause 
of  action ;  and  3d.  That  the  removal  of  the  defendant  from  the 
demised  premises  barred  a  recoTerJ"  against  him  as  assignee, 
whether  these  proceedings  were  to  be  r^arded  as  authorized  by 
the  statute,  or  as  the  wrongful  act  of  the  plaintiff. 

E.  Sanford^  for  the  defendant  in  error. 

LoTT,  Senator.  [After  stating  the  facts  and  examining  the 
eyidence  to  show  that  the  defendant  had  been  proved  to  be  the 
assignee  of  the  lessees  in  both  leases.]  The  defendant  having 
thus  been  shown  to  be  an  assignee,  was  liable  to  the  plaintiff  in 
an  action  ci  debt  fd^  the  rent  which  accrued  on  the  lease  speci- 
fied in  the  first  count,  during  the  time  be  remained  possessed  of 
the  term  thereby  demised.  Kent,  in  bis  conmientaries,  says : 
''The  assignee  of  the  lessee  is  liable  to  the  assignee  of  the  lessor 
in  an  action  of  debt  for  the  time  he  holds — ^for  though  there  is 
no  privity  of  contract,  Aere  is  a  privity  of  estate,  which  creates 
a  debt  for  the  rent.''  (4  Kent^  96.)  And  Archbold  lays  down 
the  mle  that  if  the  lessee  have  assigned  his  term,  the  lessor  oi 
assignee  of  the  reversion  may  have  debt  or  covenant  against  the 
assignee  of  the  term.  {Archb.  Land,  und  Ten.  140.  Soe  also 
Com.  on  Land,  and  Ten.  426, 426 ;  Howland  v.  Ctiffin,  9  Pick. 
62;  1  Sound.  241,  c;  Walker's  case,  ZCo.  22]  1  ChiU^s 
PI  by  Dunlap,  3d  Am.  ed.  112 ;  id.  353 ;  Lekeux  v.  Nash,  Sir. 
1221.) 

It  is  also  well  settled  that  where  there  is  a  demise  without 
deed,  the  landlord  may  recover  an  equivalent  for  the  use  and 
occupation  of  the  demised  premises  by  an  action  of  debt.  Sel- 
wyn  says,  ''In  case  of  a  demise  not  by  deed,  the  action  of  d^t 
for  use  and  occupation  has  been  substituted  for  the  ancient  mode 
of  declaring  ih  debt  for  rent."  (1  Sel  N.  P.  by  Whediony  461.) 
And  Mr.  Starkie,  in  his  work  on  evidence,  lays  down  the  rule 
that "  debt  lies  for  use  and  occupation  generally  at  common  law," 
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bat "  assumpsit  for  use  and  oeeupation  depends  upoo  the  statute." 
(4  Siark,  on  Ev.  1511.  See  alee  Wood/.  Land,  and  Ten.  328 ; 
ChU.  on  Ckmt.  107 ;  1  ChU.  PL  102;  2  id.  224.;  WUkins  v.  Win^ 
gaiej  6  T.  R.  %%  and  n.  h. ;  King  v.  Frasierj  6  East.  348 ; 
Egler  V.  Mareden^  6  Tcmnif.  25.)  This  question  has  received 
a  full  discussion  and  careful  examination  in  Gibson  v.  Kirk, 
(1  Add.  4*  EUis,  N.  S.  850.)  There  the  objection  ^as  taken 
at  the  trial  that  debt  for  use  and  occupation  did  not  lie  where 
there  was  an  actual  demise ;  but  it  was  overruled  by  Alderson, 
B.  and  his  decision  on  a  motion  for  a  new  trial  was  sustained. 
Lord  Denman,  after  reviewing  the  cases,  concludes  with  this  ob- 
servation :  '*  When  the  courts  once  established  that  debt  &r  use 
and  occupation  would  lie,  no  sound  reason  can  be  assigned  why 
it  should  not  be  applied  to  all  cases  x>f  demise  not  under  seal,  as 
it  undoubtedly  has  been  for  a  long  series  of  years."  {See  alse 
Wilkinson  v.  Hall,  3  Bing.  N.  €.  608.)  It  may  therefore  hd 
considered  as  established  that  debt  for  use  and  occupation  is 
maintainable  under  such  circumstances.  , 

This  rule  is  general,  and  there  is  no  ground  for  the  position 
urged  on  the  argument  that  it  is  applicable  only  to  the  original 
parties  to  the  lease.  The  defendant,  in  this  form  of  action,  is 
charged  in  respect  to  his  occupation  merely,  and  not  on  the  de- 
mise. {Com.  on  Land,  and  Ten.  431,  433.)  It  is  indeed 
necessary  to  support  the  action  that  the  relation  of  landlord  and 
tenant  should  be  established,  and  the  demise  may  be  used  as 
evidence  for  that  purpose.  By  it  the  right  of  occupancy  is  giv- 
en to  the  lessee,  and  this  right  is,  by  virtue  of  the  assignment 
transferred  to  the  assignee.  He  comes  into  the  place  of  the  les^ 
see  as  a  tenant  of  the  lessor,  with  all  tlie  rights  and  liabilities 
incident  to  the  relation  of  landlord  and  tenant  while  he  contin- 
ues su^h  assignee.  {Archb.  Land,  and  Ten.  69,  70.  See  also 
Coles  v.  Morquand,  2  Hilly  447,  449 ;  West  v.  Cartledge,  6 
Hill,  488,  489.)  When,  therefore,  he  enters  into  possession,  it 
is  with  the  permission  of  the  landlord,  and  there  is  no  reason  in 
principle  why  an  action  should  not  be  niaintatned  against  him 
i&t  his  use  and  occupation  of  the  demised  premises  during  the 
continuance  of  his  tenancy,  in  the  same  manner  and  in  the  same 


466      CASES  IN  THE  COURT  OF  ERRORS. 

McKeon  v,  Whitney. 


form  as  if  he  had  been  the  original  lessee.  Nor  does  the  dis- 
tinction referred  to  appear  to  be  supported  by  authority.  Arch- 
bold,  on  the  contrary,  expressly  says  that  the  action  will  lie  by 
the  lessor  against  the  assignee  of  the  term,  {p.  148,  150,)  and  I 
have  found  nothing  in  conflict  with  his  position.  In  Wilkins 
V.  Wingate,  above  cited,  the  question  arose  on  a  demurrer,  and 
it  was  held  that  debt  would  lie  for  use  and  occupation  generally ; 
and  the  reasoning  of  Lord  Denman  in  Gibson  v.  Kirk  applies 
as  well  to  an  occupation  by  an  assignee  as  by  the  original  les- 
see. See  also  Ibbs  v.  Richardson^  (9  Adol,  ^  Ellis^  8*49,) 
where  the  action  was  in  debt  against  an  assignee  of  a  term 
holding  over. 

Assuming  then  the  rule  to  be  general,  I  have  no  doubt  of  the 
defendant's  liability.  His  occupation  was  fully  established  by 
the  evidence  which  has  been  already  referred  to  for  the  purpose 
of  showing  him  an  assignee  of  the  terms  demised.  ^ 

It  remains  then  to  be  considered  whether  the  proceedings  un- 
der the  statute,  by  which  the  defendant  was  dispossessed,  barred 
the  plaintiff's  right  of  recovery  for  the  rent  previously  accrued. 
This  question  was  distinctly  presented  to  the  supreme  court  in 
Hinsdale  v.  White^  (6  JEfitt,  507.)  The  whole  subject  was 
elaborately  and  very  ably  examined,  and  the  views  presented 
by  the  court  appear  to  me  so  sound  and  conclusive  that  any 
effort  on  my  part  to  add  to  their  force  would  be  futile.  It  is  sufS- 
cient  to  say  that  I  concur  in  those  views  and  in  their  construc- 
tion of  the  statute,  the  result  of  which  is  declared  to  be  as  stated 
by  President  King,  of  a  like  statute  in  Pennsylvania,  that  "  the 
landlord  undoubtedly  has  his  remedy  for  the  recovery  of  his 
rent,  although  he  may  be  thus  repossessed  of  his  property,  and 
he  may  prosecute  it  as  he  could  any  other  claim  in  the  suitable 
and  appropriate  forum."  {Rubictim  v.  Williams,  1  Ashm.  235.) 
The  same  principle  is  established  in  Hartshome  v.  Watson^  [\ 
Bing.  N.  a  178.) 

There  is  no  color  for  treating  the  proceeding  in  this  case  as 
an  eviction  by  the  landlord  without  legal  process.  The  officer 
putting  him  in  possession  acted  under  a  judicial  warrant,  regn- 
iar  on  its  face,  issued  by  an  officer  who  had  acquired  jurisdiction 
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of  the  subject  matter,  and  whose  judgment  cannot  be  collaterally 
impeached  in  this  action,  and  for  whose  acts  the  plaintiff  cannot 
be  held  liable.  But  if  it  were  otherwise  it  would  not  affect 
this  suit.  The  fact  is  wholly  immaterial.  The  re-entry  did 
not  take  place  until  the  fourteenth  day  of  May,  1842,  which 
was  after  the  rent  in  question  became  due.  If,  therefore,  it  be 
considered  an  eviction,  it  could  only  suspend  the  accruing  rent, 
and  did  not  discharge  that  which  had  previously  accrued. 
{Salmon  v.  Smith,  1  Saund.  204,  and  note  2 ;  Gilb,  Ev.  hy 
Ijoft,  335 ;  Bac*  Abr,  tit.  Refit,  I ;  Pendleton  v.  Dyett,  4  Cowen, 
581 ;  Arckb.  Land.  S^  Ten.  144,  155 ;  Cruisers  Dig.  28,  tit. 
Rents,  ch.  3,  §§  1,  2.) 

In  the  course  of  the  trial,  Reywood,  one  of  the  lessees  in  the 
unsealed  lease,  was  released  by  the  plaintiff  to  qualify  him  to  be 
sworn  as  a  witness,  and  it  was  thereupon  insisted  that  this  net 
discharged  the  defendant  from  his  liability  for  the  rent  men- 
tioned in  that  lease.  I  am  of  opinion  that  no  such  effect  was 
produced.  The  defendant  was  liable  only  on  account  of  the 
privity  of  estate,  and  for  his  use  and  occupation  of  the  premises. 
That  liability  was  entirely  distinct  from  that  of  Reywood,  who 
was  liable  only  on  his  contract. 

Upon  every  view  of  this  case  I  am  satisfied  that  the  judgment 
is  right,  and  ought  to  be  affirmed. 

Spencer,  Senator,  also  delivered  a  written  opinion  in  favor 
of  affirming  the  judgment,  upon  the  same  grounds  stated  in  the 
opinion  of  Senator  Ijott. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  V* 
all  the  members  of  the  court  present,  who  had  hoard  the  argu- 
ment, viz:  The  President,  and  Senators  Barlow,  Emmons, 
Hand,  Hard,  Johnson,  Lott,  Mitchell,  Porter,  Sanford, 
J.  B.  Smith,  S.  Smith,  Spencer,  Talcott,  Wheeler  and 
Wright,  (16,)  voted  in  favor  of  affirmance. 


Judaraent  affirmed. 


o 
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The  will  of  a  teitotor,  who  died  Beks^d  nnd  poes^sted  of  real  and  personal  «atalB 
leaving  a  wife  and  children,  oontained  a  dauae  in  these  words:  <*  I  give  and  be- 
qiieaf&  unto  mj  beloved  Wife,  all  my  teal  estate,  one  elock,  and  the  interest  of 
ficttimndred  dollars  during  her  lifetime;**  and!" other  parts  of  the  will  disposed 
.df  4be  residae  of  the  propeEly  among  the  ehildren,  bnt  the  real  estate  was  not 
agun  mentioned.  Held^  that  (he  words  **  during  her  lifetime'^  qnaliSed  all  the 
■nbjects  antecedently  mentioned  in  the  sentence,  and  that  the  widow  oonsv 
quently  took  an  estate  for  life  only  in  the  lands. 

On  error  from  the  supreme  court.  John  R.  Areson  proso 
cuted  Benjamin  R.  Areson  ja  the  court  below  in  ejectment,  for 
one  undivided  fiflh  part  of  certajn  la^ds  in  Flatbush,  in  tho 
county  of  dueens.  The  jury  found  a  special  verdict,  and  the 
court  Tendered  judgment  for  the  defendant  For  a  statement 
of  the  iacts  and  the  opinion  t>f  the  supreme  court,  see  5  Hillf 
4t0.  In  order  to  understand  the  discussion  here  it  will  be 
sufficient  to  state  that  the  plaintiff  claimed  title  as  one  of  the 
heirs  at  law  of  Benjamin  Areson  deceased,  who  died  seized,  in 
1841,  having  shortly  before  his  death  made  his  will,  containing 
the  following  clause :  "  Second,  I  give  and  bequeath  unto  my 
beloved  wife,  Mary,  all  my  real  estate,  one  clock,  and  the  inter- 
est of  five  hundred  dollars  during  her  lifetime."  The  remain- 
der of  the  will  contained  sundry  dispositions  o(  personal  estate^ 
which  are  sufficiently  stated  in  the  opinions  given  in  this  court ; 
but  no  further  notice  was  taken  of  the  testator's  lands.  The 
widow  died  in  1842,  and  unless  she  took  an  estate  in  fee  under 
the  will,  the  plaintiff  was  entitled  to  recover. 

W.  J.  Cogswell  ^  D.  Wood,  for  the  plaintiff  in  error. 

/  W.  Gerard^  for  the  defendant  in  error. 

Barlow,  Senator.  In  considering  this  case,  both  the  supreme 
court  and  the  defendant's  counsel  seem  to  render  tho  uncertainty 
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of  l!ie  law  more  uncertain,  by  resorting  to  the  speculative  aosd 
uncertain  rules  of  grammar. 

It  would  appear  as  if  the  law  of  the  land  and  the  principles 
of  grammatical  construction  were  identical ;  for  if  we  wish  to 
know  the  law  governing  a  will,  we  are  told  to  look  for  the 
intent  of  the  testator;  and  if  we  would  be  instructed  how  to 
parse  or  punctuate  the  same  document  according  to  the  rules 
of  syntax,  we  should  be  directed  first  to  seek  the  meaning  of 
the  testator.  Punctuation  determines  nothing.  It  is  true  that 
by  it  sentences  are  assorted,  and  the  intent  is  more  readily  pre- 
sented to  the  eye ;  or  it  may  be  it  is  entirely  perverted  and 
destroyed.  All  depends  upon  the  intent  of  the  writer.  Intent 
is  every  thing  ;  and  very  little  reliance  should  be  placed  upon 
the  capricious  rules  of  grammar.  By  travelling  this  road  to 
declare  and  carry  out  the  law  of  the  land,  we  associate  in  one 
grand  group  of  oracles,  not  only  the  profound  jurists  of  former 
and  present  ages,  but  also  the  grammarians  and  critics  oi  the 
present  day,  with  all  their  learning  in  regard  to  commas^  semi- 
colons^ &c. ;  and  the  strife  comes  up  between  the  schools  of 
<3oke  and  Murray.  The  learned  chief  justice  in  his  opinion 
says :  "  The  grammatical  construction  of  the  language  proves 
the  claim  of  the  plaintiff''  If  by  this  he  means  that  the  gram- 
matical construction  of  the  will  carries  out  the  true  intent  of  the 
testator,  then  there  can  be  no  question  as  to  the  law,  if  we  agree 
with  him  in  this  view.  If  the  clause  ran  thus :  "  I  give  to  my 
wife  all  my  real  estate  one  clock  and  the  interest  of  five  hun- 
dred dollars  during  her  lifetime,''  it  seems  very  plain  that  all 
would  agree  that  only  a  life  estate  was  given.  The  language 
would  not  be  broken  by  any  punctuation,  and  the  mind  would 
not  be  arrested  by  any  philological  speculations.  But  it  is  said 
that  a  comma  is  used  after  the  word  clocks  and  that  the  words 
of  limitation  have  reference  back  only  to  the  first  preceding  an- 
tecedent, the  interest  of  five  hundred  dollars.  But  certainly  no 
rules  of  grammar  will  justify  any  such  view.  The  words  of 
limitation  refer  to  all  the  antecedents,  as  the  easiest  sense  to  the 
Teader,  and  this  is  the  sense  which  should  govern  us.  Bat  to 
carry  out  the  construction  given  by  the  supreme  court,  there 
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should  be  a  conjunction  after  the  word  estate^  to  arrest  the  fur- 
ther continuation  of  the  same  sense  beyond  the  word  clock; 
and  then  commence  the  limited  and  new  sense  by  another  con- 
junction, with  different  punctuation  or  no  punctuation  at  all ; 
thus,  "  I  give  to  my  wife  all  my  real  estate  and  one  clock,  and 
the  interest  of  five  hundred  dollars  during  her  lifetime." 

Thus  much  for  the  grammatical  construction  of  the  sentence, 
which  I  think  is  obviously  against  the  views  of  the  supreme 
court. 

But  there  are  some  other  considerations  bearing  upon  the 
subject.  The  widow  would,  by  law,  if  no  will  had  been  made, 
have  had  a  life  estate  and  no  more,  in  one- third  of  the  real 
estate.  We  may  well  suppose  that  the  testator  thought  best  to 
let  her  have  the  use  of  it  all — ^the  clock  in  the  homestead  and 
the  interest  of  five  hundred  dollars  during  her  lifetime,  and  on 
her  decease  to  have  it  go  to  his  heirs. 

I  am  therefore  of  the  opinion  that  she  took  only  a  life  estate  in 
the  lands  devised,  and  that  the  judgment  of  the  supreme  court 
should  be  reversed. 

Hard,  Senator.  The  words  in  the  will  in  question  necessa- 
ry to  be  considered  in  determining  this  case  are  the  following: 
"  I  give  and  bequeath  unto  my  beloved  wife  Mary,  all  my  real 
estate,  one  clock,  and  the  interest  of  five  hundred  dollars  during 
her  life."  The  question  is  whether  Mary  Areson,  the  wife  of  the 
testator,  takes  a  life  estate  or  a  fee  simple  in  the  real  property. 
The  court  below  held  that  she  took  the  latter  estate.  I  agree 
with  the  learned  justice  who  delivered  the  opinion  of  the  court 
below,  that  '<  The  grammatical  construction  of  the  language 
proves  the  claim  of  the  plaintiff."  But  when  he  says,  "I  think 
the  words  'during  her  lifetime,'  should  be  restricted  in  their  ap- 
plication to  the  last  preceding  subject,  Hhe  interest  of  five  hun- 
dred dollars,' "  I  think  be  does  violence  not  only  to  the  plainest 
rules  of  grammar  but  to  the  common  rules  of  construction. 
Having  arrived  at  the  true  grammatical  construction  of  the  in- 
strument, the  presumption  is  that  we  have  discovered  the  inten* 
tion  of  the  testator ;  and  any  further  speculation  is  precluded. 
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unless  it  appears  by  the  context  or  otherwise  that  such  intention 
is  repugnant  to  sound  policy  or  some  well  settled  rule  of  law. 
It  is  not  pretended  that  any  such  repugnance  exists  in  this  case. 
On  the  contrary  this  construction  harmonizes  with  a  sense  of 
common  justice  and  with  the  almost  universal  nile  of  distribu- 
tion of  property  in  this  country.  It  will  be  seen  that  this  rule  is 
by  no  means  disregarded  by  the  testator  in  the  distribution  of  the 
personal  estate.  Equality  is  conscientiously  observed  in  every 
part  of  the  will.  The  policy  of  the  law  in  this  country  as  well 
as  in  England  favors  the  descent  of  property  of  the  intestate  to 
the  heir ;  and  the  right  to  make  a  will  is  a  privilege  of  the  testa- 
tor. That  the  intention  of  the  testator  is  to  give  to  the  property 
a  different  direction  from  that  prescribed  by  the  common  rules 
of  descent,  is  a  fact  not  to  be  implied  but  affirmatively  made 
out,  or  clearly  expressed  in  the  will.  {Roe  v.  Blackeit,  Ccwp. 
235 ;  1  Bro.  C,  C,  441.)  The  intent  to  exclude  the  heir  must 
be  clear  and  manifest.  (Moone  v.  Heasemarij  Willed  R.  141.) 
And  that  intent  must  be  collected  from  the  words  used,  and  not 
from  conjecture.  {Hay  v.  The  Earl  of  Coventry^  3  T.  R.  83, 
86 ;  Moor  v.  Denn^  2  Bos.  ^  Ptdl.  247 ;  Wheaton  v.  Andressy 
23  Wend.  462.)  If  the  doctrine  contended  for  by  the  defen- 
dant and  sustained  by  the  court  below  be  true,  then  the  operation 
of  the  will  is,  to  disinherit  the  heirs,  a  conclusion  not  to  be  in- 
ferred from  doubtful  terms,  but  requiring  unequivocal  language. 
The  interpretation  of  the  clause  upon  which  this  question  arises 
authorizes  no  such  inference,  but  the  whole  devise  taken  togeth- 
er warrants  the  conclusion  that  the  testator  intended  to  devise 
to  his  wife  a  life  estate  only.  The  judgment  should  therefore  be 
reversed. 

Johnson,  Senator.  Since  the  adoption  of  the  revised  statutes, 
words  of  inheritance  are  not  necessary  in  a  grant  or  devise  to 
pass  all  the  estate  or  interest  of  the  grantor  or  testator,  in  real  es- 
tate; but  such  estate  or  interest  shall  pass,  "unless  the  intent  to 
pass  a  less  estate  or  interest,  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  such  grant."  (1  /2.  &  748, 
}  1.)    If  the  punctuation  of  the  clause  of  the  will  according  to 
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die  printed  case  be  disregarded  as  too  unstable  a  foundation  on 
which  to  ground  a  legai  decision,  then  the  express  terms  of  tb6 
will  are,  that  only  a  life  estate  in  the  premises  passed  to  Mrs. 
Areson  the  widow.  I  do  not  feel  willing  to  rest  my  opinion 
upon  the  placing  of  a  conuna  in  this  sentence,  which  may  or 
may  not  have  been  put  there  by  the  draftsman  of  the  will,  and 
if  inserted  by  him,  may  have  been  done  with  or  without  the 
knowledge  of  the  testator.  It  certainty  cannot  be  pretended  that 
the  testator  meant  to  designate  his  wishes  by  such  fragile  proo^ 
especially  when  it  is  considered  that  this  sign  could  have  easily 
heea  removed  from  one  part  of  the  sentence  and  reinserted  in 
another,  as  interest  might  dictate.  The  plainest  rules  of  gram* 
matical  construction  require,  that  the  qualifying  words,  '^during 
her  lifetime,"  at  the  termination  of  the  sentence,  should  be  re- 
peated with  each  substantive  antecedent.  If  we  look  to  other 
parts  of  the  will  to  ascertain  the  intent  of  the  testator  respecting 
the  disposition  of  his  real  estate,  there  will  be  found  nothing  to 
enlighten  the  mind.  It  is  true,  conjectures  may  arise  as  to  the 
reason  of  mention  being  subsequently  made  of  the  personal,  and 
not  of  the  real  estate.  But  the  same  conjectures  may  be  raised, 
why  the  testator  did  not  add  words  of  inheritance  after  the  words 
"all  my  real  estate,"  or  some  odier  explanatory  words,  if  it  was 
his  intention  that  his  wife  should  take  a  fee.  Again,  it  would 
seem  strange  that  the  testator  should,  in  the  sames^tence,  make 
a  devise  for  life  and  in  fee  without  adding  different  qualifying 
words.  But  abandoning  conjecture,  and  reflecting  that  a  some- 
what aged  man  might  reasonably  confide  to  his  wife  the 
ultimate  disposition  of  his  real  estate,  when  he  was  at  the  same 
time  particular  in  disposing  of  his  personal  property,  it  will  be 
found  that  the  authorities  are  clear  that  no  intendment  can  be 
made  contrary  to  the  plain  and  usual  sense  of  the  words  of  a 
will,  unless  other  parts  of  it  show  that  the  testator  could  not 
have  intended  that  the  language  ^ould  have  its  ordinary  opera* 
tion.  {TVesey,  369.)  Again,  in  Moone  v.  Hetzsetnan,  (  Willed 
R,  141,)  it  is  laid  down  that  "  the  intent  of  the  testator  ought  to 
appear  plainly  in  the  will  itself,  otherwise  the  heir  shall  not  be 
disinherited."    Upon  these  salutary  pmciples,  long  establidied 
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in  the  cQustruction  of  wills,  and  finding  Botbing  in  tfie  vrhote 
instrameDt  under  consideration  upon  which  to  base  a  reasonable 
opinion  that  the  testator  intended  his  wife  to  take  a  fee  in  his 
veal  estate,  I  feel  myself  compelled  to  differ  from  the  si:^reme 
court  and  to  vote  for  a  reversal  of  the  judgment  The  plaintiff 
is  entitled,  upon  the  special  verdict,  to  judgment  for  one-fifth  of 
the  premises  described  in  the  declaration. 

Porter,  Senator.  A  caso  of  not  unfrequent  occurrence  is 
h^e  presented,  in  which  the  court  is  required  to  declare  the 
meaning  of  a  testator,  where  by  his  will  he  has  failed,  through 
the  ignorance  or  carelessness  of  his  scrivener,  to  express  in  plain 
and  explicit  terms  the  disposition  of  his  estate.  The  rules  for 
the  guidance  of  courts  are  well  established,  and  appear  at  the 
|»esent  day  to  furnish  no  matter  of  controversy.  It  is  in  the 
application  of  those  rules  to  the  ever  varying  facts  of  cases,  that 
the  advice  of  counsel  and  the  judgments  of  courts  are  so  often 
found  to  differ.  All  authorities  concur  in  this,  that  the  inten- 
tion of  the  testator  shall  control  in  the  construction  of  a  will ; 
and  that  that  intention  must  be  gathered  from  the  language  of 
the  will,  and  of  the  whole  will,  taken  in  connection  with  the 
subject  matter  of  the  devise,  and  the  objects  of  the  testator^s 
bounty.  On  this  point  the  revised  statutes  are  supposed  to  speak 
the  general  language,  and  to  carry  out  the  general  intention  of 
testators,  where  they  declare  that  every  devise  of  real  estate  shall 
pass  all  the  interest  that  the  devisor  had  therein,  unless  by  ex- 
press terms  or  necessary  implication,  it  shall  appear  diat  he 
intended  to  pass  a  less  interest.  (1  JR.  &  748,  §  1.)  This  pro- 
vision is  based  upon  the  supposition,  which  is  doubtless  well 
founded,  that  whenever  a  devisor  intended  to  give  a  less  interest 
in  any  part  of  his  real  estate,  than  he  had,  ho  would  be  much 
more  careful  to  make  that  intent  manifest  from  the  language 
he  would  use,  than  when  he  intended  to  de*  ise  his  whole 
interest. 

The  solicitude  generally  manifested  by  courts  to  protect  the 
interest  of  heirs  at  law,  whenever  a  technical  objection  could  be 
made  available  for  that  purpose,  or  a  plausible  doubt'of  the  in- 
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tention  of  the  testator  could  be  suggested,  has  probably  caosod 
the  statutory  provision  to  be  made,  by  which  the  rights  of  heirs 
as  such  are  divested  of  all  special  protection  and  preference.  It 
must,  therefore,  now  appear  from  the  language  of  the  will,  that 
the  testator  had  the  interest  of  the  heirs  in  his  mind ;  and  that 
he  designed,  when  devising  his  real  estate  to  another  than  his 
heirs,  that  the  remainder  of  his  estate  in  the  real  property  de- 
vised, after  satisfying  the  particular  devise  of  less  than  his  whole 
interest,  should  go  to  his  heirs.  The  legal  presumption  is  that, 
when  a  testator  devises  less  than  his  whole  interest,  he  knows 
that  the  law  gives  the  remainder  to  his  heirs. 

In  the  will  before  us,  the  testator  first  directs  his  executors  to 
pay  all  his  just  debts;  and  then  devises  to  his  wife  '*  all  his  real 
estate."  The  remainder  of  the  will  is  occupied  exclusively  in 
the  disposition  of  his  personal  property.  There  is  nothing  in 
the  whole  will,  except  that  single  clause,  that  shows  that  the 
testator  had  any  real  estate.  It  is  therefore  clear  that  the  testa- 
tor did  not  intend  to  give  any  directions  in  respect  to  any  inter* 
est  in  his  real  estate  not  devised  to  his  wife.  In  regard  to  his 
personal  property  he  was  particular,  not  only  to  give  certain 
specific  portions  to  each  of  his  children,  and  the  remainder  to  be 
equally  divided  between  them ;  but  he  directed  his  executors  to 
place  at  interest  on  landed  security,  the  portions  of  his  personal 
property  bequeathed  to  his  two  married  daughters,  for  their  use 
during  their  lives,  and  after  their  deaths  to  be  equally  divided 
between  their  children.  This  shows  that  when  he  bequeathed 
an  interest  for  life  in  his  personal  property,  he  took  care  to  dis- 
pose of  the  remainder. 

The  clause  in  tlie  will  that  has  occasioned  this  controversy  is 
this:  "  I  give  and  bequeath  unto  my  beloved  wife  Mary  all  my 
real  estate,  one  clock,  and  the  interest  of  five  hundred  dollars 
during  her  lifetime."  The  plaintiff  contends  that  the  qualify 
ing  phrase  at  the  conclusion, ''during  her  lifetime,"  applies  to 
each  member  of  the  sentence,  and  ^ave  to  the  widow  only  a 
life  estate.  This  is  the  only  question  in  the  case.  It  cannot  be 
disputed  that  a  grammatical  construction  of  the  sentence  will 
require  us  to  determine  that  she  took  only  a  life  estate.    But  in 
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examining  wills  to  discover  the  true  intention  of  testators,  courts 
are  bound  to  disregard  the  rules  of  grammati  where  an  adiie- 
rence  to  them  will  violate  the  meaning  of  the  testator,  A  very 
slight  alteration  of  this  ^ntence,  as  by  introducing  the  word 
"and"  before  "one  clock,"  so  that  it  would  read  "  I  give  to  ray 
beloved  wife  all  my  real  estate,  aud  one  clock  and  the  interest 
i>f  five  hundred  dollars  during  her  natural  life ;"  and  then  the 
grammatical  construction  would  give  her  a  fee.  The  legal  con- 
struction of  wills  should  not  depend  upon  a  matter  of  so  little 
importance. 

In  Dae  v.  SiarttHy  (4  7.  R.  65,  6,)  Lord  Kenyon  seiys, 
"  Courts  of  law,  in  construing  acts  of  parliament  and  deeds^ 
must  read  them  with  such  stops  as  will  give  effect  to  the  whole." 
And  he  applies  the  rule  to  a  deed  of  settlement  where  the  lan- 
guage is  this,  "  to  the  use  of  all  and  every  child  or  childr^, 
equally,  share  and  share  alike,  to  hold  the  same,  if  more  than 
one,  as  tenants  in  common,  and  not  as  joint  tenants,  and  if  but 
one  child,  then  to  such  only  child,  his  or  her  heirs  or  assigns 
forever."  The  question  was,  whether  the  children,  there  being 
seveml,  took  a  fee.  The  grammatical  construction  would  re- 
quire that  the  words  of  limitation  at  the  close  of  the  sentence 
should  be  applied  to  the  immediately  next  preceding  word, 
child.  If  so,  then  the  children  took  but  a  life  estate.  Still  the 
court  decided,  that  for  the  purpose  of  carrying  out  the  intention 
of  the  parties  to  the  deed  of  settlement,  they  would  disregard 
the  rules  of  grammar,  and  connect  tlie  wcnrds  of  inheritance  with 
the  words  child  or  children  in  another  part  of  the  sentence,  by 
reading  the  intermediate  clause  as  in  a  parenthesis,  and  that  al- 
though it  read  "  his  or  her,"  in  the  singular  number,  instead  of 
"  his,  her  or  their."  This  is  a  much  stronger  instance  of  such 
disregard  of  grammatical  rules,  than  is  necessary  to  give  the 
widow  in  this  case  a  fee.  If  instead  of  a  comma  after  the  woid 
^  clock,"  there  should  be  put  a  colon,  then  the  words  "  during 
her  lifetime"  would  apply  to  the  interest  of  the  money  only* 
From  the  perusal  of  the  whole  will,  I  cannot  resist  the  conclu- 
sion, that  the  testator  intended  that  his  wife  should  take  a  fee  in 
liis  real  estate ;  and  as  it  does  not  appear  by  the  express  terma 
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of  the  will,  as  I  read  it,  nor  by  necessary  implication,  that  the 
testator  intended  she  should  take  an  estate  less  than  a  fee,  thai 
being  the  estate  he  had  in  the  premises,  I  think  she  took  a  fee, 
and  consequently  that  the  judgment  of  the  supreme  court  should 
be  affirmed. 

Spencer,  Senator.  The  chief  justice  of  the  supreme  court 
has  truly  said  that  <'  the  grammatical  construction  of  the  language 
proves  the  claim  of  the  plaintiff;"  and  he  cites  authorities  which 
well  sustain  him.  I  agree  also  with  the  chief  justice  that  <<  we 
mifst  seek  for  the  intention  of  the  testator  by  considering  the 
nature  of  the  subjects  which  he  had  in  his  mind,  as  well  as  the 
order  in  which  they  are  mentioned."  No  one  can  deny  that  the 
nature  of  the  subjects  mentioned  equally  admits  of  a  qualified  as 
well  as  an  absolute  gift.  <<  AH  my  real  estate,"  may  be  given  in 
fee  or  for  life ;  '<  one  clock  "  may  be  given  absolutely  or  for  life, 
and  the  "  interest  of  five  hundred  dollars  "  may  be  given  for  a 
limited  period,  as  one  year,  or  for  life.  Indeed  it  seems  to  me 
that  if  the  interest  of  five  hundred  dollars  had  been  the  only 
subject  mentioned  in  this  clause  of  the  will,  that  its  true  inter- 
pretation, without  the  words  <'  during  her  lifetime,"  would  be 
that  it  was  so  long  payable,  and  not  for  any  shorter  period. 
These  qualifying  words  therefore  only  express  that  which,  with- 
out them,  the  law  would  imply  in  respect  to  this  subject 
Without  them  there  is  no  doubt  but  that  the  widow  would  have 
taken  a  fee  in  the  land,  and  an  absolute  title  to  the  clock.  If 
they  relate  to  these  subjects  also,  then  the  duration  of  her  title 
and  right  is  the  same  in  respect  to  all  the  subjects  mentioned  in 
this  clause  of  the  will.  This  it  seems  to  me  is  the  grammatical, 
legal  and  natural  interpretation  of  the  language  of  the  will. 
The  intent  of  the  testator  to  exclude  the  heir  must  be  clear  and 
manifest,  and  must  be  collected  from  the  language  employed 
and  not  from  conjecture.  On  a  carefiil  perusal  of  the  will,  I 
have  been  unable  to  find  any  such  intention  expressed,  and  I  do 
not  feel  at  liberty  to  imply  such  intention  from  the  fact  that  the 
real  estate  is  no  where  else  mentioned  in  the  will,  and  that  the 
personal  estate  is  carefully  bequeathed.    If  we  are  at  liberty  to 
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indulge  in  conjecture  we  may  suppose  that  the  testator  was  sa^ 
isfied  to  allow  the  statute  regulating  descents  to  declare  the  equal 
rights  of  his  children.  But  we  are  not  thus  at  liberty.  The 
will  operates  as  a  conveyance,  and  must  depend  upon  its  lan- 
guage for  its  interpretation  and  effect. 

This  case  may  not  be  free  from  doubt  and  difficulty ;  but  for 
this  very  reason  the  heirs  at  law  should  not  be  excluded,  and 
the  estate  should  be  allowed  to  descend  equally  to  them. 

The  judgment  of  the  supreme  court  should,  in  my  opinion, 
be  reversed,  and  judgment  should  be  given  for  the  plaintiff  upon 
the  special  verdict. 

Wright,  Senator.  Upon  the  best  consideration  I  have  been 
enabled  to  give  the  language  of  this  will,  I  cannot  concur  in  the 
conclusion  of  the  supreme  court.  It  is  a  case  in  which  no  es- 
sential aid  or  help  can  be  derived  from  books  or  adjudged  cases ; 
and  in  general,  I  am  unwilling  to  subject  the  intention  of  a  tes- 
tator, who  has  employed  plain  intelligible  words  to  express  such 
intention,  to  the  uncertain  test  of  adjudged  cases,  arising  upon- 
different  language  and  attended  with  different  circumstances  in 
the  condition  and  property  of  the  testator.  When  the  courts 
have  passed  upon  the  meaning  of  particular  words  in  a  will, 
every  testator  is  presumed  to  use  such  words  in  reference  to 
their  legal  signification ;  and  in  interpreting  the  language  of 
a  testator  who  has  employed  such  terms,  judges  and  courts, 
for  the  sake  of  harmony  and  security  in  the  disposition  of 
real  estate,  will  rigidly  adhere  to  the  adjudged  construction. 
But  to  attempt  to  seek  out  the  mind  of  a  man,  who  sits 
down  to  the  solemn  duty  of  making  a  disposition  of  his  own 
property,  by  resorting  to  the  judgment  of  a  court,  in  a  case  not 
precisely  parallel  in  all  its  facts  and  circumstances,  is  making 
the  intention  of  the  testator  subject  to  the  presumed  intention 
of  some  other  person.  The  intention  is  to  govern,  and  that  in- 
tention must  in  all  cases  when  the  language  is  unambiguous 
and  plain  be  gathered  from  the  will  itself.  The  judge  who  sits  in 
judgment  upon  the  act  of  a  testator,  places  himself  in  the  posi-> 
tion  and  circumstances  of  such  testator,  so  fiur  as  his  written 
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declaration  will  enable  him  to  do  it ;  and  even  then  it  is  a  hazaid* 
ous  duty,  to  speak  for,  and  over  again,  what  has  been  said  years 
before  by  the  dying  man.  In  this  case  the  whole  difficulty  lies 
in  giving  effect  to  the  concluding  words  of  the  sentence  in  this 
devise — "  during  her  Ufetime!^  Do  they  apply  to  the  entire 
preceding  part  of  the  devise,  or  must  they  be  limited  to  the  last 
antecedent — <'  the  interest  of  five  hundred  dollars  7^  The  gram* 
matical  cotistruction  of  the  sentence  admits  of  no  doubt— ^and  so 
the  learned  judge  admits  in  his  opinion.  It  clearly  makes  the 
words  ''during  her  lifetime,"  qualify  the  preceding  sentence^ 
and  embraces  eA  well  the  real  estate  and  clocks  as  the  interest 
of  ihefive  hundred  dollars*  It  may  not  be  usual  and  perhaps 
may  be  regarded  as  very  singular,  that  a  man  should  create  a 
life  estate  in  a  clock.  Tet  I  am  not  at  liberty  to  say  that  this 
old  man  had  not  received  this  old  time-piece  from  his  venerable 
parent  and  that  he  regarded  it  as  a  part  and  parcel  of  that  in* 
heritance  which  should  be  preserved  and  continued  in  his  family 
until  old  age  and  use  rendered  it  unfit  for  its  customary  resting 
place  behind  the  door,  and  that  he  was  willing  to  confide  this 
&mily  relic  to  his  widow  while  she  survived  her  aged  compaii- 
lon,  and  then  it  should  again  serve  to  tick  away  another 
geoemtion  with  some  other  member  of  his  family.  This  is  not 
an  improbable  version  of  the  testator's  thoughts  as  he  included 
the  clock  in  the  devise  to  his  wife.  And  being  entirely  recon- 
eilable  with  his  language,  as  to  the  real  estate  and  interest  money, 
it  can  be  adopted  without  doing  violence  to  either  intention  or 
words.  It  may  not  be  strictly  a  legal  presumption  that  every 
man  understands  grammar,  as  it  certainly  is  not  true  that  every 
man  who  draws  a  will  or  writes  a  book,  does  fmme  his  senten* 
ces  with  strict  granunatical  accuracy.  But  when  a  man  has  so 
constructed  a  sentence,  that  its  proper  interpretation  can  only  be 
satisfied  by  adopting  the  strict  grammatical  construction,  it  is  a 
fair  and  }uat  assumption  that  he  who  so  fmmed  his  langnage 
well  understood  its  purport  and  effect.  In  this  case  the  testator 
has  employed  language  which,  in  its  grammatical  sense,  ftdly 
sustains  the  idea  that  he  intended  to  give  a  life  estate  to  his  wife 
in  both  his  real  and  personal  estate ;  and  we,  I  think,  should 
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muM  that  he  well  understood  the  force  of  the  language  employ- 
ed in  connectioti  with  all  the  objects  of  bis  bounty  to  his  wife. 
This  eonstruction  is  also  in  accordance  with  a  just  and  equi- 
table a9  well  asr  humane  disposiiion  of  his  property.  He  was 
desirous  of  makir^  ample  proTisidn  for  bis  wife  during  her  life. 
She  was  to  enjoy  the  entire  use  and  profits  of  his  real  estate, 
and  in  the  absence  of  sfny  evidence  as  to  its  value,  I  assume  that 
such  yearly  use  together  with  the  interest  of  five  himdred  dol- 
lars annually  would  make  a  liberal  provision  for  the  declining 
years  of  his  aged  companion.  He  bad  five  children,  and  among 
them  were  three  daughters ;  two  were  married  and  one  single. 
to  these  he  devises  in  equal  portions  the  refddueothia  personal 
estate,  and  leaves  the  law  of  descents  to  dispose  of  the  real  estate 
after  the  death  of  his  wife — thereby  ultimately  securing  to  his 
entire  family,  an  equal  participation  in  his  estate.  I  am  for  a 
reversal  of  the  judgment  of  the  supreode  court 

Yan  Scboonhoven,  Senator.  I  am  of  the  opinion  that  by 
the  will,  an  estate  in  fee  absolute  was  given  to  the  wife,  in  the 
whole  of  the  leal  estate.  The  consi(feratk>is  which  bring  me 
to  this  conclusion  are  as  follows,  to  wit : 

First,  because,  while  there  is  an  unquestionable  and  clear 
grant  or  devise  of  ^  all  the  real  estate''  of  the  testator,  in  the 
clause  of  the  instrument  above  quoted,  there  are  no  express 
terms  therein  declaring  or  indicating  an  inlent  to  pass  any  estate 
or  interest  less  than  an  estate  in  fee ;  nor  can  any  such  intent  be 
'^  necessarily  implied'^  in  the  terms  of  the  grant  (1  R.  S,  748, 
f  1.)  In  my  view,  the  words  <<  during  her  life,"  at  the  end  of 
the  clause,  have  reference  clearly  to  the  preceding  words,  '<  and 
the  interest  of  five  hundred  dollars,"  and  to  these  only.  I  judge 
so,  first,  because,  if  we  disconnect  the  said  worda  '^  during  her 
life"  from  those  immediately  antecedent,  and  apply  them  to  the 
clause  generally,  so  as  to  embrace  real  estate,  clock,  and  interest, 
we  must  suppose  the  testator  to  have  given  an  uncertain,  indefi- 
nite, and  utiascertaitiable  amount  of  interest,  which  bequest  of 
inCerest,  if  not  void  hi  law  for  uncertainty,  might  be  so  interpret 
ted  by  the  executors  of  the  estate,  or  by  the  courds,  as  to  be  lei^ 
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dered  just  about  equivalent  to  do  bequest  of  interest  money  oi 
cash,  at  all.  And,  secondly,  because  I  think  the  punctuation, 
or  grammatical  division,  of  the  whole  clause  in  questicxi,  very 
strongly,  if  not  necessarily,  indicates  it  to  have  been  the  under- 
standing and  intent  of  the  testat^or,  that  the  bequest  for  life 
should  be  restrictive  only  as  to  such  interest.  The  constiuction 
contended  for  by  the  plaintiff  in  error,  would  compel  us  to  in- 
terpret the  clause  under  consideration  as  though  it  were  thus 
written,  to  wit :  "  I  give  and  bequeath  unto  my  beloved  wife, 
Mary,  during  her  lifetime,  all  my  real  estate,  one  clock,  and  the 
interest  of  five  hundred  dollars."  Had  the  clause  been  thus  ex- 
pressed, we  might  have  conjectured,  fancied,  ^'  guessed,"  as  to  its 
meaning ;  but  by  no  possible  means,  either  from  any  thing  within 
or  without  the  will,  could  we  have  at  all  satisfied  ourselves  as 
to  the  amount  of  interest  intended  to  be  bequeathed.  All  we 
should  have  been  able,  with  any  degree  of  confidence,  to  say, 
would  be,  that  he  had  given  some  amount,  during  the  life 
of  the  widow.  Interest  for  any,  even  a  moment  of  time, 
would  have  satisfied  the  bequest.  It  may  be  said,  that  the 
construction  contended  for  by  the  defendant  in  error  may  be 
open  to  the  very  same  objection.  I  think  not.  By  an  un- 
prejudiced, impartial,  reasonable,  common  sense  interpretation 
of  the  language,  as  it  stands  in  the  will — ^  the  interest  of  five 
hundred  dollars  during  her  lifetime" — would  give  nothing  more 
or  less  than  the  annual  interest  upon  that  sum  for  life.  The 
punctuation  of  the  clause  is  not,  it  is  true,  a  circumstance  or 
consideration  upon  which  alone  we  should  base  an  interpretation 
of  its  phraseology,  and  yet  I  think  some  importance  is  to  be  at- 
tached to  it,  in  this  instance.  The  printed  copy  of  the  will,  as 
given  in  the  error  book,  shows  five  commas  in  the  clause  under 
notice.  It  was  stated  by  counsel  upon  the  argument,  in  answer 
to  an  interrogatory  upon  this  point,  that  no  comma  is  found  in 
the  original  will  after  the  word  ^'dollars"  in  the  last  line  of  the 
clause.  Now,  the  comma  is  designed  and  always  used  to  denote 
a  pause  in  reading.  We  are  not  then  at  liberty  to  read  th« 
words  succeeding  the  last  comma  in  the  sentence  without  utter- 
ing  them  as  it  were  in  a  single  breath.    Thus  reading  theo!,  1 
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am  satisfied  that  the  idea  conveyed  to  the  hearer  or  the  reader, 
would  be  precisely  the  same  as  though  the  testator  had  ampli« 
fied  his  language  by  saying,  "  I  give  to  my  wife  all  my  real 
estate,  I  give  to  her  one  clock,  and  I  give  to  her  the  interest  of 
five  hundred  dollars  for  life." 

SeCbnd.  I  think  an  estate  in  fee,  and  not  a  mere  life  estate, 
was  conveyed  by  the  will,  because  any  other  interpretation  of 
the  qlause  we  have  been  considering,  leaves  the  fee  of  the  real 
estate  undisposed  of.  Not  a  word  appears  in  the  instrument  re- 
lating to  the  real  estate,  save  what  is  escpressed  in  this  clause 
Is  it  reasonable  to  suppose  the  testator  would  have  disposed  of 
his  land  and  dwellings  for  life,  and  have  descended  to  the  par 
ticularity  of  disposing,  for  life  too,  as  the  plaintiff  in  error  insists, 
of  his  clock,  and  the  interest  of  his  money,  and  yet  have  remained 
silent  as  to  the  ultimate  and  more  important  disposition  of  the  fee 
itself,  of  all  his  real  estate  ?  The  idea  is  not  to  be  entertained 
for  a  moment. 

In  the  third  and  last  place,  I  think  there  is  some  evidence  that 
the  testator  designed  to  convey  the  fee  to  his  wife,  in  the  fact 
that  he  has  been  very  particular  and  cautious  not  only  to  dis- 
pose finally  and  forever  of  all  his  personal  estate,  but  has  also 
clothed  his  executors  with  full  powers  to  sell  the  same  for  the 
purposes  of  distribution  as  to  some  of  the  children,  and  of  in- 
vestment as  to  others ;  excepting,  however,  from  such  power 
of  sale,  all  personal  property  which  he  had  therein  before  willed 
away.  He  directs  the  portions  of  two  of  his  daughters  to  be 
placed  at  interest,  on  land  security,  for  their  use  during  life,  and 
after  death  to  be  equally  divided  between  their  children.  Two 
inquiries  suggest  themselves.  First :  Would  the  testator,  in  the 
exercise  of  a  sound  judgment,  or  in  the  possession  of  a  sound 
mind,  be  thuB  particular  and  minute  as  to  personal  property, 
and  yet  be  thus  indifferent  or  careless  as  to  real  estate,  supposing 
a  life  estate  only  to  have  been  given  the  widow?  Second: 
Would  he  not  have  secured  the  property  of  the  two  daughters, 
which  he  directs  to  be  invested  upon  land  security,  by  charging 
it  upon  a  portion  of  his  own  real  estate,  had  he  supposed  he  was 
only  disposing  of  that  real  estate  for  and  during  the  life  of  his 
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wife  ?    The  fanner  inquiry,  I  Answer  in  the  A^«tii/:e ;  the  lajtiiei, 
in  the  affirmative. 

I  am  of  opinioa  thai  the  judgioieQi  of  the  supreme  court  shoi:^ 
be  affirmed. 

On  the  question  being  put^  ^  Shall  this  judgment  be  rjeversed  ?" 
the  members  of  the  court  voted  as  follows : 

For  reversal:  Senators  Barlow,  Folsom,  Hand,  Hard, 
Johnson,  J.  B.  Smith,  S.  Smith,  Spenceh,  Wheeler, 
Williams  and  Wright — 11. 

For  affirmance :  The  President,  and  Senators  Beers, 
BuRNHAM,  Emmons,  Jones,  Porter,  Sanford,  Scovil, 
Talcott  and  Van  Schoonhoven — 10. 

Judgment  rev^ised. 


St£V£Nj9  vs,  Wilson  and  others. 

The  third  section  of  the  act  relatiTe  to  prindpaU  and  faeUnri  or  egenU,  (Stat,  rf 
1830,  f.  SM3|)  which  declaKB  that  one  entroBted  with  the  poBsenion  of  the  goodt 
of  oiiotl^,  for  the  purpose  of  flafe,  shfffl  b(9  ^eemed  the  true  owqcti  ao  far  as  to  give 
yalidity  to  a  dii^Bitioa  ther/oof  fan  mope^  ^dyaDced,  does  not  protect  a  paity  who 
)ias  made  advances  on  gqods  to  a  ^ctor^  tDtih  a  knowledge  that  he  wa»  wtt  the 
owner  of  the  goode. 

On  error  from  the  supreme  court.  Wilson  and  the  other  de- 
fendants in  error  brought  replevin  against  Stevens,  in  the  supe- 
rior court  of  the  city  of  New- York,  for  a  quantity  o{  feathers. 
Yerdict  and  judgment  for  the  plaintiffs ;  which  judgment  was 
affirmed  on  error  in  the  supreme  court.  For  a  statement  of  the 
facts  and  the  opinion  of  the  court,  see  6  BSU,  $12.  The  ques- 
tion in  the  case  was,  whether  the  defendant,  who  had  made 
advances  upon  the  feathers  to  one  Colgate,  the  plaintifis'  factor, 
uAth  knowledge  that  he  was  not  the  ovmer  of  the  property^  was 
entitled  to  hold  it  for  such  advai)ces. 


u» 
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A.  Cristf  for  the  plaintiff  in  err<^. 
S.  A.  Foot,  for  the  defendants  in  error. 

The  Chancellor.    Upon  the  charge  of  the  judge  the  jury 
must  have  decided  that  the  goods  did  not  belong  to  Colgate,  the 
factor  or  agent  of  the  defendants  in  error,  but  were  in  his  hands 
for  sale  as  the  factor  of  the  real  owners.    And  I  think  the  judge 
who  tried  the  cause,  as  well  as  the  suprei^e  court,  was  right  in 
supposing  that  the  act  of  1830,  for  the  amendment  of  the 
law  relative  to  principals  and  factors  or  agents,  (1  R.  S.  762,  Hi. 
6  of  2d  ed.)  does  not  authorize  the  agent  or  factor  for  the  pur- 
poses of  sale,  to  pledge  the  goods  to  a  person  who  knows  the 
character  in  which  the  pledgor  holds  the  same.    Mr.  Justice 
Bronson,  who  delivered  the  opinion  of  the  supreme  court  in  this 
case,  has  correctly  stated  the  rule  of  the  qoQunnnJaw,  that  an  \^\^* 
ageqt  or  factor,  intrusted  with  the  goods  of  his  principal  to  sell,f     o   §£ 
could  not  pledge  the  same  so  as  to  authoriase  the  pledgee  to  hold!     ^lZ^ 
them  for  advances  made  thereon  to  the  factor  or  agent,  even  if 
he  supposed  the  latter  to  be  the  real  owner  of  the  goods.  {Pat- 
erson  v.  Tosh,  2  Strange,  1178 ;  Dauhigny  v.  Duval,  6  T.  R* 
04.)    Even  where  the  principal  had  drawn  upon  the  factor 
anticipation  of  the  sale  of  the  goods,  it  was  held  in  the  cases 
Fielding  v.  Kymer,  (2  Brod,  ^  Bing.  639,)  and  Graham 
Dyster,  (6  Matde  ^  Sel.  1,)  that  the  factor  was  not  authorized 
to  pledge  the  goods.    In  this  last  case,  Mr.  Justice  Abbott,  after- 
wards Lord  Chief  Justice  Tenterden,  said  it  had  been  established 
by  many  decisions,  and  might  be  considered  as  a  settled  prin- 
ciple of  law,  that  a  factor  could  not  pledge  so  as  to  transfer  his 
lien  to  the  pawnee.    This  rule  of  the  common  law  was  founded 
upon  the  principle  that  he  who  deals  with  one  acting  ex  man- 
dato,  can  obtain  from  him  no  better  or  different  title  than  that 
which  his  mandate  authorizes  him  to  give. 

The  statute  4  Geo.  4,  ch,  83,  passed  in  July,  1823,  altered  the 
common  law  rule  in  England  in  this  respect,  as  to  persons  deal- 
ing with  the  consignees  of  factors  entrusted  with  goods Yor  the 
purpose  of  sale,  so  far  as  to  protect  the  rights  of  the  pledgee  to 
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the  extent  of  the  advances  he  had  made,  or  the  liabilities  he  had 
incurred,  upon  the  faith  of  the  pledge  and  the  supposition  that 
the  nominal  consignor,  the  factor,  was  the  owner  of  the  goods. 
But  this  statute  contained  an  express  exception  of  cases  where 
the  consignee  was  aware  of  the  fact  that  the  nommal  consignor 
was  not  the  real  owner  of  the  goods.  It  also  contained  a  pro- 
.  vision  that  the  deposite  or  pledge  of  goods  by  the  consignee 
thereof  should  give  to  the  person  with.wiibtn  they  were  depos- 
ited  or  pledged  the  same  right,  and  ho  other,  that  the  consignee 
himself  possessed.  The  provisions  of  that  act  appear  to  hlave 
been  confined  to  consignees  of  goods,  and  persons  dealing  with 
them,  where  the  consignees  supposed  the  consignors  were  the 
real  owners  of  such  goods,  when  in  fact  such  consignors  had 
only  been  entrusted  with  the  goods  for  the  purpose  of  sale.  The 
first  section  of  the  act  of  6  Geo.  4,  ch.  94,  passed  about  two  years 
afterwards,  contained  but  a  very  slight  modification  of  the  pre- 
vious act,  so  as  to  protect  the  consignea«Kvithout  notice,  and 
others  dealing  with  him,  before  they  had  notice  that  the  person  in 
whose  name  goods  were  shipped,  with  the  assent  of  tha  owner, 
was  not  himself  the  real  owner.  But  the  second  section  of  that 
act  extended  the  protection  to  persons  dealing  with  an  agent  or 
factor  who  had  in  his  possession  documentary  evidence  showing 
him  prima  facie  to  be  the  owner  of  the  goods,  and  where  the 
persons  so  dealing  with  him  were  ign^tistnt  ofhJL  fiduciary  ^char- 
acter, and  had  bought  the  goods  or  advanced  raoneyWloego- 
tiable  securities  upon  the  deposit  or  pledge  of  the  goods  and 
upon  the  faith  of  such  prima  facie  evidence  of  ownership.  The 
third  section  declared  that  persons  taking  such  goods  in  deposit 
or  pledge  for  an  antecedent  debt,  even  without  notice  of  the 
fiduciary  character  of  the  agent  or  factor  having  in  his  possession 
such  prifiia  facie  evidence  of  ownership,  should  acquire  no  other 
right  or  interest  therein,  as  against  the  owner,  than  the  agent  or 
factor  himself  possessed ;  but  might  acquire,  possess  and  enforce 
the  right  to  that  extent.  And  the  fifth  section  expressly  author- 
ized the  taking  of  such  goods  in  pledge  from  the  agent,  or  bro- 
ker, having  such  prima  facie  evidence  of  title,  even  with  nolioo 
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of  his  fiduciary  character;  but  the  pledgee  was  only  to  obtain 
such  right  or  interest  therein  as  the  pledgor  himself  possessed. 

Our  act  relative  to  principals  and  factors  or^gents,  in  the 
first  and  second  sections,  protects  consignees  of  merchandise 
shipped  in  the  name  of  a  person  who  is  not  the  real  owner, 
wligiee  they  are  ignorant  of  the  fact  that  such  consignor  is  not 
the  owQfir>>-  The  third  section  then  provides  that  "  Every  factor 
or  other  agent  entrusted  with  the  possessionof  any  bill  of  lading, 
custom  house  permit,  or  warehouse-keeper^  receipt  for  the  de- 
livery of  any  such  merchandise,  and  every  such  factor  or  agent, 
not  having  the  documentary  evidence  of  title,  who  shall  be  en- 
trusted with  the  possession  of  any  merchandise  for  the  purposes 
of  sale,  or  as  a  security  for  any  advances  to  be  made  or  obtained 
thereon,  shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as 
to  give  validity  to  any  contract  made  by  such  agent  with  any 
other  person  for  the  sale  or  disposition  of  the  whole  or  any  part 
of  such  merchandise,  for  any  money  advanced,  or  negotiable  in- 
strument or  other  obligation  in  writing  given  by  such  other 
person  upon  the  faith  thereof"  (IR.S.  762,  tit.  6,  §  3, 0^  2d  ed.) 
It  is  perfectly  evident  from  the  whole  of  this  section,  taken  in 
connection  with  the  second  section  and  the  previous  law  upon 
the  subject,  that  the  words,  on  the  faith  thereof  refer  to  the 
ownership  of  the  goods;  so  as  to  protect  the  purchaser,  or 
pledgee,  who  has  advanced  his  money  or  given  his  negotiable 
note  or  acceptance  or  other  written  obhgation,  upon  the  faith  or  \ 
belief  of  the  fact  that  the  person  with  whom  he  dealt  was  the  1 
real  owner  of  the  property.  Any  other  construction  of  the  stat- 
ute would  do  great  injustice  to  the  legislature  who  passed  the 
act  of  1830.  For  it  would  authorize  the  agent  or  factor  to  com- 
mit a  fraud  upon  his  principal,  with  the  connivance  of  the  pur- 
chaser or  pledgee  who  had  notice  of  the  fiduciary  character  of 
the  vendor  or  pledgor.  It  would  also  be  in  direct  conflict  with 
the  seventh  section  of  the  same  statute,  which  makes  such  a 
fraud  an  indictable  offence,  not  only  against  the  agent  or  fac- 
tor, but  also  against  every  person  who  shall  knowingly  connive 
with  or  aid  him  in  the  commission  of  the  fraud. 

Our  statute  does  not,  as  in  the  fifth  section  of  the  6  Oeo»  4, 
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eft.  94,  authorize  the  agent  or  factor  to  pledge  the  goods  of  hii 
principal  to  the  extent  of  his  lien,  to  persons  who  are  aware  of 
his  fiduciary  character  and  without  any  authority  for  that  pur- 
pose from  his  principal.  But  even  under  the  British  statute  it 
has  been  held  that  a  mere  liability  of  the  agent  or  factor,  upon 
acceptances  for  his  principal,  is  not  sufficient  to  give  such  agent 
or  factor  a  lien  which  will  authorize  him  to  pledge  the  goods  to 
a  third  person  without  the  consent  of  his  principal.  In  Fletcher 
v.  Hecdh^  (7  Barn.  ^  Cress,  617,)  and  Blandy  v.  Allan,  {Dan* 
son  4*  LloytPs  Merc.  Cos,  22,)  the  factor  was  under  acceptances 
for  his  principal  at  the  time  he  pledged  the  goods  for  advances 
thereon,  but  which  acceptances  the  principal  afterwards  duly 
paid  or  provided  for.  And  it  was  held  that  the  pledgee  could 
not  hold  the  goods  to  the  amount  of  the  acceptances  for  which 
the  factor  was  liable  at  the  time  the  goods  were  pledged,  but 
which  he  was  not  afterwards  compelled  to  pay. 

Here  the  judge  who  tried  the  cause  not  only  gave  to  the  de- 
fimdant  in  the  court  below  all  his  legal  rights,  but  protected  liim 
so  far  as  any  equity  existed  as  between  the  factor  and  his  priu* 
cipals,  if  not  much  further.  I  therefore  think  the  judgment  of 
the  supreme  court  should  be  affirmed. 

LoTT,  Senator.  By  the  verdict  of  the  jury  in  this  case  it  is 
established,  1st.  That  the  advances  made  by  the  defendant  be- 
low to  Colgate  the  factor,  were  made  with  the  knowledge  that 
he  was  not  the  owner  of  the  goods  pledged.  2d.  That  the  de* 
feodant  has  been  credited  not  only  with  all  such  advances  as 
were  applied  by  Colgate  to  the  use  or  for  the  benefit  of  the  plain- 
tiff his  principals,  but  also  to  the  extent  of  the  factof*s  right  or 
interest,  by  way  of  Hen,  in  the  goods.  The  broad  question  is 
therefore  presented  whether  a  factor,  having  no  lien  on  or  otiier 
personal  interest  in  the  goods  of  his  principal,  is  authorized  by 
our  law  to  pledge  or  deposit  the  same  for  advances  made  to  him- 
self, for  his  individual  use  and  benefit,  by  a  person  who  knows 
that  he  holds  them  as  factor  merely  and  not  as  owner. 

It  was  a  well  settled  rule  of  the  common  law,  that  a  factor  bod 
no  authority  to  pledge  the  property  of  his  principal  for  his  own 
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debt,  either  by  an  actual  deposit  thereof  with  the  pawnee,  or  by 
placing  in  his  hands  the  bill  of  lading  or  other  indicia  of  own* 
ership ;  and  the  rule  appears  to  have  been  enforced  with  equal 
stringency  in  cases  where  advances  had  been  made  either  to 
pay  the  duties  chargeable  on  such  goods,  or  for  some  other  pur- 
pose connected  with  the  sale  thereof,  and  indeed  when  they 
had  been  made  to  meet  bills  drawn  by  the  principal  on  the  fac* 
tor,  for  the  whole  or  part  of  the  price  of  the  goods  pledged ;  at 
least  if  the  pawnee  knew  or  had  the  means  of  knowing  that  he 
was  dealing  with  a  factor  and  not  with  the  principal.  {Rusaell 
an  Factors  and  Brokers,  116  to  123,  and  cases  cited.) 

The  expediency  of  this  rule  was  doubted  by  judges,  and  in 
the  mercantile  community  it  was  considered  a  matter  of  superior 
justice  and  wisdom  that  a  factor  or  commercial  agent  who  was 
intrusted  with  the  apparent  evidence  of  ownership  of  the  prop- 
erty should  be  deemed  the  true  owner  in  respect  to  third  persons 
dealing  with  him  fairly,  in  the  course  of  business,  as  purchasers 
or  mortgagees,  and  in  ignorance  of  his  real  character.  The  at- 
tention of  parliament  was  finally  given  to  the  subject,  and  an 
act  was  passed,  in  1823,  (4  Geo.  4,  cA.  83,)  modifying  to^  a  great 
extent  this  rule  of  the  common  law.  But  not  proving  adequate 
to  the  object  intended,  a  further  act  was  passed,  in  1825,  (6  Geo^ 
4,  ch,  94,)  conferring  the  power  on  the  factor,  among  other 
things,  to  pledge  the  property  of  his  principal  by  depositing  the 
goods  or  the  evidence  of  title  in  the  hands  of  the  pledgee  when 
he  made  advances  to  the  factc^  on  the  faith  of  such  deposit, 
without  notice  of  his  being  factor;  and  also  protecting  the  rights 
of  the  pledgee,  when  he  knew  he  was  dealing  with  an  agent,  to 
the  extent  of  the  lien  which  he  himself  could  have  enforced  at 
the  time  of  the  pledge. 

A  statute,  similar  in  its  general  objects,  was  passed  by  our 
legislature  in  1830.  {Laws  of  1830,  ch.  179,  p.  203.)  By  the 
third  section  of  this  act  it  is  provided  that  "every  factor  or  other 
agent  intrusted  with  the  possession  of  any  bill  of  lading,  custom- 
house permit,  or  warehouse-keeper's  receipt  for  the  delivery  of 
any  such  merchandise,  and  every  such  factor  or  agent  not 
having  the  documentary  evidence  of  title  who  shall  be  intrusted 
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with  the  possession  of  any  merchandise  for  the  purpose  of  sale^ 
or  as  a  security  for  any  advances  to  be  made  or  obtained  there- 
on, shall  be  deemed  to  be  the  true  owner  thereof,  so  far  as  to 
give  validity  to  any  contract  made  by  such  agent  with  any  other 
person,  for  the  sale  or  disposition  of  the  whole  or  any  part  of  such 
merchandise,  for  any  money  advanced  or  negotiable  instrument 
or  other  obligation  in  writing  given  by  such  other  person'  on 
the  faith  thereof."  There  is  nothing  in  this  section  which,  in  my 
judgment,  countenances  the  idea  that  a  factor  can  misapply  the 
property  intrusted  to  his  possession,  and  confer  on  a  party  who 
is  privy  to  such  misapplication,  a  right  by  purchase  or  pledge, 
superior  to  the  rights  of  the  true  owner.  As  a  geneml  rule,  the 
rightful  owner  of  property  is  entitled  to  recover  it  from  any  per- 
son in  whose  possession  it  may  be,  whether  obtained  by  the 
latter  under  color  of  purchase  or  otherwise.  This,  strictly  ap- 
plied, was  calculated  to  lead  to  embarrassments,  and  fetter  com- 
mercial dealings.  Possession  is  prima  facie  evidence  of  title; 
and  when  goods  are  intrusted  by  the  real  owner  with  an  agent 
for  the  purposes  of  sale  or  security,  it  is  consistent  with  justice 
and  equitable  principles  that  a  party  should  be  protected  who^ 
on  the  faith  of  such  possession,  makes  a  purchase  of  the  goods 
or  an  advance  or  loan  thereon.  It  was  doubtless  with  a  view 
to  this  salutary  object,  that  the  statutory  provision  above  recited 
was  made.  It  certainly  could  not  have  been  the  intention  of  the 
legislature  to  divest  the  actual  owner  of  his  property  in  cases 
where  a  party  dealing  with  an  agent,  in  fraud  of  the  rights  of 
his  principal,  acquires  the  possession.  Even  in  the  case  of  ne- 
gotiable paper,  where  possession  is  evidence  of  ownership,  it  is 
held  that  a  transfer,  in  derogation  of  the  right  of  the  true  owner, 
is  unavailable  unless  it  is  received  fairly  and  bona  Jide,  in  the 
usual  course  of  business,  and  for  a  valuable  consideration. 
{Stalker  v.  McDonald,  6  Hill,  93.)  The  statute  was  designed  to 
facilitate  commercial  transactions,  by  protecting  persons  trading 
and  transacting  business  with  agents  in  the  fair  and  ordinary 
course  of  business,  but  not  to  legalize  a  fraudulent  violation  of 
duty.  Indeed  if  the  same  rule  of  construction  were  to  be  applied 
to  our  statute,  which  has  prevailed  in  England,  in  reference  to 
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their  law  above  referred  to,  it  may  be  questionable  whether  a  fac- 
tor intrusted  with  the  possession  of  merchandise  for  the  purpose 
of  sale  only,  but  not  having  the  documentary  evidence  of  title, 
can  make  a  valid  pledge.  The  possession  of  the  evidences  of 
title  therein  specified  appears  to  be  sufficient  to  warrant  either  a 
purchase  or  an  advance ;  but  when  the  dealing  is  based  on  the 
possession  of  the  goods  only,  it  is  not  clear  that  the  same  rule 
would  be  applicable.  {See  Russell  on  Factors  and  Agents^ 
125.) 

If  we  look  at  the  occasion  and  the  history  of  the  passage  of 
the  law  of  1830, 1  think  the  legislature  will  not.  be  considered 
chargeable  with  the  injustice  of  declaring  that  an  agent,  by  a 
breach  of  duty  and  in  violation  of  good  faith,  can  confer  on  a 
privy  to  the  fraudulent  transaction  a  right  to  the  property  of  his 
principal  paramount  to  that  of  the  owner  himself.  It  was  pass- 
ed on  the  petition  of  sundry  merchants  and  others  in  the  city  of 
New- York,  representing  that  the  rule  of  the  commercial  law 
invalidating  all  pledges  by  factors  of  the  goods  or  property  of 
their  principals,  "even  where  the  lender  advanced  his  money  in 
ignorance  that  the  goods  were  held  on  consignment,"  was  in 
their  opinion  unjust  and  impolitic ;  and  in  urging  the  propriety 
of  its  passage  they  expressly  disclaim  the  wish  of  protecting 
agents  in  the  misapplication  of  goods  intrusted  to  them,  and 
suggest  a  penal  remedy  to  prevent  it.  A  report  was  made  fa 
vorable  to  the  general  objects  contemplated  by  the  petitioners, 
but  not,  in  my  opinion,  affording  any  pretext  of  right  in  the  fac- 
tor to  deal  with  the  property  intrusted  to  him  as  his  own  abso- 
lutely. {See  Senate  Doc.  of  1830,  vol  1,  Nos.  46  and  55.)  The 
legislature,  by  §  7  of  the  act  in  question,  made  it  a  misdemeanor 
not  only  in  a  factor  or  agent  to  apply  to  his  own  use  goods  and 
merchandise  intrusted  to  him,  but  also  in  every  person  conni- 
ving with,  or  aiding  or  assisting  him  in  such  fraudulent  misap- 
plication. 

I  think  it  clear,  therefore,  that  it  was  not  their  intention  by 
the  third  section  above  cited,  to  legalize  what  is,  by  the  seventh, 
declared  to  be  a  misdemeanor  punishable  by  fine  and  imprison- 
ment   Full  effect  and  operation  can  be  given  to  the  law  and  to 
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the  terms^  "  on  the  faith  thereof"  particularly  relied  oa  by  Q» 
plaintiff  in  error,  by  protecting  those  who  bona  fide  contract  with 
a  &ctor  or  agent,  as  owner,  on  the  &ith  of  the  possession  of  the 
goods  intrusted  to  him,  or  the  documentary  evidence  of  the  title 
thereto  specified  in  the  act  Snch  a  construction  will,  I  am  sat- 
isfied, carry  out  all  the  objects  contemplated  by  the  kwnaakers 
at  the  time  of  its  passage.  If  it  is  not  sufficiently  com{)rehen- 
sive,  it  is  tlie  province  of  the  legislature  to  apply  the  remedy,  as 
was  done  in  England  by  the  act  of  1842 ;  (5  4*  6  Vict,  c,  39;) 
but  the  courts  cannot  extend  its  provisions^ 

Entertaining  these  views,  I  am  of  opinion  that  the  judgment 
of  the  supreme  court  should  be  affirmed. 

Johnson,  Senator.  It  is  unnecessary  to  consider  tlie  matters 
of  fact  submitted  by  the  judge  to  the  jury.  In  point  of  law  he 
instructed  them  '^  that  the  case  involved  questions  as  to  the  pow 
er  of  the  factor  under  existing  laws,  over  the  goods  of  bis  princi- 
pal. That  the  goods  in  question  were  sent  by  the  plaintiffs  to 
Charles  Colgate,  the  factor,  for  sale,  and  to  account  for  the  pro- 
ceeds ;  and  that  the  same  were  placed  by  Colgate  in  the  hands 
of  the  defendant  for  sale,  who  made  advances  to  him,«CoIgate) 
upon  them.  That  under  the  former  laws,  the  factor  could  nd 
mortgage  or  pledge  his  principal's  goods  for  advances  to  him 
upon  them.  But  that  the  statute  of  1830,  had  in  some  respects 
changed  the  rule ;  that  by  the  third  section  of  that  statute,  a  fac- 
tor intrusted  with  the  possession  of  merchandise  for  the  purpose 
of  sale,  is  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give 
validity  to  contracts  made  by  him  with  other  persons  for  the  sale 
or  disposition  of  such  merchandise,  for  money  advanced,  or  ne- 
gotiable instruments,  or  other  obligations  in  writing,  given  by 
such  person  on  the  faith  thereof.  And  that  by  another  secti(m  of 
the  act,  a  person  who  accepts  or  takes  any  merchandise  in  deposit 
from  such  factor,  as  a  security  for  an  antecedent  debt,  ac* 
quires  thereby,  and  may  enforce  no  other  or  greater  right  or  in- 
terest in  such  merchandise,  than  the  factor  had  therein,  or  might 
enforce  at  the  time  of  such  deposit.  That  these  provisions  of 
tbe  statute  did  not  authorize  or  empower  the  factor  to  pledge 
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deposit  or  place  the  goods  of  his  principal,  in  which  he  has  no 
nght  or  interest  of  his  own,  with  a  person  who  knew  him  to 
oold  and  possess  the  goods  as  fiictor,  and  not  as  owner,  for  ad- 
vances made  by  such  person  to  him  for  his  use,  upon  the  same. 
And  that  the  statute  did  not  enable  or  entitle  him  with  whom 
such  goods  are  under  such  circumstances  pledged,  deposited,  or 
placed  by  a  factor  having  a  right  or  interest  in  them,  for  advan- 
ces thereon,  or  otherwise,  to  retain  the  same  against  the  princi- 
pal for  any  advances  to  the  factor,  to  any  amount  beyond  the 
right  or  interest  of  the  factor  therein."  By  reference  to  the  third 
and  fourth  sections  of  the  act  of  1830,  it  will  be  seen  that  the 
persons  mentioned,  who  may  deal  with  the  factor  or  agent,  are 
entirely  different.  The  third  section  speaks  of  contracts  made 
by  such  agent  with  any  other  person  for  the  sale  or  disposition 
of  the  whole  or  any  part  of  the  merchandise,  while  the  fourth 
section  mentions  such  persons  as  may  accept  or  take  such 
merchandise  in  deposit  from  the  agent.  The  allusion,  there- 
fore, to  the  fourth  section,  by  the  learned  judge  who  tried  the 
cause,  was  wholly  unnecessary  for  the  purpose  of  determining 
the  true  situation  of  the  goods  in  this  case.  The  defendant  was 
not  a  depositary  of  the  merchandise.  He  received  it  of  Colgate, 
the  factor,  to  sell,  and  to  hold  it  as  an  indemnity  for  advances  to 
be  made.  Equally  wrong  was  the  charge  of  the  judge  to  the 
jury,  *<  that  the  statute  does  not  enable  or  entitle  the  person  with 
whom  the  goods  are,  under  such  circumstances,  pledged,  &c, 
by  a  factor  having  a  right  or  interest  in  them,  to  retain  the  same 
against  the  principal  for  any  advances  to  the  factor,  to  any 
amount  beyond  the  right  or  interest  of  the  factor  therein,"  un- 
less the  constniction  given  to  that  section  by  the  supreme  court 
be  correct.  That  court,  speaking  of  the  language  of  the  third 
section,  declare  that "  in  strict  grammatical  construction,  tha 
words  *on  the  faith  thereof,'  may  refer  to  *  merchandise' as  tb» 
last  antecedent ;  but  in  point  of  good  sense,  as  well  as  good 
morals,  the  reference  is  to  the  words  <  shall  be  decreed  to  be  the 
true  owner  thereof.'  The  obvious  meaning  is,  that  the  factor 
or  other  aofent,  who  has  been  intrusted  with  certain  documenta* 
ry  eyidence  of  title,  or  with  the  possession  and  ostensible  own* 
Vol.  III.*  61 
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ership  of  the  property,  shall  be  deemed  the  true  owner^  so  far  as 
shall  be  necessary  to  protect  those  who  have  dealt  with  hira 
*  upon  the  faith  thereof;'  that  is,  upon  the  faith  induced  by  the 
usual  indicia  of  title,  that  he  was  the  true  owner  of  the  prop- 
erty.'*   I  apprehend  the  ingenious  construction  given  to  the 
words  "  on  the  faith  thereof,''  by  the  learned  justice  who  gave 
the  opinion  of  the  supreme  court,  cannot,  without  doing  violence 
to  the  English  language,  and  without  a  wide  departure  from  the 
intention  of  the  legislature,  be  maintained.    The  very  object  of 
the  statute  was  to  change  the  common  law  rule  in  relation  to 
the  rights  of  those  dealing  with  factors  and  agents.'  This  is  ap- 
parent, upon  referring  to  the  petition  to  the  legislature  upon  this 
subject.    {Senate  Doc,  for  1830,  vol.  1,  No.  4^.)    The  report  of 
the  committee  at  some  length  reviews  the  common  law  rule, 
designating  its  objects,  and  adverts  to  the  "factors'"  act, (6  Geo, 
4,  ch.  94,)  to  show  that  even  in  England  a  great  change  from  the 
old  rule  had  been  made.    The  remonstrsmce  presented  from  the 
city  of  Albany  by  a  numerous  and  respectable  class  of  mer 
chants,  particularly  pointed  out  the  third  section  of  the  bill  re- 
ported by  the  committee,  as  highly  objectionable.    "  The  thircJ 
section  of  the  bill,"  say  these  remonstrants,  "  will  make  thena 
ked  possession  of  a  bill  of  lading,  custom-house  permit,  or  ware- 
house-keeper's receipt  for  goods,  evidence  of  actual  ownership 
in  the  possessor,  so  as  to  authorize  him  to  dispose  thereof  to  his 
own  use,  even  in  case  he  obtains  such  possession  feloniously  of 
by  fraudulent  means,  without  the  knowledge  or  consent  of  die 
person  to  whom  they  belong."    {Doe.  No.  106.)    It  cannot  be 
said,  but  that  the  committee  which  reported  the  bill,  and  the 
legislature  which  passed  it,  had  before  them  tlie  British  act,  and 
the  opinion  of  eminent  merchants  as  to  the  effect  of  this  third 
section.    Surely,  if  the  legislature  had  intended  to  have  saved 
the  rights  of  the  real  owner,  when  the  person  contracting  with 
the  factor  should  know  that  he  was  not  the  true  owner,  it  wa^ 
most  unfortunate  in  the  selection  of  words  to  convey  that  idea. 
If  the  committee  were  at  a  loss  whj^t  words  to  use  in  such  a  cape, 
and  were  desirous  of  effecting  the  change  which  the  British  act 
had  made,  they  could  have  copitni  the  proviso  used  in  the  secoik4 
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■ection  of  that  statute,  e^ieeidly  as  they  had  adopted  its  phraseol- 
ogy in  most  other  respects.  The  second  section  of  the  act  of  6  Oeo, 
4,  cA.  94,  reads  as  follows:  ''All  persons  intrusted  with  the  pos- 
session of  bills  of  lading,  India  warrants,  dock  warrants,  ware- 
house-keepers' certificates,  wharfiog^^  certificates,  and  warrants 
or  orders  for  the  delivery  of  goods,  shall  be  deemed  to  be  die 
true  owners  of  the  goods,  so  far  as  to  give  validity  to  contracts 
for  the  sale  or  disposition  of  such  goods,  or  for  the  deposit  or 
pledge  thereof,  upon  the  faith  of  such  sevend  documents  i  pro- 
vided that  the  parties  have  no  notice  that  the  peisons  so  intrust- 
ed are  not  the  true  owners.*  it  will  be  seen  that  this  section 
4oes  not  include  persons  intrusted  with  die  possession  of  goods 
or  merchandise  for  the  purpose  of  sale,  but  confines  its  operation 
to  those  having  the  documentary  evidence  of  title.  The  faith, 
therefore,  of  the  person  who  contracts  with  the  factor  is  predi- 
cated only  upon  the  several  documents.  Can  there  be  a  doubt 
then,  but  our  legislature  intended  such  faith  to  apply  not  only 
to  the  documentary  evidence  of  title,  but  to  die  goods  or  mer- 
chandise in  possession  of  the  &etor  for  the  purpose  of  sale,  or  as 
a  security  for  advances  ?  Comparing  diese  two  acts,  the  En- 
glish and  our  own,  and  I  apprehend  that  the  words  ''  upon  the 
faith  thereof''  can  apply  to  ao  other  antecedent  than  ^  merchan- 
dise.^ Mr.  Justice  Bronson,  in  his  opinion,  thought  the  legisla- 
ture could  not  have  intended  to  enable  the  factor  to  commit  a 
fraud  upon  his  principal,  by  obtaining  advances  upon  the  goods 
for  his  own  purposes,  where  the  person  making  the  advances 
knew  that  he  was  not  dealing  with  the  true  owner.  It  is  true, 
the  legislature,  especially  by  the  seventli  section,  provided  for 
the  fraudulent  conduct  of  tiie  &ctor  or  agent,  and  those  conspir- 
ing with  him  to  commit  such  fraud.  They,  however,  by  oixnt- 
tmg  a  provision  for  the  punishment  of  the  factor  in  a  case  like 
the  one  under  consideration,  saw  fit  not  to  classify  it  among  the 
fraudulent  acts  of  the  agent,  but  intended  it  as  the  sjubjcct  of 
contract  between  him  and  the  principal.  If  the  factor,  cootmry 
to  instructions,  places  the  goods  intrusted  to  him  in  the  hands 
of  a  third  person  for  sale,  and  obtains  advances  on  them,  he  is 
left  to  be  dealt  with  by  the  principal  in  the  same  manner  he 
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would  be  in  case  be  had  sold  the  goods  himself,  and  misappro* 
priated  the  money.  In  point  of  principle  there  is  no  difference : 
and  unless  the  legislature  intended  to  punish  in  case  of  a  mis- 
application of  money,  there  was  no  reason  for  a  provision  against 
conduct  like  that  in  the  case  under  consideration.  It  is  not  ev- 
ery breach  of  trust  that  is  treated  as  fraudulent.  It  may  be  a 
question  in  morals  as  well  as  in  commercial  transactions,  which 
is  the  wisest  policy — to  suffer  the  principal  to  rely  upon  the  in- 
tegrity of  his  agent  alone  in  a  matter  of  contract,  or  to  protect 
the  interest  of  those  dealing  with  such  agents,  who  claim  to  have 
authority  for  their  acts.  However,  it  is  apprehended  courts  have 
no  authority  to  settle  the  moral  intentions  of  legislators  in  the 
passage  of  acts,  but  it  is  their,  duty  to  carry  into  effect  the  laws 
as  framed.  Questions  of  morality  as  well  as  of  policy,  are 
questions  about  which  men  are  very  likely  to  differ.  Believing 
that  both  the  superior  and  supreme  courts  have  given  a  wrong 
construction  to  the  act  of  1830, 1  shall  vote  for  a  reversal  of  the 
judgments.  The  plaintiff  in  error  is  entitled  to  have  the  pos- 
session of  the  goods  until  his  advances,  made  upon  the  faith 
thereof,  and  his  legal  charges  are  paid. 

Barlow,  Porter,  Spencer  and  Wright,  Senators,  also 
delivered  written  opinions  in  favor  of  affirming  the  judgment, 
upon  the  same  grounds,  in  substance,  which  are  relied  upon  in 
the  opinion  given  in  the  supreme  court. 

Upon  the  question  being  put,  <<  Shall  this  judgment  be  re- 
versed 7"  all  the  members  of  the  court  present  who  had  heard 
the  argument,  except  Senator  Johnson,  to  wit :  The  President, 
The  Chancellor,  and  Senators  Barlow,  Beers,  Burnham, 
Emmons,  Folsom,  Hand,  Hard,  Lester,  Lott,  Mitchell, 
Porter,  Sanford,  Scovil,  J.  B.  Smith,  S.  Smith,  Spbit^ 
CER,  Wheeler,  Williams  and  Wright,  (21,)  voted  for 

firmance. 

Judgment  affirmed. 
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SCHOONHAKEU  VS.  ShEELY. 

A  testator,  by  a  will  which  took  effect  prior  to  the  enactment  of  the  revised  statutes, 
devised  lands  to  his  son  R  **  during  hU  natural  life,  and  after  his  decease  to  Im 
heirs  and  their  heirs  and  assigns  forever.*"  Held  that  B.,  by  force  of  the  role  in 
SheUey*»  eate,  took  an  estate  in  fee  in  the  premises. 

On  error  from  the  supreme  court,  where  Sehoonmaker  brought 
ejectment  against  Sheely,  and  judgment  was  rendered  for 
the  defendant.  The  opinion  given  in  the  court  below  will  be 
found  in  3  Hillj  166,  where  the  facts  are  stated;  and  they 
are  also  briefly  referred  to  in  the  opinion  of  the  chancellor 
iti  this  court.  The  general  question  was  whether  the  de- 
vise to  Benjamin  Sehoonmaker  contained  in  the  will  of  his 
father,  Simon  Sehoonmaker,  who  died  in  1827,  which  was 
in  these  words :  "  To  my  son  Benjamin,  I  do  give,  devise  and 
bequeath  [the  premises  in  question.]  To  have  and  to  hold  [the 
same]  unto  my  said  son  Benjamin  during  his  natural  lifcy  and 
after  his  decease  to  his  heirs  and  their  hqirs  and  assigns  forever," 
vested  a  fee  in  Benjamin,  according  to  the  rule  in  Shelters  case. 
The  supreme  court  held  that  it  did. 

.  G.  Wood,  for  the  plaintiff  in  error.  1.  The  intention  of  the 
testator  to  give  only  a  life  estate  to  Benjamin  is  manifest,  and 
such  intention  was  not  inconsistent  with  any  rule  of  law.  It 
should  therefore  govern.  (Hodgson  v.  Ambrose,  1  Doug.  337 ; 
Doe  V.  Laming,  2  Burr.  1107;  Finlay  v.  Riddle,  3  Binney, 
139,  and  cases  cited;  Bagshaw  v.  Spencer,  1  Yes.  142;  Ro- 
gers V.  Rogers,  3  Wend.  503 ;  Tanner  v.  Livingston,  12  id, 
94 ;  Feame  on  Rem.  191 ;  Perrin  v.  Blake,  4  Burr.  2679.) 
2.  In  Shelley's  case,  and  the  class  of  cases  where  that  rule  has 
been  followed,  there  was  a  general  intention  that  the  heirs  male 
of  the  first  taker  should  inherit  as  heirs  in  tail,  which  was  in- 
consistent with  giving  a  life  estate  to  the  first  taker.  Both  in* 
tentions  could  not  therefore  be  carried  out.  Hence  the  most  im- 
portant  one  was  adopted.  This  distinction  will  explain  all  the 
cases.    {See  Poole  v.  Poole,  3  Bos,  ^  Pull.  626,  and  tabU 
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of  cases  in  Haye^  Essays,  Law  Lib.  vol,  7 ;  Robinson  y. 
Robinson,  1  Burj\  38;  Brant  v.  Gelston,  2  John.  Cos.  386; 
Coulson  V.  Coulson,  2  Atk,  246 ;  Jones  v.  Morgan,  1  J5ro. 
C.  C  206.)  3.  Where  the  word  heirs,  or  the  words  heirs  of  the 
body  are  used  in  a  peculiar  sense  and  not  as  words  of  liiAitatien, 
aind  it  is  apparent  that  they  are  so  used  from  the  whole  scope  of 
the  devise,  they  will  be  taken  as  words  of  purchase.  It  is  clear 
that  they  iirere  used  in  that  sense  in  this  will.  {See  Archer's 
case,  1  Co.  66 ;  Cleck  v.  Day,  Cro.  Eliz.  313 ;  Doe  v.  Let- 
ming,  sup . ;  Lysle  v.  Gfray,  T.  Ray.  315 ;  Bagshaw  v.  Spen- 
cer, sup. ;  Findleyy. Riddle, sup. ;  LtiddingtonY.Kifne,lLd. 
Raym.  203;  Tanner  v.  Livingston,  sup.;  1  Cruise,  345; 
Fearne,  183,  187.)  4.  The  superadded  words  "  and  to  thw 
heirs  and  assigns  forever,"  show  that  the  testator  intended  that 
the  heirs  of  Benjamin  should  constitute  a  new  stock  of  inheri- 
tance. The  cases  in  which  superadded  words  have  been  disre- 
garded are  all  instances  of  entailments,  where  the  geAetal  inten- 
tion of  the  testator  would  be  defeated  unless  they  were  rejected. 
The  language  in  this  will  carries  the  idea  that  a  new  stock  of 
inheritance  was  intended  to  be  created  in  the  heirs  and  the  first 
taker  quite  as  strongly  as  in  The  King  v.  Melling,  (1  Vent.  231,) 
or  in  Backhouse  v.  WeUs,  (1  Eq.  Cas.  Ab.  184,)  where  that 
construction  was  sustained.  6.  The  reason  of  the  rule  in  Shd- 
ley's  case  has  long  ceased  to  exist,  and  it  should  not  now  be 
applied  except  to  casts  within  its  very  letter.  It  has  been  held 
that  the  rule  ought  not  to  be  extended.  {Doe  v.  Laming,  sup. 
per  Ld.  Mansfield;  6  Cruise,  383.  See  also  Reeve^s  Dom. 
Rel.  455  et  seq.)  The  object  of  that  rule  was  to  effectuate  the 
testator's  intent,  and  it  should  never  be  applied  to  defeat  his  in- 
tention. 6.  From  other  parts  of  his  will  it  is  obvious  that  the 
word  heirs  was  used  in  a  {Peculiar  and  not  in  a  strict  legal  sense. 

S.  Stevens,  for  the  defendant  in  error.  The  devise  to  Benja- 
nvin  Schoonmaker,  construed  according  to  the  nile  in  SheUey^s 
case,  gave  to  him  an  estate  in  fee  simple  in  the  premises  in 
question.  That  rule  was  the  law  of  the  state  prior  to  1830. 
(1  Co.  93 ;  1  Preston  on  Est.  265, 351, 365 ;  Hayes  v.  Fo&rde^  2 
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W.  Black.  H  698 ;  Benneii  v.  Earl  of  Tankerville,  19  Yes. 
170 ;  Goodright  v.  Pirfiyn,  2  Ld.  Raym.  1437 ;  5raw^  v.  Od- 
sion,  2  JoAn.  Cas.  386 ;  4  £en/'^  Com.  229  /o  232,  4/A  ed. ; 
Jones  V.  Morgan^  1  JBro.  C  C  206.) 

The  Chancellor.  This  is  an  ejectment  suit  which  de- 
pends upon  the  true  construction  of  the  will  of  Simon  Schoon- 
maker,  the  paternal  grandfather  of  the  plaintiff.  He  made  his 
will  and  died  seized  of  the  premises  in  fee  in  1827,  leaving  seve* 
ral  children  who  were  variously  provided  for  in  his  will.  To 
his  son  Benjamin,  who  was  then  without  issue  and  unmarried, 
he  devised  the  premises  in  question  generally,  without  words  of 
perpetuity  or  inheritance ;  but  the  habetidum  clause  of  the  de- 
vise was  as  follows :  '<  To  have  and  to  hold  the  said  described 
lots,  dtc.  unto  my  said  son  Benjamin  during  his  natural  life,  and 
after  his  decease  to  his  heirs  and  to  their  heirs  and  assigns 
forever.^  Benjamin  subsequently  married,  and  had  one  child, 
the  plaintiff  in  this  case;  and  died  in  1840,  leaving  him  his  sole 
heir.  The  defendant  obtained  all  the  title  and  interest  of  Ben* 
jamin  to  the  premises  during  the  lifetime  of  the  latter,  by  a  sale 
under  a  judgment  against  him*  The  only  question  for  consid* 
eration  in  this  case,  therefore,  is  whether  Benjamin  Schoonmaker 
took  a  mere  life  estate  in  the  premises,  by  the  will  of  his  fether, 
or  was  entitled  to  an  absolute  fee  therein  according  to  the  rule 
in  Shelletfs  case. 

The  substance  of  that  rule  as  stated  in  the  case  itself,  {SheU 
ley's  case,  1  Coke  R.  104  a,)  is,  that  "  when  the  ancestor  by  any 
gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or  im- 
mediately to  his  heirs  in  fee  or  in  tail,  the  heirs  are  words  of 
limitation  of  the  estate  and  not  words  of  purchase."  As  our 
own  distinguished  commentator  states  the  operation  of  the  rule, 
the  words  heirs,  or  heirs  of  the  body,  create  a  remainder  in  fee, 
or  in  tail,  which  the  law,  to  prevent  an  abeyance,  vests  in  the 
ancestor  who  is  tenant  for  life,  and  by  the  conjunction  c(  the 
two  estates  he  becomes  tenant  in  fee  or  in  tail.  That  rule  was 
a  settled  law  of  property  in  this  state,  as  well  as  in  England, 
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previous  to  its  abrogation  here  by  the  revised  statutes.(a)  And 
as  the  testator  in  this  case  died  previous  to  1830,  that  rule  must 
determine  the  legal  effect  of  this  devise,  unleiss  there  is  some- 
thing special  here  to  take  this  case  out  of  the  operation  of  the 
rule.  It  is  supposed  by  the  plaintiff  that  the  superadded  words 
of  limitation,  and  to  their  heirs,  after  the  first  limitation  to  the 
heirs  of  the  testator's  son  Benjamin,  take  the  present  case  out  of 
the  operation  of  the  rule.  By  a  reference  to  Shelley^ s  case,  how- 
ever, it  will  be  seen  there  were  similar  superadded  words  of  lim- 
itation in  that  case,  and  which  were  as  wholly  unnecessary  there 
as  in  the  case  now  under  consideration.  There,  as  in  this  case, 
the  estate  was  in  terms  given  to  the  ancestor  for  life,  and  after 
his  decease  and  the  expiration  of  the  intermediate  term  of  24 
years,  the  estate  was  limited  to  the  heirs  male  of  his  body,  and 
the  heirs  male  of  such  heirs  male.  The  counsel  for  the  plain- 
tiff in  that  case  also  insisted,  as  here,  that  if  the  heirs  male  of 
the  body  of  the  ancestor  were  held  to  be  words  of  limitation  and 
not  of  purchase,  the  superadded  words  of  limitation  would  be 
void.  For  that  words  of  limitation  could  not  be  properly  added 
to  words  of  limitation,  but  to  words  of  purchase  only.  {See  1 
Cokeys  R.  95,  b.)  Similar  superadded  words  of  limitation  existed 
in  the  cases  of  Goodright  v.  Pullyn,  (2  Ld.  Ray,  1437 ;)  Le- 
gate  V.  Sewell,  (IP.  Wms,  87 ;)  Measure  v.  Gee,  (5  Bam.  ^ 
Aid.  910;)  and  Morris  v.  Ward,  (8  Durn.  ^  East,  518.)  In 
those  cases  also  the  estate  was,  by  the  general  devise,  in  terms 
given  to  the  ancestor  for  life.  Yet  in  all  these  cases  the  first 
limitation  to  the  heirs  was  held  to  be  a  mere  enlargement  of  the 
estate  for  life  first  given  to  the  ancestor ;  and  not  words  of  pur- 
chase so  as  to  constitute  those  who  first  took  under  the  descrip- 
tion of  heirs,  a  new  stock  or  root  of  inheritance. 

In  Archer^s  case,  (1  Cokeys  R,  66,  b,)  the  estate  was  devised  to 
Robert  Archer  for  life,  and  after  his  death  to  the  nest  heir  male 
of  Robert,  and  to  the  heirs  male  of  the  body  of  such  next  heir 
male;  thereby  forming  anew  stock  or  root  of  inheritance  in  the 
first  heir  male  of  Robert,  and  excluding  all  the  other  issue  male 


{a)  1  R.  S.  725,  i  3a 
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of  Robert  from  the  inheritance.  There  is  nothing  in  the  decis- 
ion in  that  case,  therefore,  inconsistent  with  the  holding  of  the 
limitation  to  the  heirs  general  of  the  testator's  son  Benjamin  an 
enlargement  of  his  life  estate  into  an  absolute  fee.  For  the 
words  his  heirs  in  the  present  case  embrace  the  whole  succes- 
sion of  heirs,  both  lineal  and  collateral,  and  extending  through 
all  time.  And  the  superadded  words  of  limitation,  to  the  heirs 
of  their  heirs,  do  not  in  any  way  add  to  or  change  the  duection 
of  the  estate ;  but  leave  it  to  descend  to  the  general  heirs  of  Ben- 
jamin in  the  same  manner  as  if  the  superadded  words  of  limita- 
tion had  not  been  inserted  in  the  will.  The  case  of  Doe,  ex 
dem.  Long,  v.  Laming,  (2  Burr.  /?.  1100,)  was  also  a  case,  in 
which  the  estate  was  given  to  the  heirs  of  the  body  of  the  first 
taker  as  a  new  stock  or  root  of  inheritance ;  with  superadded 
words  of  inheritance  giving  a  different  direction  to  the  descent 
of  the  estate  from  that  which  was  given  to  it  by  the  devise  to 
the  heirs  of  the  first  taker.  For  the  lands  devised  being  gavel- 
kind, the  devise  to  the  heirs  of  the  body  of  the  firat  taker,  as  well 
females  as  males,  to  be  divided  equally,  share  and  share  alike, 
as  tenants  in  common,  showed  a  clear  intention  on  the  part  of 
the  testator  to  give  the  ultimate  remainder  in  the  estate  to  all 
the  children  of  his  niece,  and  not  merely  to  her  sons,  who  would 
be  the  first  to  inherit  as  her  heirs  in  gavelkind.  But  the  super- 
added words  of  limitation,  to  their  heirs  and  assigns  forever, 
would  leave  the  estate  which  was  thus  to  vest  in  her  female  as 
well  as  male  issue  at  her  death,  to  descend  to  their  heirs  gene- 
ral according  to  the  custom  of  gavelkind. 

The  case  of  Tanner  v.  Livingston,  (12  Wend,  83,)  was  also 
properly  decided  on  the  same  principle.  There  the  testator  de- 
vised the  premises  to  R.  L.  Livingston  and  his  wife,  and  to  the 
survivor  of  them,  for  life ;  and  after  their  decease  to  their  heirs 
male,OT  to  their  heirs  and  assigns  forever,  share  and  share  alike. 
The  statute  having  abolished  entails  here  many  years  before,  by 
turning  all  such  estates  into  fees  simple  absolute,  and  the  laws 
of  primogeniture  being  also  abolished,  the  only  object  of  the 
testator  in  devising  the  property  to  the  heirs  male  of  R.  L.  Liv- 
ingston and  wife  after  the  termination  of  their  life  estates  therein, 
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was  to  give  it  to  theit  sons  or  male  descendants  instead  of  their 
children  mate  and  ^  female  generally.  And  the  superadded 
words  of  limitation  to  the  heirs  general  of  such  heirs  male, 
clearly  gho\Ved  th^t  the  tbstator  could  not  have  intended  to 

• 

limit  an  estate  to  anypei^dns  which  would  at  (he 'common  law 
have  been  an  estate  tail.^  Nor  were  there  any  words  of  limita- 
tion to  the  heirs  genei^al  6f  R.  L.  tivin^ton  and  wife,  or  either 
of  them,  which  could  by  the  rules  of  thfi  common  law  give 
them  an  estate  in  fee  simple  in  the  ])remises.  .  The  decision  of 
the  supreme  court  in  that  case;  therefore,  is  perfectly  reconcilable 
with  the  decision  of  the  same  court  in  the  present  case. 

-'The  books  are  full  of  cases  in  which  superadded  words  of  lim- 
itation have  been  held  to  indicate  an  intention  that  the  class 
mentioned  in  the  previous  limitation  should  take  the  eistate  a9 
purch^isers,  after  a  limitation  of  the  estate  to  the  ancestor,  in 
terms,  for  life  merely.  Most  of  them  will  be  found  collected  by 
the  late  Judge  Story,  in  his  opinion  in  the  case  of  Sisson  v.  Sea 
buryi  (1  Sum.  Rep,  235.)  But  upon  examination  of  those  cases 
it  will  be  seen  that  nearly  all  of  them  are  cases  in  which  the 
first  limitation  was  not  to  the  heirs,  or  heirs  of  the  body  of  the 
person  to  whom  the  first  freehold  estate  for  life  was  limited,  but 
to  the  children  or  issue  of  such  person.  The  word  children,  in 
its  primary  or  natural  sense,  is  always  a  word  of  purchase,  and 
not  a  word  of  limitation ;  and  the  word  issue  is  very  frequently 
a  word  of  purchase  also.  But  heirs,  and  heirs  of  the  body,  ars 
in  their  primary  and  natural  sense  words  of  limitation,  and 
not  of  purchase.  These  cases,  in  which  the  word  children, 
or  issue,  is  used,  with  superadded  words  of  limitation,  show- 
ing that  it  was  intended^  to  be  used  as  a  word  of  purchase 
merely,  are  entitled  to  very  little  weight  in  determining  the 
question  as  to  the  effect  of  a  limitation  to  the  heirs  general  or 
special,  of  the  person  to  whom  an  estate  of  freehold  is  given  or 
devised  in  the  same  conveyance  or  will. 

It  is  said  that  in  England,  where  the  law  of  primogeniture 
prevails,  it  was  necessary  to  use  the  word  heirs,  in  the  plural, 
in  a  limitation  in  rrii,  so  as  to  include  the  whole  line  or  succes* 
tion  of  heirs.    And  that  the  decision  in  Shdley^s  case  was  based 
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Upon  the  principle  that  if  the  heirs  male  of  the  body  of  Edward 
Shelley  had  been  construed  to  be  words  of  purchase,  it  would 
have  vested  the  title  in  his  oldest  son,  or  first  heir,  as  an  origi- 
nal estate  tail  in  him ;  and  would  thus  have  excluded  all  the 
other  male  children  and  their  descendants  from  inheriting  the 
estate  under  the  settlement,  even  if  the  issue  of  such  oldest  son 
had  afterwards  failed ;  and  that  it  Was  necessary  therefore  to 
construe  the  word  heirs  first  used  as  words  of  limitation  only, 
and  to  reject  the  superadded  words  of  limitatton  as  useless. 
And  it  is  contended  that  a  different  rule  of  construction  should 
be  applied  here,  where  the  law  of  primogeniture  is  abolished ; 
although  the  same  words  are  used  in  the  conveyance  or  will 
here  which  are  there  held  to  give  the  first  tenant  of  the  freehold 
an  estate  in  fee  or  in  tail.  That  might  be  a  good  reason  for 
abolishing  the  rule  in  Shelley^ s  casf  entirely,  with  entails  and 
primogenitures,  as  we  have  done  by  statute  in  this  state.  But 
it  would  be  improper  for  the  courts  to  attempt  to  abolish  a  settled 
rule  of  property  which  has  existed  for  a  century  and  a  half, 
merely  because  the  reasons  upon  which  the  rule  was  originally 
based  no  longer  exist. 

The  case  under  consideration  does  not  appear  to  be  distin- 
guishable in  principle  from  that  of  Brant  v.  Gelsion,  (2  John. 
Cas.  384,)  decided  by  our  supreme  court  in  1801,  and  which 
has  been  considered  as  the  settled  taw  of  this  state  for  the  last 
forty-five  years.  In  that  case,  as  in  this,  the  estate  was  in  the 
first  place  in  terms  limited  to  H.  B.  for  life ;  and  after  the  termi- 
nation of  the  intermediate  estate  was  given  to  the  heirs  of  her 
body,  with  superadded  words  of  limitation  to  their  heirs.  And 
the  only  material  difference  between  the  two  cases  is  that  the 
limitation  in  that  case  was  a  limitation  to  the  heirs  of  the  body 
of  the  tenant  for  life,  enlarging  it  to  an  estate  in  tail,  and  here  it 
is  a  limitation  to  his  heirs  general,  enlarging  his  life  estate  to  a 
fee  simple.  I  therefore  do  not  feel  authorized  to  apply  a  differ- 
ent rule  of  construction  to  the  will  in  the  present  case.  And  I 
shall  vote  to  affirm  the  judgment  of  the  court  below. 
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Barlow,  Senator.  The  language  of  the  clause  of  the  will 
under  consideration  is  peculiar.  No  case  has  been  found  where 
the  same  phraseology  in  a  will  or  deed  has  been  judicially  con 
strued  in  this  countryor  in  England ;  though  some  cases  have 
been  referred  to  as  having  a  strong  if  not  controlling  bearing 
over  the  constmction  of  the  devise. 

If  the  heirs  of  Benjamin  Schoonmaker  took  as  purchasers,  the 
plaintiff  must  recover ;  if  they  could  take  only  as  heirs,  then  the 
premises  having  been,  in  effect,  aliened  by  their  ancestor,  they  can- 
not inherit.  Had  the  will  simply  devised  the  premises  to  Ben- 
jamin forever,  or  to  him  and  his  heirs  forever,  he  would  have 
taken  the  entire  estate.  Or  if  the  property  had  been  devised  to 
him  "  during  his  natural  life  and  after  his  decease  to  his  heirs 
forever,"  it  would  be  difficult  to  avoid  its  passing  in  fee  to  him. 
But  it  is  contended  that  the  limitation  over  "  to  his  heirs  and 
to  their  heirs  and  assigns  forever,"  qualified  his  estate,  and  made 
his  heirs  to  take  as  purchasers.  A  will  devising  the  same  estate 
to  an  heir  which  would  be  taken  by  descent,  would  be  wholly 
inoperative.  It  could  not  be  deemed  void,  perhaps,  because  it 
would  not  be  against  law ;  but  the  devise  would  be  simply  de- 
claratory of  what  the  law  already  provided  for,  and  the  property 
would  descend  as  at  law  because  the  will  would  not  change  its 
direction.  In  short,  it  would  be  a  simple  testamentary  declara- 
tion that  the  property  should  descend  as  at  law.  The  will 
would  not  convert  the  estate  from  one  of  descent  into  one  of 
of  purchase,  though  perhaps  language  might  be  used  which 
would  effect  this  change.  It  is  a  leading  principle  "  that  when- 
ever a  devise  gives  to  the  heir  the  same  estate  in  quality 
as  he  would  have  by  descent  he  shall  take  by  the  latter 
which  is  the  title  most  favored  by  the  law."  {Harg.  Nofcs 
to  1  Inst.  12  6,  note  63.)  This  .principle  gives  a  reason  why 
a  will  is  inoperative  if  it  does  not  vary  from  the  laws  of 
descent,  and  must  have  an  influence  on  the  mind  in  construins: 
the  ambiguous  language  of  a  testator.  The  laws  of  descent 
would  give  the  enjoyment  of  a  life  estate  to  Benjamin,  and  on 
his  decease  to  his  heirs  and  their  heirs  and  assigns  forever,  if 
Benjamin  should  not  alienate ;  or  in  other  words  under  this  will 
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by  regular  descent  the  estate  might  pass  and  be  enjoyed  the 
same  as  under  the  laws  of  descent.  But  to  take  this  view  of  it 
and  recognize  the  fee  in  Benjamin,  the  heirs  run  the  hazard  of 
being  stript  of  the  inheritance  by  an  alienation  of  their  ancestor, 
against  which  the  testator  may  well  have  desired  to  guard.  It 
seems  that  Benjamin  was  embarrassed  and  the  right  he  had, 
passed  out  of  him  by  sheriff's  sale;  and  if  the  will  does  not 
secure  the  estate  against  that  sale  the  heir  must  lose  the  inherit- 
ance, and  perhaps  against  the  very  intent  of  the  will.  If  the 
testator  intended  Benjamin  to  take  the  fee,  it  seems  strange  that 
he  should  have  worded  the  devise  as  he  did.  He  had  the  heirs 
specially  in  view  whilst  he  desired  that  Benjamin  should  enjoy 
the  life  estate ;  if  not,  I  cannot  see  why  he  should  speak  of  Ben- 
jamin's '^natural  life,"  and  of  his  decease,  and  ^'his  heirs  and 
their  heirs  and  assigns,"  as  he  does.  Had  he  said,  "his  heirs 
and  assigns  forever,"  he  would  have  used  terms  common  in  de- 
vising a  fee  making  him  (Benjamin)  the  ancestor.  But  instead 
of  this  he  speaks  specially  of  a  life  estate  in  him,  then  of  his 
heirs  and  their  heirs  and  assigns,  as  if  granting  the  fee  to  his 
heirs  with  words  of  perpetuity,  making  them  take  as  purchasers 
nnd  ancestors  to  their  heirs.  The  language  satisfactorily  shows 
to  my  mind  an  intent  to  devise  only  a  life  estate  to  the  son 
and  the  fee  to  his  heirs.  And  it  seems  to  be  conceded  by  all 
that  this  was  the  intent,  but  that  precedent  has  constmed  the 
language  to  give  the  fee  to  Benjamin,  and  that  the  obvious  con- 
struction, from  the  words  used,  must  surrender  to  precedent  in 
determining  the  legal  intent. 

Several  English  decisions  are  cited,  and  among  them  Shellej^s 
case,  as  conclusive  against  the  plaintiff.  Shellet^s  case  was  that 
of  a  grant  to  A.  for  life,  then  to  the  heirs  males  of  the  body  of 
A.  and  to  the  heirs  males  of  the  bodies  of  such  heirs  males ;  and 
the  court  held  that  A.  was  a  tenant  in  tail.  This  was  in  perfect 
accordance  with  the  laws  of  entails ;  and  the  heirs  male  could 
lose  no  rights,  whether  A.  was  declared  tenant  in  tail  or  as  hav- 
ing a  life  estate,  so  far  as  remainder  or  succession  was  concerned. 
Other  precedents  cited  carry  out  the  laws  of  primogeniture  as 
controlling  in  certain  cases  of  ambiguous  construction.    Both 
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systems,  that  is,  the  laws  of  entails  and  af  priiQogeDitiire,are  fth 
vored  by  the  policy  of  local  English  laws.  Although  the  laws 
of  descent  iu  gi^ater  part  carry  estates  to  the  heirs  at  law  geoe^ 
rally  in  England,  still  the  policy  of  government  imder  the  Britida 
crown,  tinctured  with  feudal  partiality,  favors  a  perpetuation  of 
concecitrated  wealth,  and  inclines  to  jconstructions  carrying  out 
the  principles  of  entailments  and  primogeniture.  But  this  is 
not  and  never  was  the  case  in  this  country  since  the  organiza- 
tion of  our  government,  even  before  estates  tail  were  abolished. 
English  precedents  tberef<»:e  should  not  be  considered  of  binding 
force  with  us.  I  cannot  make  the  obvious  intent  of  a  testator 
surrender  to  them.  It  has  been  the  aim  of  this  court  to  seek 
the  intent  of  the  testator,  in  all  cases  before  it,  as  the  polar  star 
to  gavem  the  judgment^  unless  if  carried  out  it  would  violate 
some  recognized  law  of  the  land.  The  policy  which  ixHtkes  an 
heir  take  b^  descent  and  not  by  purchase,  wfaer^  he  takes  in 
quality  of  heir,  is  to^favor  the  title  by  descent  as  above  stated, 
and  to  secure  the  estate  to  the  hear.  If  this  is«o  in  England,  the 
policy  here  must  be  to  give  a  coiistruetion  to  ambiguous  language 
so  as  to  secure  the  heir  against  the  acts  of  the  ancestor,  where  the 
intent  of  the  testator  was  to  limit  the  estate  of  the  ancestor. 

I  shall  now  briefly  review  the  reasons  for  iavoriog  title  in  the 
ancestor  under  English  laws,  instead  of  allowing  the  heir  to 
take  by  purchase ;  and  it  appears  to  me  that  no  such  reasons 
ever  did  or  should  exist  here  to  militate  against  the  jnst  rule  of 
carrying  out  the  testator's  intent,  as  the  first  end  and  object  of 
the  law.  The  idea  of  allowing  heirs  to  take  by  purchase  was 
discountenanced  at  an  early  day  in  England,  because,  as  it  was 
pretended,  ^^  it  would  have  been  a  continual  source  of  fraud  upon 
feudal  tenure."  Hargrave  says,  «  When  the  heir  came  into  the 
tenure  by  descent,  the  lord  was  entitled  to  those  grand  fruits  of 
military  -tenure,  wardship  and  marrioffe  ;  but  if  he  took  by  pur- 
chase, only  the  trifling  acknowledgment  of  rdief  was  due  to  the 
lord.  If  the  heir  were  allowed  to  succeed  by  purchase,  it  would 
defeat  the  specialty  creditors  of  the  ancestor.  If  private  inten- 
tion had  been  permitted  to  annex  to  real  heirship,  the  con* 
Iradiction  of  taking  by  purchase,  what  principle  of  our  law 
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would  have  remained  to  resist  stripping  the  |itle  by  suctession 
of  all  the  other  effects  and  consequences  legally  appropriated  to 
it  ?  Why  might  it  not  have  given  to  purchase  the  qualities  of 
descent  ?  It  is  a  positive  rule  of  law,  that  a  man  cannot  raise 
a  fee  simple  to  his  own  right  heirs  as  purchasers,  either  by  legal 
conveyance  or  by  conveyance  to  uses.  By  this  it  is  meant,  that 
where  the  ancestor  wills  that  at  his  death  his  heirs  shall,  by  gift 
from  him,  come  to  that  very  inheritance  which  the  law  of  de- 
scent and  succession  throws  upon  them,  it  is  construed  as  a  vain 
and  fruitless  attempt  to  give  that  to  the  heirs  which  tl)e  law 
vests  in  them.  It  amounts  to  a  prohibition  upon  the  ancestor 
against  making  his  heirs  purchasers  by  giving  at  his  death  what 
the  law  confers  without  his  aid."  {Harg.  Notes  to  1  In&L  376  6, 
note  329.)  Here  this  profound  jurist  has  briefly  stated  the  rea- 
sons why  heirs  should  not  take  as  purchasers.  But  as  feudal 
tenures  do  not  obtain  in  this  country,  and  as  private  intention 
properly  expressed  may  with  us  be  permitted  to  contradict  de- 
scent and  allow  heirs  to  take  by  purchase,  those  reasons  must 
fall  and  the  rule  itself  must  fall  with  them. 

I  have  already  said  that  a  will  simply  declaratory  of  the  laws 
of  descent  would  be  inoperative.  Still,  as  the  principles  of  our 
government  allow  every  man  to  hold  and  dispose  of  his  prop- 
erty according  to  his  own  pleasure,  in  all  dispositions  of  it  his 
intention  will  be  strictly  adhered  to  and  be  carried  out,  unless  re- 
pugnant to  the  well  established  and  declared  law  of  the  land. 
If  a  testator  is  desirous  of  limiting  his  estate  to  life  tenures  in  his 
immediate  heirs,  and  of  securing  the  fee  to  their  heirs,  and  of 
having  these  take  as  purchasers,  there  is  not  and  never  was  any 
thing  in  our  laws  to  interfere  with  his  right  of  so  doing.  The 
commentary  on  Lord  Coke,  after  speaking  as  above,  says:  "But 
this  rule  applies  only  to  the  acts  of  the  ancestor;  it  was  there- 
fore requisite  to  have  a  like  barrier  as  to  acts  between  per- 
sons not  standing  in  that  relation  towards  each  other.  This 
is  effected  by  the  rule  in  Shelleifs  case.^^  {Harg.  Notes,  supra.) 
Thus  it  will  be  seen  that  the  same  policy  carried  out  in  cases 
of  devise  by  ancestors  was  brought  up  as  a  barrier  in  cases 
wtkere  parties  stand  in  other  relations  and  passed  their  estate  by 
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grant ;  and  if  the  reasons  of  the  rule  in  one  case  are  unsound, 
they  must  also  be  the  same  in  the  other. 

The  rule  of  construction  is  more  strict  and  technical  in  cases 
of  deeds  than  in  wills,  and  therefore  greater  liberality  is  to  be 
given  to  intent  in  the  latter  than  in  the  former.  In  speaking  of 
the  rule  that  is  to  govern  us,  I  cannot  express  myself  more  to 
my  mind  than  in  the  language  of  that  same  great  jurist.  "  Thus 
exphiined,  (says  he,)  the  rule  in  Shellej/s  case  can  noMonger  be 
treated  as  a  medium  for  discovering  the  testator's  intention.  The 
ordinary  rules  for  the  interpretation  of  deeds  sliould  be  first  re- 
sorted to.  When  it  is  once  settled  that  the  donor  or  testator  has 
used  words  of  inheritance  according  to  tlieir  legal  import ;  has 
applied  them  intentionally  to  comprise  the  whole  line  of  heirs  to 
the  tenant  for  life ;  has  made  him  the  terminus,  by  reference  to 
whom  the  succession  is  to  be  regulated ;  then  the  rule  id 
Shelley^ s  case  applies,  and  the  heir  shall  not  take  by  purchase 
But  if  it  shall  be  decided  that  the  testator  or  donor  did  not  mean 
to  involve  the  whole  line  of  heirs  to  the  tenant  for  life ;  did  not 
mean  to  engraft  a  succession  on  his  estate  and  to  make  him  the 
ancestor  or  terminus ;  but  instead  of  this,  intended  to  use  the 
word  heirs  in  a  limited,  restricted  and  qualified  sense ;  intended 
to  point  at  that  individual  person  who  should  be  the  heir  at  the 
moment  of  the  ancestor's  decease ;  intended  to  give  a  distinct 
estate  of  freehold  to  such  single  heir,  and  to  make  his  or  her  es- 
tate of  freehold  the  groundwork  of  a  succession  of  heirs ;  to 
construe  him  or  her  the  ancestor,  terminus  or  stock  for  the  suc- 
cession to  take  its  course  from :  in  every  one  of  these  cases  the 
premises  are  wanting  upon  which  the  rule  in  Shellei/s  case  in- 
terposes its  authority,  and  the  rule  therefore  becomes  extraneous 
matter."    {Harg.  Notes,  sup,) 

In  applying  this  rule  thus  ably  expounded  to  the  case  before 
us,  it  seems  that  no  doubt  can  exist  to  embarrass  our  minds.  If 
the  testator  did  not  use  words  of  inheritance  according  to  their 
legal  import  and  intentionally  apply  them  to  Benjamin,  and  has 
not  made  him  the  terminus  by  reference  to  whom  the  succe»- 
sion  is  to  be  regulated,  the  rule  in  Shelletfs  case  cannot  apply. 
It  is  not  only  necessary  the  words  of  inheiitance  should  apply 
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to  bitn,  but  they  should  have  intentional  appUd^ioo  with  a 
view  of  succession  of  the  whole  lijae  of  heir^  T^hat  thi$  was 
the  testator's  intent  ia  this  will,  can  hardly  be  psetended.  To 
tny  mind  tbere  seems  po  ground  for  imputing  such  an  intention. 
Nothing  but  pretended  precedent  can  drive  the  ^UPt  to  such  n 
conclusion ;  and  the  rule  as  laid  down  m  the  authority  above 
cited,  shows  that  SheUey^s  ca^e  is  no  barrier  to  a  recovery,  if 
Benjamin*was  not  the  intended  terminus  or  stock.  The  plain 
reading  and  understanding  of  the  will  shows  most  clearly  to  my 
mind,  that  the  testator  only  intended  to  give' Benjamin  a  life  in- 
terest ;  that  he  did  not  intend  to  engraft  a  succession  on  his 
estate,  and  to  make  him  the  terminus  or  stock ;  bat  on  the  con- 
trary, pointed  to  his  heirs  to  whom  he  intended  to  give  a  distinct 
estate  of  freehold,  and  constitute  them  the  stock  for  the  succes- 
sion to  take  its  source  from.  They  took,  therefore,  as  purdm- 
sers;  and  it  follows  that  the  judgment  of  the  supreme  court 
is  erroneous,  and  ought  to  be  reversed. 

Hand,  Senator.    I  cannot  find  any  other  clause  in  the  wiU 

bearing  upon  the  devise  to  Benjamin  Schoonmaker,  which  will 

aid  the  court  in  interpreting  that  provision.    The  case  is  ther^ 

fore  free  from  any  circumstances  to  prevent  a  final  disposition 

of  the  question,  whether  in  this  state,  a  devise  to  a  man  for  lift 

and  after  his  decease  '^  to  his  heirs,  and  their  heirs  and  assigns 

forever,"  gives  the  first  taker  a  fee,  or  only  a  life  estate.    I  bad 

supposed  that  at  this  day  there  could  be  uo  question  upon  such 

a  clause.    The  rule  in  ShMey's  case,  (1  Cokf?^  Rep.  93,)  has 

stood  more  than  two  hundred  and  sixty  years,  and  whether  right 

or  wrong,  has  never  been  overruled  by  a  single  decision.    The 

case  of  Bagshaw  v.  Spencer,  (2  Atk.  570,  577,)  and  Perrin  v. 

JSlaJce^  (4  Burr.  2679,)  were  attempts  to  modify  it  as  to  wills 

under  certain  forms  of  expression.    But  the  former  has  beea 

overruled  and  the  latter  was  reversed,  and  is  now  admitted  to 

have  been  against  the  <'  stream  of  authorities."    Great  efforts 

Ijiave  been  made  to  distinguish  cases  and  save  them  from  the 

operation  of  the  rule,  but  no  case  of  any  weight  of  authority  that 

I  have  been  able  to  find  has  ever  directly  attacked  the  ralsti 

YoL.  HI.^  63 
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That  it  was  in  conflict  with  the  intent  of  the  grantor  in  the  case 
in  which  it  was  laid  down,  I  believe  no  one  doubts.  But 
whether  it  owes  its  origin  to  the  war  made  by  the  courts  upon 
perpetuities  and  their  desire  to  free  real  estate  from  the  clogs  of 
entailments,  or  to  feudal  policy,  its  undisturbed  sway  for  nearly 
three  centuries  is  undoubted,  and  nothing  but  the  power  of  legis- 
lation, both  here  and  in  England,  has  been  able  to  put  it  down. 
The  exercise  of  that  power  is  the  fullest  admission  of  the 
strength  of  the  rule,  and  of  its  security  against  judicial  attack. 
That  rule  is,  "  that  when^  the  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited,  either  mediately  or  immediately,  to  his 
heirs  in  fee,  or  in  tail,  that  always  in  such  cases,  <  to  his  heirs' 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase." 
It  is  contended  by  the  plaintiff's  counsel,  that  all  the  cases  affirm- 
ing this  rule  were  cases  of  "  entailmejits."  But  ever  since  it 
was  reported  it  has  been  understood  to  apply  to  estates  in  fee 
simple,  as  well  as  in  fee  tail.  Nor  do  I  find  this  distinction  ad- 
verted to  as  important,  but  in  the  cases  in  which  an  attempt  has 
been  made  to  take  a  grant  or  devise  out  of  the  rule,  some  partic- 
ular phraseology  has  been  relied  upon  which  was  supposed  to 
make  it  an  exception.  And  this  argument  is  against  the  plain- 
tiff, for  if,  as  in  Shelley^ scase,  where  a  life  estate  was  given,  and 
then  after  a  term  of  years  "  to  the  heirs  males  of  the  body"  of 
the  first  taker  "  lawfully  begotten,  and  of  the  heirs  males  of  the 
body  of  such  heirs  males  lawfully  begotten,"  and  then  ultimate 
remainder  in  default  of  such  issue,  the  heirs  do  not  take  by  pur- 
chase, slirely  they  do  not  where  the  grant  is  for  life  with  re- 
mainder over  to  heirs  generally.  If  the  grant  or  use  to  Edward 
Shelley  had  been  to  him  for  life,  remainder  to  his  heirs  generally, 
as  in  this  case,  Shelley's  case  would  never  have  been  reported ; 
for  all  would  have  agreed,  certainly  at  that  day,  that  the  first 
named  devisee  took  an  estate  of  inheritance.  Nor  does  the  lim- 
itation over  to  the  heirs  of  the  heirs  change  the  rule ;  for  not 
only  was  that  so  in  Shelley's  case,  but  there  was  an  ultimate  re- 
mainder over.  Several  cases  of  this  nature  have  arisen  and 
Shelley's  rule  was  still  applied.    Certainly  if  the  first  heirs  do 
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not  take  as  purchasers  by  these  words  their  heirs  cannet.  But 
it  is  said  the  intent  of  the  testator  is  clearly  against  this  construc- 
tion, and  that  this  is  our  only  guide.  That  intent  should  con- 
trol no  one  disputes.  But  to  give  certainty  and  fixed  rules  to 
the  transmission  of  real  estate,  is  one  of  the  cardinal  objiBCts  of 
law.  Here  is  a  rule  unquestioned  for  between  two  and  three 
centuries,  and  a  will  is  drawn  which  carries  an  estate  of  inheri- 
tance by  its  most  obvious  application.  All  authorities  agree  that 
the  will  jnust  be  construed  with  reference  to  the  existing  law, 
and  where  words  have  a  plain  legal  meaning  the  testator  is  pre- 
sumed to  use  words  in  the  sense  which  the  settled  law  of  the 
land  gives  to  them  :  otherwise  no  lawyer  could  safely  draw  a 
will ;  and  words,  however  technical  and  common,  (and  none 
are  more  so  than  the  word  "  heirs,'*)  never  could  acquire  a  settle^ 
construction. 

Not  a  case  has  been  referred  to  where  these  words  in  a  will 
or  grant  were  held  words  of  purchase,  and  it  is  believed  none 
can  be  found.  To  take  a  case  out  of  the  rule,  some  more  ex- 
pressive term  must  be  used  than  the  word ''  heirs."  In  Rogers 
V.  Rogers,  (3  Wend.  503,)  the  devise  over  was  to  the  "  children 
of  his  body,"  an  expression  which  by  no  means  includes  the 
whole  line  of  succession.  Legitimate  children  are  heirs,  but 
heirs  are  not  necessarily  children.  In  Taniier  v.  Livingston, 
(12  Wend,  83,)  the  devise  over  was  to  the  heirs  male  of  the  hus- 
band and  wife,  the  first  takers,  and  consequently  only  to  a  par- 
ticular class  or  portion  of  the  heirs,  and  not  descendible  to  the 
general  heirs.  And  in  that  case  too,  there  was  a  power  to  exe- 
cute leases  for  two  lives  given  to  the.  first  takers,  tfie  grant  of 
which  implied  a  restriction  or  limitation  of  the  estate  given  in- 
consistent with  a  fee.  This  was  analagous  to  the  clause  in 
Perrin  v.  Blake,  that  none  of  his  children  should  sell  the  tes- 
tator's estate  for  longer  than  his  life. 

In  Bra7it  v.  Gelston,  (2  John.  Cos.  386,)  and  in  6  Paige, 
513,  the  construction  asked  for  by  the  defendant  was  recognized, 
and  in  Oront  v.  Townsend,  (2  Hill,  564,)  the  supreme  court 
held  a  devise  to  a  daughter  and  "  the  heirs  of  her  body  forever,*' 
and  "  in  case  of  her  death  without  such  heirs,"  then  "  to  the  lawi 
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lid  children  of  JX.  T.  deceaisod  aad  their  heirs  foreTer/'  gaye  h» 
a  fee  siinple ;  and  this  court  UisjL  year  uoanimously  affiimqd  &al 
4eci£doo.(a)  There  was  aa  ijtltiaiate  remainder  4%ver.  The 
cause  turned -upoD  the  abdition  x>f  entails ;  and  I  menlioD  it  here 
as  evidence  of  our  adherence  fbo  .decisions  in  a  caae  vAfi^  4he 
suit  w<a3  by  one  of  Ibe  cfaildjEen  of  the  body  of  the  first  tafcer^ 
against  those  ih^Lding  under  a  conyeyayace  from  the  moth^. 
As  I  undjecstand  tisie  rtiA.e,  it  is,  lihat  vrhere  a  fcoebold  is  given  l9 
the  first  Inker  and  ihe  linaitation  oyer  includes  his  whole  line  of 
legal  succession,  he  takes  a  fee.  No  word  is  moce  expressive 
of  such  intent  than  the  word  ^^  heirs :;"  whida^  when  used  geii& 
rally,  and  without  qualiAeation  either  tiban  giving  a  piecodiSBt 
life  estate  to>  the  ancestor,  giy^es  nothing  to  his  heirs  exi^ept,  by 
descent.  The  cases  sustaining  the  view  taken  by  the  mn^psiesm 
court  are  most  of  them  collected  in  Hayes^  Essays^  ia  the 
eerenth  volume  of  the  LaxW  Library ;  and  the  etnunaer^tioa  Reed 
not  he  repeated  here. 

It  is  uiiged  that  this  being  a  deviae,  distinguishes  it  fcom « 
g3»nt.  But  I  Am  not  aware  of  any  different  rule  of  (zjonstmclieji 
^  the  san>e  words,  whether  in  a  will  or  grjEOjit,  in  a  pa^e  whe]$ 
ihe  woixls  have  ahready  recefived  a  known  legal  i^ileifNTeitatien 
and  meaning.  No  distinction  is  nptade  in  the  books.  Chancellor 
Kent  extracts  the  rule  frcyn  Preston  in  these  ^iroj-ds :  '^  When  « 
person  takes  an  ^ate  of  freehold,  legally  or  equijNibly  up^^r  a 
^eed,  mlli  or  otber  writing,  iand  in  the  same  instrumieipit  ^preis 
a  limitation  by  way  of  remainder,  either  wit^  or  widiaiUt  the  in- 
terposition of  another  estate,  of  >an  interest  of  the  scm^  l«gal  oi 
equitable  quality  to  his  heirs  or  heirs  of  his  body  as  a  class  of 
persons  to  take  in  succession  from  generation  to  generadon,  th^ 
iimitation  to  the  heirs  entitles  the  ancestor  to  th?  whole  eatatei'' 
(4  Kent^  216.)  I  have  intended  to  give  the  qase  a  par^  lam- 
ination, though  I  have  not  adverted  te  P^^ny  of  the  eaae^,  aiod 
my  first  impceasions  remain  unshaketn^  I  believe  the  decision 
of  the  court  bdow  accords  with  well  settled  law,  and  with  the 
foeeived  opinion  of  the  profession  in  Ihia  cpuptiy  9nA  in  Bug^ 
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land,'  9^i  dfsb  ^ith  the  jtidgments  of  the  c6vrts  \^ho  have^  6eth 
ded  ev^^jr  andagous  case  in  this  state.  It  also  accords  with  the 
views  df  all  the  elemenfory  ^'rtters',  incfirdihg  Chancellor  Kent, 
dttd  With  tfie  o'pfniott'  of  the  revisers  df  thte  stalntes  of  the  state. 
{See  3  /?.  S.  2d  ed.  575.)  The  revised  stattilrtes  have  abrogated 
the  rule  in*  Shdiefs^  case,  but  if  fills  jiidgmeAt  is  reversed,  the 
revisers  and  the  legiislattife  wer^  mistaken,'  at^d,  as  to  wills,  ceiS- 
tainly,  the  remediiil'  law  was  tmnecessary  and  a  work  of  supere^ 
rogatiott.  1  carniot  Aittfc  al?  have  been  so  nristaken.  The  rtrle 
I  believe  has  been  well  kntown  and  undeMood,  atid^,  particularly 
as  affecting  real  e^tnte,  shotild  not  be  dfefurbed.  I  am  not  wil- 
ling to  anticipate  the  statute  and  give  it  a  retroactive  efl^t. 
Whether  the  rute  ofiginatec^  upon  sufficient  grounds  is  not  the 
inquiry.  It  hasf  become  settled',  andf  no  speculative  reasoning 
upon  its  otigin,  poTitiy  or  expediency  shortlrf  prevail  against  ilf. 
"  Certainty,''  says-  Lord  Hardwick,  ''^is^  the  mothef  of  repose,  and 
therefore  the  law  aims  art  certainty.''  (1  Dick.  245.)  I  am  of 
opinion'  that  tht*re  was  no  error  iu  the  decision  of  the  court 
below. 

Porter,  Senektor.  This^case  raises- ain  interesting  question  qm 
fo  the  constrilction  of  the  peculiar  language  of  the  Will  of  Simott 
Schoonm&ker  No  persoh  can,  I  think,  read  that  clainse  of  the 
will  which  gives  an  estate  to  his  son  Benjamin,  or  indeed  the 
whole  #ill,  Without  be?n!g  struck  witlh  the  fact,  tha«  tlie  testator 
itttend\ed  to  limit  the  estates  given  tO'  his  ox^n  children,  being  all 
of  theiti  the  first  tak^r^,  tb  estates  for  life  6nty ;  and  that  he  seem^ 
ed'  to  take  special  pains  (o  put  it  feeyond  the  power  of  the  first 
takers  to  deprive  those  who  would,  attcJording  to  out  la#  6f  de- 
scentSj  succeed  to  their  estates,  of  the  properly  mentioned  in  his 
vKH.  This  general  intent  unqueslidnably  was,  to  defeat  the 
Tery  contingency,  which  the  defendant  in  this  Cinsis  makds  the 
basis  of  his  claim  to  the  title  of  the  premises  in  que^tionl  But 
if  is  contended  that,  although  this  may  be  sO,  so  far  as  the  \Vords 
** during  his  natural  life,"  give  evidence  of  his  intention;  yet 
that  he  afterwards  used  technical  words,  the  legal  import  of 
Which  has  long  been  settled ;  and  that  their  effect  is  to  enlai^ 
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the  life  estate  giyen  in  the  same  sentence,  into  a  fee ;  and  that 
in  law  he  must  be  deemed  to  have  intended  this,  because  the 
language  he  used  gives  a  fee  to  the  first  taker.  It  is  insisted  that 
these  words,  '^  and  after  his  (the  said  Benjamin's)  decease,  to  his 
heirs,  and  to  their  heirs  and  assigns  forever,"  are  used  by  the 
testator  to  define  the  measure  of  the  estate  which  he  intended 
to  give  to  Benjamin ;  and  did  not  point,  according  to  the  un- 
derstanding of  the  testator,  as  made  known  to  us  by  the  language 
he  used,  to  such  individuals  as  should,  in  the  event  of  the  death 
of  Benjamin,  be  his  heirs  at  law.  If  this  position  is  true,  then  I 
concede  that  the  plaintiff  took  no  estate  under  the  will,  and  can- 
not recover. 

The  effect  of  the  rule  established  in  Shdley^s  case,  upon  this 
will,  if  it  falls  within  it,  I  shall  not  attempt  to  avoid ;  for  that 
the  rule  as  understood  and  interpreted  by  the  courts  in  England 
and  in  this  state,  formed  a  part  of  the  law  of  this  state,  until 
abrogated  by  the  legislature  in  1830,  subsequent  to  the  time 
when  this  will  took  effect,  cannot  now  be  questioned.  That 
it  was  arbitrary  and  technical,  and  oilen  operated  to  de- 
feat the  intention  of  testators;  and  caused  great  hardships 
and  injustice  by  depriving  devisees  of  the  bounty  which 
their  ancestors  had  designed  for  them,  is  apparent  to  all  who 
have  read  the  cases  in  our  courts ;  and  this  was  doubtless  the 
reason  which  influenced  the  legislature  to  abolish  it.  The  same 
reasons  should  influence  the  courts  to  confine  the  operation  of 
the  rule  to  the  narrowest  fimits,  coDsistent  with  former  adjudi- 
cations. But  since  the  ru  e  existed  when  the  testator  died,  it 
becomes  important  to  ascertain  its  exact  limits,  that  we  may 
know  whether  it  is  to  control  this  case.  Preston,  in  his  work  on 
estates,  {vol.  1,  p.  263,)  thus  clearly  states  the  rule.  "  When  an 
ancestor  takes  an  estate  of  fireehold  by  any  gift  or  conveyance, 
and  in  the  same  gift  or  conveyance  there  is  a  limitation,  medi- 
ate or  in^mediate,  to  his  heirs,  or  heirs  of  his  body,  the  word 
< heirs'  is  a  word  of  limitation  of  the  estate,  and  not  of  pur- 
chase." To  apply  the  rule  to  this  case,  as  the  defendant  claims 
it  should  be  applied,  it  would  decide  that,  as  Benjamin  confess- 
edly took  an  estate  of  freehold  under  the  will,  that  is  ar.  estate 
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for  life ;  the  subsequent  words,  giving  the  estate  to  his  heirs,  en- 
larged the  life  estate  to  a  fee ;  and  Benjamin's  heirs  took  nothing 
under  the  will ;  that  the  words  ''his  heirs"  do  not  mean,  in  this 
connexion,  the  heirs  of  Benjamin ;  but  are  used  meroly  to  show 
the  measure  of  the  estate  that  he  took  under  the  will ;  and  that 
if  the  heirs  of  Benjamin  ever  take  an  interest  in  the  same  land, 
they  must  take  it  as  his  heirs,  and  not  by  force  of  this  devise. 
This  application  of  the  doctrine,  it  is  plain,  would  defeat  the  plain- 
tiff's estate  in  the  premises,  and  would  require  the  court  to  reject 
as  surplusage,  the  important  words  of  the  will  ^^and  to  their 
heirsP  Such  rejection,  I  think,  should  never  be  made,  except  for 
the  purpose  of  carrying  into  effect  the  clear  intent  of  the  testator. 

There  are  many  cases  in  which  the  courts  have  given  effect 
to  the  intention  of  testators,  in  disregard  of  the  rule  in  Shelley^ s 
case.  In  the  celebrated  case  of  Perrin  v.  Blake,  the  court  of 
king's  bench  decided  that  in  the  construction  of  wills  the  inten^ 
tion  of  the  testator  must  always  be  regarded.  That  was  a  case  in 
which  the  rule  in  Shelley's  case  was  invoked  against  what  tlje 
court  considered  was  the  intention  of  the  testator ;  but  they  al- 
lowed the  intention  to  prevail.  The  case  was  carried  for  review, 
into  the  exchequer  chamber,  and  was  reversed ;  because  that  court 
did  not  consider  that  intention  so  clearly  expressed  as  to  take  it 
out  of  that  rule.  Sir  William  Blackstone,  in  the  course  of  his 
opinion  in  that  case,  an  opinion  that  has  been  much  extolled  for 
its  profound,  yet  lucid  argument  upon  this  most  abstruse  sub- 
ject, holds  the  following  language :  ''  The  rule  in  Shelleifs  case 
is  not  to  be  reckoned  among  the  great  fundamental  principles 
of  juridical  policy;  which  cannot  be  exceeded  or  transgressed, 
by  any  intention  of  the  testator ;  but  is  of  a  more  flexible  nature, 
and  admits  of  many  exceptions ;  for  if  the  intention  of  the  testa- 
tor be  clearly  and  manifestly  contrary  to  the  legal  import  of  the 
words,  which  he  has  thus  hastily  and  unadvisedly  made  use  of, 
the  technical  rule  of  law  shall  give  way  to  this  plain  intention 
of  the  testator*"(a) 

In  the  case  now  before  us,  the  decision  of  the  court  below 

(a)  See  the  opinion  of  Sir  William  Biackstone  in  1  Harg,  Traett,  487. 
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which  held'  that  the  demise  to  Benjamin  was  a  fee  simple,  is 
placed  entirely  iipo»  the  role  ia-  Shetley^sf  case;  laying  out  of 
view,  or  denying  any  efficacy  to  the  snperadkded  or  expianatofy 
words  accompasiyinj^  the  devise ;  aiMi  also,  as  I  read  the  w^l, 
to  the  plain  intention  of  the  tesftifor.  After  nmcb  examination  of 
the  cases  bearing  upon  the  subjisat^  I  am  uniMe  to  concar  in 
the  conchi8k)ii  to  which  that  court  came. 

Add  fivst,  I  thiyc  that  the  expianaicory  words  tafce  ^e  cas€ 
oQt  of  the  reasim  of  the  rule,  aiid!  consequently  ouc  of  the  rul€ 
itself:  Mr.  Cruise,  in  his  Digest,  {tit.  38,  ch.  2^  }  40,)  hiys 
diowtr  the  following  proposidon :  '<  When  aft>  estaite  ib  devised 
to  a  person  and  hi^  heiars,  or  to  the  heirs  of  his  body,^  and  there 
are  words  of  exphumtion  annexed  to  the  word  heirs,  from 
whesee  it  nay  be  coBected  that  the  te^ator  meant  t^  qualify 
tike  meaaing  oi  Ae  wovd  'heirs,'  and  not  to  use  it  in  its  techni^ 
cal  sense,  but  as  a  description  of  the  petsoti  or  persons  to  whom 
he  intended  to^give  his  estate,  after  the  deach  of  the  first  taker ; 
thd  WiM'd  <  heirs'  will  in  th«t  case  operate  as  a  word  of  pur- 
ebase."  The'  general  current  of  authority  sustains  this  position 
of  Mr.  Cruise;  Chancellor  Sent,  (4  Com.  221^,  221,)  says, 
'^Thiere  are  several:  cases  in  which,  in  a  devise,  the  words  ?keirs 
or  ksirs  iff  tins  Aorfjf,  have  beew  taken  to  be  words  of  purchase, 
and  not  of  limitation,,  in  o^^MMsitioni  to  the  rule  in  SkeUey^s  case. 
When  the  testator  annexes  word^  of  explanation)  to  the  word 
heirs,  dtowiiig.  thereby  that  he^  misant  by  the  word  bdrs,  a  mere 
deseriptu^jfetsenarum,  or  specific  designation  of  cer&in  in^vid- 
iiftls;  or  when  the  te8tat<^  superadds  words  of  explanation,  or 
fjiesh  words  of  iimitaidon^  and  a  new  inheritance  is  grafted  upon 
the  heirs  io  whom  he  gives  the  estate."  Whenever  there  is  a 
devise  to  a  man^s  heirs,  or  the  heirs  of  his  body,  the  heirs  have 
been*  allowed  to  take  as  purchasers,  according  to  the  language 
of  Sir  William  Blackstone,  in  the  opinion  before  quoted  in  Per- 
rin  V.  Bbdce,  '^  when  the  testator  has  superadded  fi^sh  limita^ 
tions,  or  grafted  other  words  of  inheritance  upon  tihe  heirs  to^ 
whom  he  gave  the  estate ;  whereby  it  appeared,  that  those  heirs 
were  meant  by  the  testator  to  be  the  root  of  a  new  inheritance, 
the  stock  of  a  new  descent,  and  were  not  considered  merely  as 
branches  derived  from  their  own  progenitor." 


ALBANY,  DSCE&£B&R,  1S46.  j^ 

SehbonmtdLei'  tf.  Sheely. 

-Lil -  -  '  _  ~ 

■     •  ■  *  »» 

1^*  therefore,  flite  word  heirs  is  nof  used  by  a  testator  ftSj*  sh^o^ 
tfte  nature  or  quantitj^  of  the  estat^^djkvised  Jo  the;  first  takei^,  a*^ 
in  the  common  phrase, "  tb*  A.  B;  hfe  hen's  artd  assigjis  f  but  thig^ 
tertos  used  in  the  will  iti  fliat  cpftaeXfefti  ^^Q^  cteariy  that  >h^- 
testator  had  in  his  mind  certam  particular  |)ersonf?,  either  then  itf 
feeing,  or  which  he  contemplated  Bright  3oo^l.^3ti$t^aQd  th^^t  he 
designed  them  to  be  the  objects  of  his  bounty  after  the  dteat^  (rfttHJ*' 
fifst  taker ;  then*  the  word  heirs  will  lie  construed  ai;  a  ijord'  of 
purchase;  and  the  individuds  designated, iftereby  will  t^ke  dtf 
devisees^  under  the  ^ill :  Hhey  form  a  new  stock.  . 

1  will  advert  to  some  cases  in  which,  when  $uperadUed  word^* 
of  explanation  or  limitation  have  been  found  in  the  will,  the  nile 
in*  Skettey's  case  has  been  disregawied,  and  the  intention  of  <he 
ttestator  been  permitted-  to  prevail,  In  Artther^s  ease,  (I  tfep, 
66,)  Francis  Archer  devised  lands  ta  Robert  Archer  for  his  life,- 
and  afterwards  to  the  next  heir  male  of  Robert,  and  to  tl'ie  heir^ 
males  of  the  body  of  such  ne*t  heir  male;  and  it  was  adjudged- 
that  Robert  had  bitf  a  life  estate ;  beccmse  he  had  but  an  express 
fife  estate  devised  to  him,  and  flie  remainder  was  limited  to  the 
tfext  heir  male  in  the  singular  number.  For  here  it  iis  evident! 
than  the  testator  had  in  view  a  particulat  person,  and  that  he  did! 
not  use  the  wordis  ^^next  heir  mal^  to  define  the  quantity  of  the 
e8tb.te  devised  to  Robert ;  and  therefore  the  word  heir  was  con^ 
stmed  as  a  vroxd  of  purchase.  In  L/me  V.  Dames,  (  2  Ld. 
ttdym,  156f,)a  person  devised  to  his  son,  and!  his  heirs  lawfully 
to  be  begotten ;  that  is  to  say,  to  hi^  first,  second,  third  and  ev- 
ery son  and  sons  lawfully  to  be  begotten  of  flie  body  of  his  said 
son,  &c. ;  and  it  was  dtecided  that  the  son  took  only  an  estate 
fbr  life :  the  word  heirs  being  fully  explained  by  the  subsequent^ 
Word^,  to  be  a  word  of  purchase.  In  this  case,  as  in  many  oth- 
ers, the  son  answered  to  the  character  of  heir;  hut  the  word  was^ 
employed  to  point  out  the  individrtal,  and  to  shiAw  that  he  was 
the  person  intended  by  the  testator  as  the  devisee  of  the  remain- 
der.   He  therefore  did  not  take  as  heir,  but  as  a  purchaser. 

tn  Doe  V.  Laming,  (2  Burr,  1100,)  lands  held  in  gavelkind 
W^re  devised  to  Ann  Cornish,  and  the  heirs  of  her  body  lawfully 
Begotten,  or  to  be  begotten,  as  well  females  as  males,  and  to'theif 

Vol.  m.*  64 
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heirs  and  assigns  fotever,  to  be  equally  divided  share  and  share 
alike,  as  tenaritd  in  common  and  not  as  joint  tenants.  Although 
hfere  there  was  tib'exptess  limitation  in  the  devise  to  Ann  Cor- 
nish for  her  life  oiily,  andif  the  devise  had  stopped  after  the 
words  "heirs  of  hef  body  lawfully  begotten"  she*  would  have 
taken  an  estate  tail ;  yet  it  wis  held  that  the' subsequent  words 
ofeixpl&nation  and  limitktion  showed  that  it  Was  the  intention 
of  tbie' testator  that  3he  should  take  bdt  a  life  esta^te ;  and  that 
the^words  "heirs  of  her  body'*  were'lised  as  words  of  purchase. 
In  this  the  heirs  of  the  body  of  the  first  taker  took  in  the  char- 
acter,  but  not  in  the  quality,  of  heirs.  The  words  point  to  the 
pelrsons  meant  by  the  testator;  and  they  took  as  devisees. 

In  OoodtitU  V.  Berring^  (1  Edi^f^  264,)  there  was  a  devise  in 
trust  for  the  sister  of  the  testatri±,  during  her  natural  life;  and 
from  and  after  her  decease  in  trust  for  the  heirs  male  of  her  body 
to  be  begotten  severally  and  successively,  and  in  remainder  one 
after  anotheir.  The  court  held  that  the  sist«r  took  an  estate  for 
life  otily.  Ld.  Kenyon  said  that  the  intention  of  the  testatrix 
was  most  obvious,  to  give  the  first  taker  only  an  estate  for  life ; 
that  although  when  the  estate  was  limited  to  the  heirs  of  the 
body  of  the  first  taker  without  explanation,  the  rule  in  SheUej^s 
case  must  be  observed ;  yet  that  it  had  never  been  decided  that 
those  words  might  not  be  otherwise  explained  in  the  will,  by 
the  testator  himself.  In  this  case  the  explanation  which  the 
will  contained  of  the  words  "heirs  male  of  her  body,"  showed 
that  the  testatrix  meant  the  sons  of  her  sister,  and  that  they 
should  take  as  devisees  successively.  They  were  therefore  used 
as  words  of  purchase.  In  Gretton  v.  Hawardj  (6  Taunt,  94,) 
the  testator  devised  to  his  wife  for  her  life,  all  his  real  estate ; 
and  after  her  decease  to  the  heirs  of  her  body,  share  and  share 
alike,  if  more  than  one.  The  court  held  that  the  wife  took  a 
life  estate,  and  that  her  children  took  as  purchasers.  If  we  ex- 
clude the  latter  words, "  share  and  share  alike,  if  more  than  one," 
we  have  a  case  falling  precisely  within  the  rule  in  Shellejf^ji 
case  ;  and  the  wife  would  have  taken  an  estate  tail.  The  words 
"  heirs  of  her  body"  would  have  been  construed  to  be  words  of 
limitation,  and  her  children  must  have  derived  their  estates 
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through  her.  But  as  the  testator  employs  farther  words  of  ex* 
planatioD,  and  says  that  the  heirs  of  her  body  "  shall  take  share 
and  share  alike  if  more  than  one,''  it  is  plain  that  he  did  not  use 
the  words  "heirs  of  her  body"  as  words  of  limitation ;  but  that 
he  meant  to  designate  certain  individuals,  and  make  them 
his  devisees.  The  words  were,  therefore,  used  as  words  of 
purchase. 

In  Right  V.  Crebor,  (6  Barn.  ^  Cress.  866,)  there  was  a 
devise  to  trusteed  to  permit  the  daughter  of  the  testator  to  receive 
the  rents  for  her  life ;  and  after  her  death  he  devised  the  premi- 
ses "  to  the  heirs  of  the  body  of  his  daughter,  share  and  share 
alike,  their  heirs  and  assigns  forever."  She  had  one  child  at  the 
death  of  the  testator,  and  mpre  children  afterwards.  The  court 
held  that  the  words  "heirs  of  her  body"  meant  children;  and 
that  the  child  in  being  at  the  death  ^f  the  testator  took  a  vested 
remainder  in  fee ;  which  opened  and  let  in  the  other  children. 
Bayley,  J.  says:  "the  words  'heirs  of  the  body'  not  being  used 
m  the  strict  legal  sense,  we  are  bound  first  to  ascertain  in  what 
sense  they  are  used.  When  that  is  ascertained,  then  the  will 
must  receive  the  same  construction  as  if  words  apt  and  proper 
to  denote  that  intention  had  been  used,  instead  of  the  words 
"  heirs  of  the  body,"  or  as  if  those  words  imported  the  very  sense 
in  which  they  were -used."  Doe  v.  Goff,  (11  EcLst^  668,)  is  an- 
other case  of  the  same  character.  The  testator  devised  an  estate 
to  his  wife  for  life,  and  after  her  decease,  to  his  daughter  Mary, 
and  the  heirs  of  her  body  begotten  or  to  be  begotten,  as  tenants 
in  common.  It  was  held  that  the  daughter  Mary  took  an  estate 
for  life  only,  with  remainder  to  her  children  equally  as  purcha- 
sers. Ld.  EUenborough  said:  "The  words  *  heirs  of  the  body* 
are  undoubtedly  prima  facie  words  of  limitation ;  but  they 
may  be  construed  to  be  words  of  purchase,  when  it  is  clearly  so 
intended.  And  we  think  that  in  this  case  such  intention  js 
clear.  The  provision  that  they  shguld  take  as  tenants  in  com- 
mon, shows  very  distinctly  that  the  testator  was  contemplating 
something  very  different  from  an  estate  tail." 

It  will  therefore  be  seen  from  these  cases  cited  from  the  En- 
glish reports,  that*  the  words  "  heirs  and  heirs  of  the  body " 


50g  CASE»  IN  THE  COURT  OF  ERRORS. 


Sohooomaker  «.  Sheely. 


wheti  used  >d  a  will,  are  sueceptible,  ip  certain  cases,  of  a  diflfer^ 
eni  tonsifutiiofa  (fcfe^  that  given  to  them  in  Shellej^s  case. 
And  that  \^he^evet  a  testator  has  added  words*  of  limitation  or 
of  explanation,  showing  clearly  that  he  used  those  words  to  de- 
signate certain  individuals  as  his  devisees,  the  courts  of  law  will 
give  effect  to  the  intention  of  the  testator,  and  construe  them  as 
words  of  purchase.  And  we  shall  find  the  same  liberal  and 
oonsistent  principles  asserted  in  cases  decided  in  the  courts  of 
tbiS'  country. 

In  Rogers  v.  Rogers^  (3  Wend,  508,)  although-  this  precise 
question  did  not  necessarily  arise,  still  the  whole  reasoning  of 
the  court  in  commenting  upon  the  cas^s,  went  to  show  that  in 
the  judgfmient  of  tbis  court  the  rule  in  SheUej^s  cctse  should 
dlways  give  way  to  the  manifest  intention  of  the  testator ;  that 
firords'crf art^  as  "  heirs"  and  "heirs  of  the  body,"  are  not  to  be 
constmed  'm  a  technical  sense,  when  it  is  manifest  that  the  tes- 
thior  used  them  as  meT&  designaiio  personarum.  In  Fiiidlay 
V.  Riddle^  (3  Bin.  148,)  die  testator  devised  lands  ^  to  John 
Findlay  during  his  natural  life,  and  after  his  decease,  if  he  shall 
die  leaving  lawftll  issue,  to  his  heirs  as  tenants  in  common,  and 
tiYeir  respective  heirs  and  assigns  fopever."  It  was  held  that 
John  Findlay  took  an  estate  fdr  life  only.  This  case  does  not 
in  the  least  differ  in  principle  from  the  one  now  before  us.*  The 
explanatory  words  are  more  iull  to  show  that  the  testator  meant 
ckiidten  by  the  use  of  the  word  heirs.  But  the  principle  is  as- 
serted-that  the  technical  meaning  of  words  of  art  shall  give  way 
before  the  intention  of  the  testator,  when  it  is  made  clear  that 
they  do  not  harmonize;  The  case  before  us  has  been  decided 
i«(  the  court  below  upon  the  strength  of  the  technical  language 
used  by  the  testator ;  and  the  reasoning  proceeds  upon  the  ground 
that  the  meaning  of  the  testator  must  be  sought  for  in  the  tech- 
nical language ;.  adopting  the  most  rigid  rule  of  the  most  rigidi 
constructionists.  Lord  Thurlow  and  Mr.  Preston. 

The  case  of  Tanner  v.  Livingston,  (12  Wend.  83,)  is  another 
case  in  support  of  the  views  above  ex^pressed  ;  and  is  this  very 
caise,  with  a  slight  addition  to  the  explanatory  words.  The  tea* 
tatOF  devised  an  estate  to  his  son  and  his  wife^  and  the  survivor, 
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f&t  theSr  nat'ural  lives ;  and  after  tbek  death  to  iheir  bem  vmhy 
and  to  their  heirs  and  assigns  forever,  shaie  and  ahaiie  alike. 
The  only  substantial  difference  between  ihait  caae  laiud  the  onie 
now  befoi^«  us,  is  in  the  addition  of  the  words  '^  share  and  share 
alike;"  which  cannot  in  any  respect  vary  the  principle.  Nor 
do  the  court  advert  to  ^at  expression,  as  ^le  ibesis  o^f  their  eoa- 
clusion.  It  was  then  contended  tliat  the  rule  in  Shdle^'^9  cade 
applied,  and  that  according  to  that  rule  the  estate  passed  under 
the  will  to  the  son  of  the  testator  and  his  wife  in  fee  sijnple. 
But  the  court  held  otherwise ;  and  that  they  took  estates  for 
life,  and  their  bdirs  male  a  vested  reniaindtf  in  lee.  Nelsotu,  J. 
in  delivering  the  opinion  of  the  court,  after  adverting  to  the  rule 
in  Shelley's  case,  says :  <'  It  hasliow^ver  been  perfectly  settled, 
at  least  since  the  celebrated  cajse  43f  Perrin  v.  Blake,  (4  Cruise, 
381,  tit  38,)  that  this  rule  must  give  way  to  ifae  {dain  and  man- 
ifest intent  of  the  testator ;  and  when  enibvced^  is  done  so  only 
more  completely  to  effectuate  such  intrat."  He  proceeds  then 
to  show  that  the  testator  intended  that  his  son  and  wife  should 
take  life  estates,  and  the  sous  of  that  son  the  fee  mmple ;  and 
then  adds,  ^'  Even  in  England  whefe  t}ie  rule  is  rigidly  applied 
to  the  construction  of  wills,  when  the  devise  is  to  a  person  and 
his  heirs,  or  to  the  heirs  of  his  body,  and  there  are  words  cf  ex- 
planation annexed  to  the  word  heirs,  by  which  the  ^tatoff 
'meant  to  qualify  that  term,  and  not  to  use  it  in  its  technical 
sense,  but  as  a  descriptio  persenarum  to  wlu»m  he  intended  to 
give  the  estate  afler  the  death  of  the  first  taker ;  the  word  heirs 
will  operate  as  a  word  of  purchase.*'  The  same  doctrine  will 
be  found  reiterated  by  this  court  in  Tollman  v.  Wood,  (26 
Wend.  9.) 

After  this  review  of  the  cases,  I  conclude  that  this  principle  is 
well  settled;  that  is  to  say,  that  whenever  an  estate  is  devised 
for  life,  and  is  then  given  to  the  heirs  or  heirs  of  the  body  of  the 
first  taker,  and  there  are  any  explanatory  words  employed  in  the 
will,  it  is  the  duty  of  courts  to  seek  for  the  meaning  of  the  tes- 
tator, and  ascertain  whether  it  was  his  intention  to  use  those 
words  in  a  technical  sense  to  define  the  estate  before  granted; 
^  to  designate  certain  individuals  whom  he  intended  should 
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take  the  estate  as  his  devisees.  If  they  find  the  latter  to  have 
been  his  intention,  then^they  should  decide  that  the  word  heirs 
is  a  word  of  purchase. 

Having  defined  what  I  understand  to  be  the  true  rule  appli- 
cable to  this  subject,  I  will  now  inquire  whether  this  will 
contains  words  of  explanation  sufficient  to  show  that  tlie  word 
heirs  was  used  by  the  testator,  not  in  a  technical  sense,  luit  as  a 
description  of  persons,  and  should,  therefore,  be  construed  as  a 
word  of  purchase.  After  devising  the  estate  to  his  son  Benjamin 
during  his  natural  life,  the  will  continues,  '<  and  after  his  decease, 
to  his  heirs,  and  to  their  heirs  and  assigns  forever.^  The 
question  is,  what  did  the  testator  mean  by  the  words  <<  to  his 
heirs?''  Had  he  in  his  mind  at  the  time,  the  possibility  and 
probability  that  his  son  Benjamin,  who  was  then  seventeen  years 
of  age,  would  marry  and  have  children;  and  was  it  his  inten- 
tion to  limit  Benjamin's  interest  in  the  land  to  a  life  estate,  and  to 
give  the  remainder  in  fee  to  those  children  ?  We  have  seen  what 
explanatory  words,  shewing  that  the  testator  referred  to 
persons,  have  been  held  sufficient,  in  the  variety  of  expressions 
in  the  cases  quoted.  The  point  has  always  been  to  show  that 
the  testator  was  contemplating  something  very  different  from  an 
estate  in  fee  or  in  tail  in  the  first  taker ;  and  therefore,  any  mode 
of  expression  that  indicated  clearly  the  same  intention,  must 
produce  the  same  result.  When  this  testator  gives  the  estate  to 
the  heirs  of  Benjamin  after  his  death,  and  to  their  heirs  and  as- 
signs forever ;  he  must  have  intended  to  indicate  some  persons 
by  the  term  "  heirs,"  as  issue  or  children,  or  the  words  that  fol- 
low, "  and  to  their  heirs,"  are  absurd  and  out  of  place.  When 
he  says  "and  to  their  heirs,"  he  refers  by  the  word  "their,"  to 
the  word  "heirs,"  and  must  necessarily  mean  persons;  and  this 
makes  his  intention  as  clear  as  it  is  in  either  of  the  cases  before 
cited.  It  will  not  answer  to  reject  these  additional  words,  and 
say  that  they  are  surplusage ;  and  look  for  the  meaning  of  the 
testator  to  the  word  "heirs"  only.  It  seems  to  me  very  clear 
that  they  were  used  by  the  testator  to  carry  out  his  meaning  in 
using  the  word  -^ heirs;"  and  that  he  used  it  in  the  sense  of  issue 
or  children.    I  think  that  he  designed  to  create  a  new  stock  io 
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the  heirs  of  his  son  Benjamin,  and  to  confer  upon  them  the.  fee 
which  they  shonld  take  directly  from  him  under  the  will,  and 
not  through  Benjamin ;  and  which  jtnight  follow  the  course  of 
descent  from  those  "  heirs."  The  case  of  Brant  v.  Gdsfon,  (2 
Johns.  C(is.  384,)  cited  and  relied  upon  by  the  supreme  court, 
was  one  in  which  the  conveyance  was  by  deed.  It  is  well  un- 
derstood that  courts  in  construing  deeds  are  governed  by  differ- 
ent rules  from  those  they  feel  at  liberty  to  adopt  in  respect  to 
wills ;  and  that  in  respect  to  the  latter,  the  intention  of  the  tes- 
tator  is  the  cardinal  principle  by  which  they  are  guided.^  That 
case  then  is  no  authority  against  the  views  I  have  taken. 

If  I  could  bring  my  mind  to  doubt  in  respect  to  the  intention 
of  the  testator,  I  should  hesitate  to  vote  to  reverse  this  judgment ; 
but  having  no  doubt  that  he  intended  to  give  Benjamin  a  life 
estate  only,  and  that  he  used  the  word  "heirs"  as  a  word  of 
purchase,  I  come  to  the  conclusion  that  the  title  to  the  premises 
is  in  the  plaintiff,  and  shall,  therefore,  vote  to  reverse  the  judg- 
ment of  the  supreme  court. 

Hard  and  Spencer,  Senators,  also  delivered  written  opin- 
ions, the  former  in  favor  of  reversal,  and  the  latter  for  affirmance. 

On  the  question  being  put,  "Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  follows : 

For  reversal:  Senators  Barlow,  Hard,  Porter,  S.  Smith, 
Wheeler  and  Williams — 6. 

For  affirmance :  The  President,  The  Chancellor,  and 
Senators  Denniston,  Emmons,  Folsom,  Hand,  Johnson, 
Lester,  Lott,  Mitchell,  Sanpord,  J.  B.  Smith,  Spencer* 
Talcott  and  Wright — 15. 

Judgment  iffirmed. 
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Fellows  and  others  vs.  Prentiss. 

A  letter  in  these  words :  **  I  hereby  agree  io  guaraniy  to  you  the  payment  ^  wek 
.«R  amount  ofgoode,  §t  a  credit  tf  an*!  yetir,  intereat  qfttraitf  montlta^  not  a^eaa^ 
ivg  $500,  a»  you  may  credit  to  J.  H.  py  is  not  a  eantiiiulnf  .guaranty,  bn^  » 
exhausted  by  a  single  purchase  to  the  amount  mentioned- 

Where  the  defendant,  who  was  already  liable  to  the  plaintifis  as^  guarantor  for 
goods  sold  to  P.  wrote  to  them  that  P.  desired  a  further  credit,  and  that  he  wat 
willing  to  continue  his  sorely,  and  inquired  whether  upon  payment  of  a  part  of 
tbe  existing  debt  they  would  give  fqvther  time  for  the  balance,  «Dd  would  credit 
P.  with  a  further  amount  of  goods,  ^and  added  that  if  the  answer  was  favorable, 
p.  would  call  on  the  plaintiffs,  and  if  otherwise,  Che  writer  would  .arrange  the  ez- 
.isting  indebtedness  ;  and  P.  purchased  other  goods  of  tlie  plaintiffs,  without  any 
answer  having  been  given  to  the  defendant's  letter ;  held  that  the  letter  was  only 
a  proposition  not  binding  without  acoeptancc,  and  consequently  that  the  dei9i»- 
dant  was  not  liable  for  the  lust  mentioned  purchase. 

If  a  principal  debtor  give  the  creditor  his  note  for  the  debt,  payable  one  day  after 
date,  the  surety  is  thereby  discharged. 

And  it  is  not  competent  for  the  ereditor  to  prove  that  the  note  was  intended  as  a 
mere  memorandum  and  was  not  to  operate  aa  an  .extension  of  the  credit. 

On  error  from  the  $upTeme  court.  Fellows  and  the  other 
plaintiffs  in  error  sued  Prentiss  in  the  supreme  court,  and  declared 
in  assumpsit,  to  which  the  latter  pleaded  non^ssumpsit.  On  the 
trial  at  the  New- York  circuit,  in  July,  1843,  the  plointifis  gave 
in  evidence  a  letter  addressed  to  themselves  by  the  defendant  in 
the  following  words :  "  Messrs.  Fellows,  Cargill  &  Co. — Gentle- 
men :  I  hereby  Qgree  to  guarantee  to  you  the  payment  of  such 
amount  of  goods,  at  a  credit  of  one  year,  int.  after  six  months, 
not  exceeding  $500,  as  you  may  credit  to  John  H.  Prentiss  of 
Herkimer.  May  28th,  1835.  Yours,  (fcc.  John  H.  Prentiss  of 
Cooperstown."  The  plaintiffs  in  June  following  sold  to  J.  H. 
Prentiss  of  Herkimer  goods  to  the  amount  of  $491,24,  in  con- 
sequence of  the  guaranty,  upon  the  terms  mentioned  in  it. 

The  plaintiffs  also  gave  in  evidence  another  letter  from  the 
defendant  to  them  in  these  words : 

«  Cooperstown,  July  13, 1836. 
"  Messrs.  Fellows,  Cargill  &  Co. — Gentlemen :  My  nephew, 
John  H.  Prentiss  of  Herkimer,  who  purchased  about  $600  in 
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goods  of  you  in  June,  1835,  has  been  here  to  soe  fhe  on  the  sjb- 
jest  of  his  business,  and  of  his  indebtedness.  I  learn  from  hitn 
that  he  made  you  a  payment  in  December  last  of  $200,  and' that 
the  remainder  of  the  debt  incurred  in  Juni^,  1836,  remain^  un])aid. 
He  is  desirous  of  adding  to  his  stock  from  $300  to  $400,  and 
thinks  he  can  pay  you  on  the  old  score  about  $200' and  ov^r. 
I  have  ascertained  from  his  townsmen,  many  of  wHohi  I  know 
personally,  that  he  is  a  young  man  of  industrious  habits,  and 
that  he  gives  undivided  attention  to  his  shop,  and  has  no  vices. 
Under  such  circumstances,  I  am  wilting  to  continue  to  be  his 
surety,  because  I  believe  he  strives  to  do  all  he  can  in  his  line, 
and  that  his  prospects  are  daily  becoming  better  of  increasing 
his  business.  The  object  of  my  present  writing  is  to  inquire 
whether  on  the  payment  of  $200,  as  above  proposed,  you  would 
be  willing  to  let  the  balance  of  the  old  account  be  for  future 
payment,  as  his  means  shall  be  developed,  and  extend  his  credit 
for  whatever  addition  to  his  stock  he  may  deem  necfessary.  If 
your  answer  should  be  affirmatively,  he  will  probably  visit  the 
city  sometime  about  the  first  of  August.  If  in  the  negative^  I  da 
not  wish  any  costs  to  be  incurred ;  for  in  such  case  I  will  see  the 
debt  wholly  paid  in  the  course  of  ninety  days  from  this  timci 
Having  made  some  investments  at  the  west,  it  is  not  convenient 
for  me  to  pay  the  mon^y  for  him  at  present;  and  indeed  there 
is  great  difficulty  of  raising  money  in  the  country  just  now, 
which  promises  to  be  obviated  by  the  sales  of  wool,  which  have 
just  commenced.    Respectfully,  your  ob't  serv% 

"John  H.  Prentiss. 

"The  inventory  of  his  goods  shows  that  he  has  not  credited 
them  improperly,  but  that  his  sales,  although  limited,  have  been 
well  made.  He  has  the  goods  on  hand  to  an  amount  equa] 
to  cover  his  indebtedness  to  you,  at  most.  J.  H.  P,'* 

After  this  letter  was  received,  and  on  the  29th  daiy  of  Ai]giist|i 
1836,  Prentiss,  of  Herkimer,  made  a  further  payment  of  $200, 
and  the  plaintiffs  on  the  1st  day  of  September  thereafter,  made  a 
furdier  sale  of  goods  to  him  to  the  amount  of  $69&}S6.    They 
attempted  to  prov«  that  on  the  28th  July,  1@S6)  they  anvwered 
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the  defendant's  letter,  accepting  the  terms  which  he  had  pro* 
posed ;  but  the  clerk  who  was  examined  for  that  purpose  could 
only  show  that  a  letter  was  written  and  copied  and  placed  upon 
the  desk  from  which  letters  were  usually  sent  to  the  post  office. 
The  judge  rejected  the  copy,  and  the  plaintiffs  excepted.  It 
appeared  that  on  the  8th  day  of  September,  1837,  there  was  an 
adjustment  between  the  plaintiffs  and  Prentiss  of  Herkimer, 
when  after  charging  interest  on  the  purchase,  after  six  months, 
and  crediting  the  payments,  there  was  Ibund  due  to  the  plaintifis 
$674,05,  for  which  they  received  from  him  three  promissory 
notes  for  $100,  $200,  and  $374,06— the  two  first  at  60  and  90 
days  respectively,  and  the  other  in  one  day  after  date — and  gave 
him  a  receipt  acknowledging  the  payment  of  the  account  by 
these  notes.  After  this  evidence  had  been  given  the  plaintiffs 
offered  to  prove  that  the  note  for  $374,05,  payable  one  day  after 
date,  ^  was  intended  as  a  mere  memorandum  note,  giving  no 
exten^on  of  credit,  and  intended  only  to  fix  the  balance  of  the 
account ;"  but  the  offer  was  overruled,  and  the  plaintiffs  excepted. 
Prentiss,  the  purchaser  of  the  goods,  died  about  the  first  of  June, 
1838,  having  paid  the  first  note,  and  $100  on  the  second ;  after 
which,  some  correspondence  took  place  between  the  plaintiffs 
and  defendant  which  it  is  unnecessary  to  state  further  than 
that  the  defendant  in  his  letters  mentioned,  that  he  had  directed 
an  individual  to  take  charge  of  the  effects  of  the  deceased,  and 
inquired  of  the  plaintiffs  whether  they  would  take  such  of  the 
goods,  which  they  had  sold,  as  remained  on  hand,  on  account  of 
their  debt ;  which  inquiry  did  not  appear  to  have  been  answered. 
On  a  motion  for  a  nonsuit,  the  judge  held,  1st.  That  the  last 
mentioned  letter  was  a  proposition  which  required  an  answer  to 
render  the  writer  liable  as  upon  a  guaranty ;  and  2d.  That  by 
the  taking  of  the  notes  of  the  principal  debtor,  the  plaintiffs  had 
extended  the  credit,  and  that  this  discharged  the  defendant^  and 
lie  accordingly  nonsuited  the  plaintiffs,  who  excepted. 

A  motion  to  set  aside  the  nonsuit  was  made  in  the  supreme 
court ;  but  it  was  denied,  and  judgment  was  rendered  for  the  de- 
fendant. In  the  reasons  assigned  by  that  court  for  their  decis- 
ion, it  was  stated,  1.  That  the  U^tter  bearing  date  July  13, 1836^ 
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did  not  amount  to  a  guaranty,  but  was  a  proposition  which  re- 
quired the  assent  of  the  plaintiffs  to  certain  specified  terms  and 
conditions,  before  it  became  obligatory  on  the  defendant ;  and 
2^  That  taking  the  notes  of  the  purchaser  for  the  balance  of 
the  account,  payable  upon  time,  was  a  valid  extension  of  credit, 
and  discharged  the  defendant  from  all  liability. 
The  case  was  argued  here  by  ' 

iSl  SchM  ^  E,  Sandfordy  for  the  plaintiffs  in  error.  They 
maintained  the  following  propositions :  1.  The  letter  of  May  28, 
1835,  was  a  continuing  guaranty.  {Mason  y.  Pritchardj  12 
East,  227 ;  Merle  v.  Wells,  2  Camp.  413.)  But  if  not  origin- 
ally so,  the  subsequent  letter,  construed  with  it,  gives  it  that 
effect  {Eaton  v.  Shaw,  1  Har,  ^  Gill,  13 ;  Smith  v.  Dann, 
6  mil,  643 ;  Douglass  v.  Howland,  24  Wend.  60.)  2.  The 
conditions  annexed  to  the  last  mentioned  letter  were  in  fact  per- 
formed by  the  plaintifis'  giving  a  further  credit  for  the  existing 
account,  and  making  a  further  sale  of  goods  as  asked  for,  which 
was  all  which  the  writer  required;  and  no  notice  of  the  accept- 
ance was  necessary.  {MactierY.  Frith,  6  Wend.  116;  Adams 
V,  Ludsell,  1  Barn,  ^  Aid.  681.)  3.  If  a  notice  of  acceptance 
was  necessary  to  render  the  last  letter  obligatory,  enough  was 
proved  to  enable  the  jury  to  find  that  notice  had  been  given,  and 
the  fact  should  have  been  submitted  to  them.  {Douglass  v. 
Reynolds,  7  Pet.  126.) 

The  giving  of  the  notes  by  the  purchaser  did  not,  under  the 
circumstances,  discharge  the  defendant.  In  the  last  mentioned 
letter  he  expressly  asked  that  a  further  credit  might  be  given  for 
the  old  debt,  and  for  the  purchases  to  be  made.  Besides,  the 
plaintiffs  should  have  been  permitted  to  show  that  the  last  men- 
tioned note  was  made  merely  to  liquidate  the  account,  and  that 
no  further  credit  as  to  that  amount  was  intended  to  be  given. 

/.  A.  Spencer,  for  the  defendant  in  error,  relied  upon  the 
grounds  upon  which  the  nonsuit  was  granted  at  the  circuit  and 
sustained  by  the  supreme  court,  and  cited,  Stafford  v.  Low,  (16 
John.  16;)  Taylor  v.  Wetmore,  {10  Ohio  Rep.  490;)  1  Maul^ 
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^  /%;.  667;  Hufti  v.  Smiih,  (17  Wend.  179;  Combe  v.  Tfbol/; 
(8  Bing.  156 ;)  TTW^A/  v.  Jo/mean^  {8[  Wetid.  612.) 

The  Chavtoellor.  The  object  of  this  suit  was  to  ohar£^ 
the  defendant,  as  guarantor  for  the  indefot^uess  of  his  nephew. 
And  to  render  him  liable,  it  is  necessary  that  he  should  have 
entered  into  a  written  agreement  to  be  answerable  for  sneh  in- 
debtedness ;  and  that  the  consideration  for  such  agreement  should 
be  expressed  therein.  (2  A  S.  135,  i  2.)  The  guaranty  of  the 
28th  of  May^  1836,  was  such  an  agreement;  as.it  showed  that 
the  goods  to  be  delivered  to  the  nephew,  on  credit. for  one  year^ 
to  an  amount  not  exceeding  $600,  were  the  consideration  of 
the  defendant's  promise  to  guaranty  the  payment.  Goods  to  the 
amount  of  $491,24  were  delivered  to  the  nephew,  upon  the  &ith 
of  that  guqiranty ;  for  whi6h  he  paid  the  plaintift  $400  in  De- 
cember, 1835,  and  August,  1836.  For  the  residue  of  those  goods 
the  defendant  is  litill  liable^  unless  the  pkdntifis  have  discharg- 
ed him  from  liability  by  the  extennon  of  credit  to  the  nephew, 
by  taking  his  notes  on  the  8tb  of  September,  1837,  which  notes 
included  such  residue  and  the  interest  thereon  after  six  months^ 

Under  the  letter  of  the  defendant  of  the  13th  of  July  1836, 
however,  I  do  not  think  the  defeindant  was  ever  legally 
liable  as  surety  for  the  nephew  for  the  goods  subsequently 
ddivered.  The  terms  of  that  letter  are  so  ambiguous  that  it  is 
somewhat  doubtful  whether  the  writer  intended  to  express/biii 
willingness- ta  guaranty  the  payment  for  the  new  stock  of  goods, 
to  the  amount  of  three  or  four  hundred  dollarsj  or  merely  to  con* 
tinue  to  be  his  surety  for  the  balance  of  the  previous  indebted- 
ness in  case  FellowSj  Cargill  &  Co.  should  consent  to  an  indefinite 
extension  of  payndent  upon  the  termfs  proposed;  I  am  iilh^Uned 
to  think,  however,  that  a  guaranty  for  the  further  sale,  as  well 
as  an  extension  of  the«  old  credit,  was  ii^ended. .  Bnt  it  is  per- 
fectly evident  that  the  defendant  did  not  intend  to  agree  to  be 
liable  to  the  plaintiff  for  any  fuiiire  sales  to  his  nephew,  unless 
they  should  upon  the  receipt  of  his  letter  answer  the  san^  and 
i^^ree  to  the  terms  therein  proposed.  An  affirmative  aaswet 
o^neing  to  those  terms,  thierefoj^  was  the  consideration!  mid  abMi 
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'the  condition,  ijipen  which  the  defendant  was  to  continue  to  be 
the  security  for  the  nephew.  Thia  letter  of  the  defendant  was 
mailed  at  Cooperstown,  the  day  after  its  date ;  and  there  is  no 
pretence  that  the  plaintifis  answered  it  until  a  fortnight  after- 
wards. And  there  was  no  legal  evidence  oflSered  to  show  that 
they  answered  it  at  all ;  except  what  might  be  inferred  from  the 
fact  that  a  month  after  the  time  indicated  in  the  defendant's  let- 
ter, the  nephew  went  to  New-York  and  paid  4^200  on  the  old 
debt,  and  made  a  new  purchase  of  goods  to  an  amount  consider- 
ably exceeding  the  largest  sum  mentioned  in  the  defendant's 
letter  of  the  13th  of  July.  The  claim  against  a  surety  is  «/rtc- 
tis9imi  juris  ;  and  to  render  the  guarantor  liable  it  is  incumbent 
on  those  who  claim  the  benefit  of  the  guaranty  to  show  that  its 
terms  have  been  strictly  complied  with.  {Campbell  v.  French, 
6  T  R.  200.) 

But  even  if  the  defendant  was  originally  liable  as  guarantor 
for  the  goods  sold  his  nephew  on  the  1st  of  September,  1836,  he 
was  discharged  from  his  liability  for  those  goods  as  well  as  for 
the  balance  due  upon  his  (Mriginal  purchase,  by  the  new  arrange- 
ment made  by  the  plaintiflfs  with  the  nephew  on  the  8th  of  Seip- 
tember,  1837,  after  the  year's  credit  on  the  last  purchase  had 
ex}>ired.  That  was  not  only  an  extension  of  credit  for  a  part  of 
the  demand  for  ninety-three  days,  for  anoth^  part  for  sixty-three 
days,  and  for  the  residue  for  four  doys,  including  the  days  of 
grace  upon  the  several  notes,  but  in  (act  constituted  a  new  con- 
tract. For  the  interest  on  the  account  up  to  that  date  was  com- 
puted and  included  in  the  new  notes,  so  as  to  entitle  the  payees 
of  the  notes  to  interestupon  the  interest  which  had  then  accrued. 
So  that  the  amount  recoverable  upon  the  notes  would  be  differ- 
ent from  that  which  the  plaintiffs  would  have  been  entitled  to 
recover  upon  the  original  contract.  And  as  the  written  receipt 
and  the  notes  showed  that  those  notes  were  received  in  payment 
of  the  original  account  and  interest  thereon  to  that  date,  the  cir- 
cuit judge  very  properly  refused  to  allow  evidence  to  contradict 
the  written  statement,  and  to  show  that  one  of  the  notes  was  a 
mere  memorandum  note  which  gave  no  extension  of  credit  It 
is  perfectly  clear  that  the  defendant's  nephew  could  not  have 
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been  sued  upon  the  original  indebtedness,  or  any  part  thereof 
between  tlie  8th  and  the  12th  of  September,  1837,  even  if  the 
plaintiff  could  have  sued  him  upon  the  account  for  the  goods 
and  interest,  after  those  notes  had  become  payable  by  the  terms 
thereof.  And  the  extension  of  the  credit  for  a  single  day  with- 
out  the  consent  of  the  surety  would  discharge  him  as  effectually 
as  a  novation  to  which  he  was  not  a  party.  It  is  a  general  rule 
that  the  giving  a  promissory  note  for  a  pre-existing  debt  is  only 
a  payment  siib  modoj  unless  there  is  an  express  agreement  that 
it  shall  be  received  in  payment.  And  the  plaintiff  at  the  trial 
may  recover  for  the  original  indebtedness,  upon  producing  and 
cancelling  the  note,  provided  he  was  the  owner  of  such  note  at 
the  time  of  the  commencement  of  the  suit.  But  if  the  creditor 
takes  the  bill  or  note  of  his  debtor,  payable  at  a  future  day,  it  is 
an  extension  of  credit ;  and  he  cannot  legally  commence  and 
sustain  a  suit  for  the  original  indebtedness  until  such  bill  or  note 
becomes  due  and  payable.  {Stedmanv,  Gooch^  1  Esp,  N.  P. 
Rep.  3 ;  Putnam  v.  Letois,  8  John,  Rep.  389.) 

The  nonsuit  was  therefore  properly  directed  in  this  case ;  and 
the  judgment  should  be  affirmed. 

Hand,  Senator.  The  decision  of  this  case  involves  the  follow- 
ing questions :  Was  the  defendant  by  his  letter  of  May  28th,  1835, 
a  continuing  guarantor?  Is  the  defendant  bound  by  his  letter 
of  July  13th,  1836?  If  otherwise  liable,  was  the  defendant  dis- 
charged by  the  transaction  between  the  plaintiffs  and  the  princi- 
pal debtor  on  the  8th  of  September,  1837? 

We  are  referred  by  counsel  to  the  cases  of  Mason  v.  Pritch- 
ard,  (12  East,  227,)  and  Merle  v.  Wells,  (2  Camp.  413,)  to 
show  that  this  was  a  continuing  guaranty.  The  guaranty  in 
Mason  v.  Pritchard  was  "for  any  goods  he  [the  plaintiff,]  hath 
or  may  supply  my  brother  W.  P.  with,  to  the  amount  of  £100." 
[n  that  case  the  two  first  purchases  exceeding  £100,  had  been 
paid  for,  and  the  action  was  brought  to  recover  for  a  third  sup- 
ply. The  king's  bench  held  it  a  guaranty  continuing  until  the 
credit  should  be  recalled.  The  case  in  Campbell  was  on  a 
guaranty  reciting  that  defendant's  brother  had  applied  to  him  to 
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be  bound  for  goods  "  necessary  in  his  business,"  and  then  bound 
the  guarantor  <'for  any  debt  he  may  contract  for  his  business  as 
jeweller,  not  exceeding  £100,  after  this  dale."  Lord  Ellen- 
borough  at  nisi  prius  held  it  a  continuing  guaranty.  I  see  no 
objection  to  the  rulings  in  these  two  cases.  I  take  it  the  rule  is 
this :  Where  by  the  terms  of  the  guaranty,  it  is  evident  the  ol>- 
ject  is  to  give  a  standing  credit  to  the  principal,  to  be  used  from 
time  to  time,  either  indefinitely  or  until  a  certain  period,  there 
the  liability  is  continuing;  but  where  no  time  is  fixed  and  nothing 
in  the  instrument  indicates  a  continuance  of  the  undertaking, 
the  presumption  is  in  favor  of  a  limited  liability  as  to  time, 
whether  the  amount  is  limited  or  not.  If  the  contract  is  silent 
and  free  from  all  motive  and  consideration  except  voluntary  as- 
sistance to  a  friend,  I  agree  with  Mr.  Justice  McLean  in  Mauran 
V.  Bulltis,  (16  Pet.  Rep,  537,)  that  "  generally,  all  instruments 
of  suretiship  are  construed  strictly,  as  mere  matters  of  legal 
right."  In  CremerY.  Higginsan,  (1  MasorCs  Rep.  323,)  Judge 
Story  says  "  The  language  of  a  letter  should  be  very  strong,  that 
would  justify  the  court  in  holding  a  guaranty  to  be  a  continuing 
guaranty." 

The  following  are  some  of  the  contracts  held  to  be  continuing 
guaranties.  "  I  guaranty  the  payment  of  bills  of  merchandise 
that  Mrs.  P.  has  purchased,  or  may  purchase  of  B.  &  Co. — Mrs. 
P.  having  90  days  credit  on  the  purchases,  the  amount  of  this 
guaranty  not  exceeding  $200,  and  to  expire  in  one  year  from 
date."  {Clark  v.  Burdett,  2  Hall,  197.)  "  I  will  guaranty  their 
engagements,  should  you  think  it  necessary,  for  any  transactions 
they  may  have  in  your  house."  {Grant  v.  Ridsdale,  2  Har. 
^  J.  186.)  "  I  hereby  undertake  and  engage  to  be  answerable 
to  the  extent  of  £300,  for  any  tallow  or  soap  supplied  by  Mr. 
Bastow,  to  Prance  &  Bennett."  {Bastow  v.  Bennett,  3  Camp. 
220.)  .  "Goods  delivered  in  umbrellas,"  <fcc.  to  A.  "according  to 
the  custom  of  his  trading  with  you  in  the  sum  of  £200."  {Har- 
greave  v.  Smee,  6  Bing.  244 ;  S.  C,  3  Moore  4*  Payne  573. 
See  also  Douglass  v.  Reynolds,  7  Pet.  Rep.  113;  and  Law* 
rence  v.  McCalmont,  2  Howard^s  U.  S.  Rep.  426.) 

On  the  other  hand,  the  following  have  been  held  not  to  be 
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coQtinuing  guarainties.  >^  If  D.  visits  to  take  goods  of  yw  4>ii 
credit,  we  are  willing  to  lead  oi;ir  names  as  security  for  any 
amount  he juay  wish.''  {Rogers  v.  Warner,8  Jiohi- 119.)  ** The 
object  of  the  present  letter  is  to  lequest  you,  if  couYeniefit,  to 
furni^  Messrs.  H.  with  any  sum  they  may  w^nt  as  far  as 
$50,000.  We  shall  hold  ourselves  Aoswerable  to  you  for  the 
amount.^  {Oremer  y.  Higginson,  i  Mason,  323.)  <' Should 
you  be  disposed  to  furnish  G.  with  such  goods  as  be  may  call 
for, from $300 to  $500  worth,!  will  hold  myself. accouutable  for 
Ae  payment,  d)ould  be  not  pay  as  you  and  be  shall  ogree.^ 
{Rapelf/e  v.  BaUey,  3  Conn.  438.) 

On  an  examination  of  the  above  and  many  other  cases  tliat 
might  be  cited,  I  think  il  clear  ihat  the  instrument  given  by 
the  defendant  in  this  case,  was  a  limited  and  not  a  continuing 
guaranty.  There  is  not  a  word  that  gives  authority  Co  the 
original  parties  to  carry  the  dealing  beyond  a  single  transaction. 

As  to  the  letter  of  July  13th,  1836, 1  have  no  difficulty.  If 
proof  of  assent  on  the  part  of  the  plainti&  bad  been  shown,  I 
do  not  see  in  the  case  any  evidence  of  compliance  on  their  part 
with  its  terms.  The  dealing  between  the  creditor  and  the  prin- 
cipal debtor  must  be  in  strict  conformity  to  the  letter  of  credit, 
and  must  be  shown  by  them  to  be  so.  As  Chancellor  Kent  says, 
^  The  claim  against  a  surety  is  striotissimijuris.^  (3  Com.  124. 
And  see  notes  to  same,  and  Stafford  v.  Low,  ( 16  Min.  67 ;  Adams 
v.  Jones,  (12  Pet.  Rep.  20r,  and  Combe  v.  Wodf,  8  Bing.  156.) 
But  there  is  no  evidence  that  an  answer  to  the  defendant's  pro- 
position was  ever  given ;  and  until  that  was  done  there  was  no 
contract.  The  minds  of  fihe  contracting  parties  must  me^. 
[Mactier  v.  Frith,  6  Wend.  103.) 

'  If  a  majority  of  this  court  should  concur  in  the  views  above 
expressed,  the  consideration  of  the  effect  of  the  subsequent  trans- 
actions between  tbe  plaintiffs  and  J.  H.  Prentiss  of  Herkimer, 
will  be  supererogatory.  But  should  they  think  otherwise,  still 
liie  settlement  between  the  creditor  and  the  principal  debtor  is 
&tal  to  this  action.  Taking  a  note  from  a  debtor  for  a  debt  doe 
on  a  simple  contract,  though  it  does  not  merge  the  contract,  and 
a  suit  may  generally  be  brought  upon  the  original  consideration 
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%y  pn)duciDg  and  ddiverinf  up  (he  note  at  the  irial^bas  alwayi 
been  considered  a  valid  i^reeineut  betwe^  the  parties,  and  a 
suspeosion  of  the  day  of  paytnesiT  until  tthe  uoto  becoines  dm- 
Another  principle  familiar  to  tbej|rof^.s5iod,and  which  I  talceit 
js  unquestioned  at  this  day,  is,  .that  any  deration,  of  the  con,tract 
betAveen  the  creditor  and  the  principal  debtor,,  without  the  coo- 
sent  of  the  surety,  discharges  t|ie  surety;  and  coMrts^j^Hl  not 
stop  to  inquire  whether  the  alteration  i$,  or  may  b^,  pr^udicial 
or  beneficial  to  the  surety.  He  is  sponsor  for  one  ^ouiract,  and 
DO  one  has  a  right  to  make  another  for  him.  (II  Tr^^^^.  312 ; 
I3£rf.376;  17tUl79;  15tU329;  5  fli/Z, 463;  1  Z)t«io,  116; 
1  Holi,  84;  1  Brock.  Rep.  224;  2  id.  252;  1  Tunu^*  Bu»g. 
Rep.  224;  Poth.  Ob.  427,  514,  620.)  So  careful  of  the  rights 
of  a  surety  are  the  courts,  that  if  the  benefit  of  his  r^ht  of  sub- 
rogation  has  been  impaired  by  the  creditor,  even  by  negligence, 
XLS  if  collateral  securities  are  given  up,  or  lost  by  neglect,  the 
surety  is  discharged,  at  least  pro  tanto.  Here  the  notes  of  the 
principal  debtor  on  time  were  taken,  which  suspended  the  right 
of  the  surety  to  pay  the  debt  and  seek  indemnity  from  his  prin* 
cipal ;  and  this,  if  only  for  a  day,  discharges  the  surety. 
The  judgment  should  be  affirmed. 

LoTT,  Senator.  The  nonsuit  was  properly  granted.  The 
iiCtter  of  the  defendant  under  date  of  July  13tfa,  1836,  was  not  a 
guaranty.  It  was  a  mere  letter  of  inquiry,  contemplating  in  its 
very  terms  an  answer.  He  expressly  declared  that  his  object  in 
writing  was  to  inquire  whether  the  jdaintiffs,  on  the  payment 
Co  them  of  $200  by  his  nephew,  would  be  willing  to  let  the  bal- 
ance of  the  old  account  be  for  future  payment,  as  his  means 
should  be  developed,  and  extend  his  credit  for  whatever  addi- 
tion to  his  sto(ik  he  might  deem  necessary.  It  is  true,  he  had 
previously  stated  that  he  was  willing  to  coniinue  surety,  but 
only  under  the  circumstances  specified.  Until  the  plaintiffs 
assented  to  the  terms,  the  letter  was  a  mere  proposition.  In 
Mclvcr  V.  Richardson^  (1  M.  ^  S.  557,)  the  defendant,  after  giv< 
ing  strong  assurance  of  the  probity  and  honor  of  the  persons 
recommended,  added,  '^  Indeed  I  have  no  objection  to  guaranty 
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you  against  any  loss  from  giving  them  this  credit  f  and  in  Stc^ 
'  fori  V.  ZrQti?^  (16  John.  67,)  the  letter  claimed  as  a  guaranty 
concluded  by  saying :  "If  m  addition  to  the  foregoing  explana- 
-  tiQn^  you  shall  require  any  individual  guarantee,  I  shall  have  no 
objection  to  give  ydii  that  pledge.'^  Both  were  helcl  to  be  merely 
propositions  leading  to  a  guaranty,  and  it  was  declared  that  they 
must  be  accepted  to  create  a  liability.  {See  also  Beekman  v. 
Halel  17  John.  134.)  This  case  is  riot  like  those  of  Whitney 
Y.Grooty  (24  Wend.  82,)  and  StnUk  \r.  Dtnh,{6  Hill,  643.) 
In  these  cases  the  defendant  asked  the  plaintiffs  to  sell  on  a 
promise  to  guaranty  the  payment.  They  assented  and  deliv- 
ered the  goods.  The  proposition  of  the  one  party  was  accepted 
by  the  act  of  the  other.  There  was  nothing  to  raise  the  pre- 
sumption  that  an  answer  was  contemplated. 

The  ))roof  to  show  an  acceptance  of  the  defendant's  proposi- 
tion was  clearly  insufficient.  The  mere  writing  of  a  letter  and 
laying  it  on  a  desk  from  whence  it  was  visually  taken  by  one 
of  the  younger  clerks  to  the  post  office,  certainly  does  not  prove 
that  it  was  taken.  It  would  have  been  more  satisfactory  to  have 
shown  its  deposit  in  the  office  by  the  clerk  making  it  It  was 
said,  however,  that  the  subsequent  sale  by  the  plaintiffs  to  young 
Prentiss  was  evidence  of  its  transmission,  and  receipt  by  the  de- 
fendant. That  position  assumes  that  credit  would  not  have 
been  given  except  on  the  faith  of  the  letter,  an  assumption  for 
which  there  is  not  the  slightest  foundation ;  on  the  contrary,  the 
fact  that  the  sale  was  to  an  amount  considerably  beyond  the  sum 
specified  in  the  letter  rebuts  the  position. 

It 'was  moreover  urged  that  if  the  letter  above  referred  to  did 
not  create  a  binding  obligation,  still  the  defendant  was  liable  under 
his  guaranty  contained  in  his  prior  letter  for  the  amount  of  the 
second  purchase  as  well  as  for  the  balance  due  on  the  first.  To 
maintain  this  proposition  it  is  insisted  that  it  is  a  continuing 
guaranty.  This  proposition  cannot  be  sustained.  The  guar- 
anty is  for  the  payment  of  such  an  amount  of  goods  at  a  credit 
of  one  year,  (interest  after  six  months,)  not  exceeding  $500,  as 
the  plaintiffs  might  credit  to  John  H.  Prentiss  of  Herkimer. 
The  amount  was  limited  to  a  certain  sum  and  at  a  specified  credit 
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and  clearly  contemplated  one  transaction  only.  Upon  general 
principles,  a  strict  interpretation  should  be  applied  in  fe  jror  of  a 
surety.  The  guaranties  in  Whitney  v.  Groot^  (24  Wend.  82,) 
and  in  Rogers  v.  Warner^  (8  John.  119,)  were  muc)}  more  gen- 
eral in  their  phraseology  than  this.  In  the  latter  case  the  words 
were,  "If  Elias  Warner  and  D.  W.  Bostwick,  oiir  sons,  wish  to 
take  goods  of  70U  on  credit,  we  are  willing  to  lend  our  names 
as  securtiy  for  any  amount  they  may  wish  f  yet  they  were  held 
to  contemplate  a  single  transaction.  But  if  it  tvere  otherwise, 
the  sales  made  in  September,  1836,  did  not  come  within  its 
terms. 

The  only  remaining  question  is,  whether  the  defendant  is  re- 
sponsible /or  the  balance  due  on'  the  original  guaranty.  It  is  a 
well  settled  rule,  that  any  extension  of  credit  to  the  principal 
discharges  the  ^rety.  Here,  Pr^tiss  of  Herkimer  and  the 
plaintiffs  came  together  and  made  a  settlement  of  the  balance 
due  on  the  first  as  well  as  the  second  purchase,  by  the  acceptance 
of  the  tioteqi^of  Prentiss  payable  at  a  future  day.  If  it  be  con- 
ceded that  the  original  indebtedness  was  not  discharged,  yet 
the  remedy  of  tl^e  plaintiffs  for  the  whole  debt  was  suspended. 
It  is  true,  it  does  not  appear  that  the  note  payable  one  day  from 
date  was  negotiable.  If  that  fact  were  material,  it  was  incum- 
bent on  the  plaintiffs  to  have  nroved  it.  The  decision  of  the 
circuit  judge  will  be  presumed  to  be  right,  unless  error  is  shown. 
It  was  clearly  inadmissible  to  show  by  parol  evidence,  that  the 
last  note  was  intended  as  a  memorandum  note  merely,  giving 
no  extension  of  credit,  and  intended  only  to  fix  the  balance  of 
the  account.  It  would  contradict  the  plain  and  obvious  mean- 
ing of  the  instrument.  At  the  time  this  settlement  was  made 
the  surety,  by  payment,  would  have  had  an  immediate  remedy 
over  against  the  principal ;  and  he  had  the  right  without  pay- 
ment to  insist  on  a  direct  and  immediate  suit  against  the  prin- 
cipal for  the  money.  These  remedies  were  both  suspended  by 
the  act  of  the  plaintiffs.  It  is  well  settled  that  such  an  exten- 
sion to  the  principal  for  a  precedent  debt  discharges  the  guaran- 
tor.   {Combe  v.  Woolf^  8  Bing.  166 ;  Hunt  v.  Smithy  sup.) 
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In  any  view  I  can  take  of  the  case,  the  judgment  below  should 
be  affirmed. 

Putnam,  Senator.  Upon  the  argument  of  this  cause,  my  first 
impression  favored  an  affirmance  of  the  judgment:  But  upon 
a  more  minute  examination  of  the  letter  of  July,  1836^  and  the 
other  evidence  offered  on  the  trial,  I  am  of  the  opinion  thai  the 
plaintiffs  were  improperly  nonsuited,  and  that  the  cause  should 
have  gone  to  the  jury.  If  the  import  and  object  of  the  letter 
was  an  inquiry  merely  as  to  what  the  plaintiffs  would  be  willing 
to  do  about  extending  the  old  account  and  giving  a  new  credit, 
in  order,  in  case  a  favorable  answer  should  be  received,  that  the 
defendant  might,  if  he  saw  fit,  become  surety,  it  is  certain  that 
the  letter  per  se  would  not  make  him  liable.  An  answer,  if 
nothing  more,  would  be  necessary.  Or,  if  the  letter  contains 
only  a  conditional  proposition,  it  could  be  made  absolute  or  obli- 
gatory only  by  an  answer  accepting  the  terms  proposed.  But  I 
do  not  consider  the  letter  of  doubtful  import.  By  it  the  defen- 
dant informs  the  plaintiffs  that  his  nephew  is  desirous  of  adding 
to  his  stock  from  $300  to  $400,  and,  after  stating  the  reasons  he 
bad  ibr  confiding  in  his  integrity  as  well  as  capacity  as  a  busi* 
ness  man,  he  says,  that  under  such  circumstances,  he  is  willing 
to  continue  to  be  his  surety.  This  must  of  course  have  respect 
to  the  desire  of  his  nephew  of  adding  to  bis  stock  of  goods. 
The  defendant  after  all  makes  his  liability  rest  upon  a  condition 
to  be  complied  with  by  the  plaintiffs,  viz.  that,  after  the  payment 
of  $200  on  the  old  account,  the  balance  should  be  extended 
for  future  payment  as  his  nephew's  means  should  be  developed. 
The  letter  goes  on  and  inquires  whether  the  plaintiffs  will  ex- 
tend a  credit  for  additional  stock.  Taken  in  connection  with 
what  precedes  this  part  of  the  letter,  it  is  saying  in  substance,  "I 
will  be  surety  for  my  nephew,  if  you  will  give  him  credit  for 
additional  stock ;"  which  is  a  sufficient  promise  in  writing,  if  a 
credit  should  be  given  upon  it.  As  to  the  condition  above  re&r- 
?ed-ta,  extending  payment  on  the  balance  of  the  old  account,  I 
can  see  no  necessity  of  a  notice.  It  was  only  necessary,  if  at  all, 
by  way  of  apprising  the  nephew  that  he  could  or  could  not  have 
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additional  goods  according  to  the  proposition.  Now  such  notice 
was  given  by  some  means  or  other,  for  he  afterwards  had  more 
goods  according  to  the  proposition  in  the  letter.  In  one  sense,, 
notice  was  necessary,  that  is?,  to  give  information  that  gopds 
could  be  had,  but  not  necessary  as  adding  in  any  respect  to  the 
safety  of  the  defendant ;  nor  does  the  letter,  or  any  part  of  its 
language,  contemplate  a  notice  for  such  purpose.  Inasmuch, 
therefore,  as  the  letter  contains  an  agreement  to  become  surety 
on  conditions  which  were  complied  with,  as  fully  appears  by  the 
subsequent  payment  of  $200  and  the  further  sale  of  goods,  I  am 
of  opinion  that  the  defendant's  liability  became  fixed  on  the  sale 
of  the  goods*  If  a  reply  or  notice  was  at  all  necessary,  the 
giving  of  it  may  be  inferred  from  the  subsequent  proceedings, 
viz.  the  payment  of  the  $200,  and  the  giving  of  further  credit. 
It  was,  at  all  events,  proper  for  the  consideration  of  the  jury. 

And  again,  strong  presumptive  evidence  was  offered  going  to 
prove  that  an  answer  was  given,  pr  that  it  was  waived.  I  refer 
to  the  correspondence  subsequent  to  the  de&th  of  Mr.  Prentiss  of 
Herkimer.  The  defendant's  liability  was  fully  charged  by  the 
plaintiffs  in  their  letter.  In  the  defendant's  answer,  written  after 
he  had  taken  counsel,  instead  of  denying  his  liability,  he  direct- 
ly assented  to  it  by  speaking  of  the  mode  of  proceeding  in  the 
settlement  of  his  nephew's  estate.  And,  if  there  was  no  other 
legal  objection  against  the  plaintiff^s  recovery  they  were  entitled 
to  this  evidence,  that  the  jury  might  draw  such  conclusions  from 
it,  as  to  notice  or  waiver,  as  they  should  consider  it  entitled  to. 

But  it  is  claimed  on  the  part  of  the  defendant  that  the  plain- 
tiffs changed  the  contract  by  extending  the  time  of  payment  to 
the  principal,  and  thereby  discharged  the  surety.  This  objec- 
tion is  not,  in  my  opinion,  sustained  by  the  evidence.  The 
judgment  of  the  supreme  court  should  be  reversed,  and  a  new 
trial  ordered. 

On  the  question  being  put,  "Shall  this  judgment  be  reversec  V 
The  members  of  the  court  voted  as  follbws : 


For  reversal :  Senator  Putnam. 
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For  affirmance :  The  President,  The  Chancellor,  and 
/S^eno/or^  Barlow,  Beers,  Denniston,  Deto,  Emmons,  Hand, 
Hard,  Lester,  Lott,  Mitchell,  Porter,  Sanford,  J.  B. 
Smith,  S.  Smith  and  Talcott — 17. 

Judgment  affirmed. 


Marchant  vs.  Langwortht  and  others. 

The  provision  in  1  R,  S,  480,  ^  74,  sub.  4,  requiring  the  district  clerk  to  affix  a  no- 
tice of  each  annual  district  school  meeting  is  directory  merely,  and  the  omission 
to  affix  sach  notice  does  not  render  the  meeting  illegal. 

An  annual  district  meeting  must  be  held  at  the  time  and  place  fixed  by  the  annual 
meeting  of  the  next  antecedent  year. 

The  want  of  notice  of  any  school  meeting,  annual  or  special,  will  not  render  the 
meeting  invalid,  unless  the  omission  was  wilful  and  fraudulent 

On  error  from  the  supreme  court,  to  review  a  judgment  of 
that  court  affirming  a  judgment  of  the  common  pleas  of  Monroe 
county.  The  facts  in  the  case  and  the  opinion  of  the  court  be- 
low may  be  seen  in  the  report  in  6  Hill,  646.  The  action  was 
trover,  and  the  defendants  justified  as  school  district  officers  un- 
der a  warrant  for  the  collection  of  a  school  tax.  The  defendants 
were  chosen  at  an  annual  district  meeting,  held  on  the  first 
Monday  of  October,  1842.  That  meeting  was  held  pursuant  to 
an  adjournment  voted  at  the  annual  district  meeting  held  the 
preceding  year,  but  no  notice  was  given  of  the  meeting  by  the 
district  clerk  as  required  by  the  statute.  (1  R.  S.  480,  §  74,  sub, 
4.)  The  question  was  whether  the  meeting  was  a  legal  one. 
The  supreme  court  held  that  it  was,  and  this  writ  of  error  was 
brought  to  reverse  that  determination.  The  cause  v  ns  submit- 
ted on  written  arguments,  by 

John  Jay,  for  the  plaintiff  in  error,  and 

&  Boughton,  for  the  defendants  in  error. 
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No  written  opinions  were  given,  bnt  upon  the  question  being 
put,  eighteen  members  of  the  court  voted  in  iayor  of  affirmance, 
and  two  for  reversal ;  whereupon  the  judgment  of  the  supreiiie 
court  was  affirmed. 

Judgment  affirmed. 


Hodge  vs.  Gallup. 


«H 


To  entitle  the  holder  of  a  mortgage  to  acquire  the  right  of  a  purchaser  of  land  sold 
on  execution,  pursuant  to  the  act  of  1836,  (p.  793,  §  1,)  the  mortgage  must  be 
one  executed  by  the  defendant  in  the  execution.(a) 

Where  a  defendant,  aflcr  the  docketing  of  a  judgment,  sold  land  to  another,  who 
executed  a  mortgage  for  the  purchase  money,  and  the  land  was  afberv^ards  sold 
under  a  ji/a.  on  that  judgment,  and  an  assignee  of  the  mortgage,  after  a  yea« 
anfl  within  fifteen  months  from  the  sale,  attempted  to  acquire  the  right  of  the  put 
chaser  on  that  sale ;  held  that  he  was  not  entitled  to  do  so,  and  that  the  redemp 
tion  was  Toid. 

On  erroi-  from  the  supreme  court.  Gallup  brought  ejectmen 
m  the  court  below,  for  a  lot  of  land  in  the  county  of  Erie,  and 
the  cause  was  tried  at  the  circuit  court  held  for  that  county  in 
November,  1844.  The  plaintiff  gave  in  evidence  the  record 
of  a  judgment  in  the  supreme  court,  in  favor  of  the  Bank  of  Ge- 
neva against  the  defendant  William  Hodge,  and  one  Philander 
Hodge,  for  ,^2099,74,  docketed  in  the  clerk's  office  of  the  county 
of  Erie  on  the  29th  of  July,  1841,  and  a.Ji,fa.  issued  thereon  on 
the  27th  day  of  August  followinsf,  and  proved  a  rci^ular  sale  of 
the  premises  in  question  by  the  sheriff  of  that  county  on  the  1st 
day  of  September,  1842,  the  plaintiff  being  the  purchaser  for  the 
sum  of  $2255,86.  A  certificate  of  sale  was  given,  and  on  the 
16th  day  of  March,  1844,  the  sheriff  conveyed  the  premises  to 


(a)  In  consequence  of  this  decision,  an  net  was  passed  alkwing  redemptions 
within  fifteen  months  from  thn  sale  by  virtue  of  judgments,  decrees  and  mortgages 
which  are  liensj  withoat  renMiring-  them  to  be  atrninst  the  defendant  in  the  executioD 
on  which  the  land  was  soLl      (Sfai.  1847,  p,  508,  §§  1,  20 
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the  plaintiff.  The  plaintiff  then  proved  the  defendant  in  posses- 
sion) and  that  he  had  refused  to  yield  up  the  possession  to  the 
plaintiff  upon  a  demand  made  before  the  suit  was  commenced. 

The  defendant  offered  to  prove  that  on  the  8(h  dtty  of  Janua* 
ry.  1842,  he  sold  and  conveyed  the  premises  to  W.  F.  Miller  for 
$12,400 — payable  in  two  annual  instalments,  with  annual  in- 
terest ;  to  secure  the  payment  of  which,  Miller  at  the  same  time 
executed  to  him  a  mortgage  upon  the  premises,  unaccompanied 
with  any  bond  or  personal  obligation ;  and  that  on  the  10th  day 
of  September  thereafter,  the  defendant  assigned  the  mortgage  to 
William  Hodge,  junior ;  and  also,  that  on  the  30th  day  of  No- 
vember in  the  same  year,  W.  Hodge,  junior,  for  the  purpose  of 
redeeming  the  premises,  delivered  to  the  officer  who  made  the 
sale,  the  papers  required  by  the  statute  to  be  presented  and  de- 
livered upon  a  redemption  by  virtue  of  a  mortgage,  and  paid 
him  the  amount  bid  by  the  purchaser  at  the  sheriff's  sale^  with 
interest  thereon,  at  the  rate  of  seven  per  cent,  from  the  time  of 
the  sale.  The  plaintiff  objected  to  this  evidence  on  the  grounds 
that  a  redemption  by  the  holder  of  a  mortgage  could  only  be 
made  where  the  mortgage  was  given  by  the  defendant  in  the 
execution  upon  which  the  land  was  sold ;  and  that,  if  the  holder 
of  this  mortgage  could  redeem,  such  redemption  should  have 
been  made  within  one  year  from  the  time  of  the  sale;  and  that 
interest  at  ten  per  cent  instead  of  seven  should  have  been  paid ; 
and  also  that  if  a  legal  redemption  had  been  made,  the  defendant 
could  not  avail  himself  of  it,  because  it  had  not  been  consum- 
mated by  the  execution  of  a  deed  by  the  sheriff.  The  judge 
sustained  the  objections  and  excluded  the  evidence,  to  which  the 
defendant's  counsel  excepted.  A  verdict  was  given  for  the 
plaintiff,  upon  which  judgment  was  rendered. 

No  written  opinion  appeared  to  have  been  given  upon  the 
motion  in  the  supreme  court  for  a  new  trial,  but  there  was  at* 
tached  to,  the  case  an  opinion,  delivered  in  that  court  upon  a 
motion  made  on  behalf  of  the  plaintiff,  to  compel,  the  sheriff  of 
Erie  county  to  execute  a  conveyance  to  him,  to  the  folic  wing 
effect: 
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Nemon,  C.  J.  By  the  act  of  1836,  {p.  793,  §  1,)  «  A  creditor 
by  mortgage  on  real  estate,  his  assignee  or  representative,  where 
the  mortgage  premises  or  any  part  thereof  have  been  sold  on 
execution,  shall  have  the  same  right  to  acquire  the  interest  of 
the  purchaser  of  such  real  estate  so  mortgaged  and  sold  as  is  given 
to  a  judgment  creditor  by"  2  R.  S.  371,  §  51.  The  section  referred 
to  provides  that  any  creditor  of  the  person  against  whom  such 
execution  issued^  having  in  his  own  name,  or  as  assignee,  &c.  a 
judgment  rendered  at  any  time  before  the  expiration  of  the  fifteen 
months,  and  which  is  a  lien  on  the  premises  sold,  may  acquire 
ilie  title  of  the  purchaser  under  such  execution  in  the  manner 
thereinafter  described.  In  Ez parte  Wood,  (4  Hill,  542,)  we  held 
that  a  redemption  could  not  be  made  under  this  provision  unless 
the  judgment  of  the  party  seeking  to  redeem,  was  against  the 
defendant  in  the  execution  undefr  which  the  sale  had  taken  place, 
as  well  as  a  lien  upon  the  premises  sold,  and  such  we  suppose  to 
be  the  obvious  construction  of  the  section.  The  act  of  1836 
was  intended  to  place  creditors  by  mortgage  on  the  same  footing 
in  respect  to  redemptions  as  judgment  creditors.  This  is  the 
true  construction  of  the  language  used,  and  such  was  manifestly 
the  understanding  of  the  legislature.  A  judgment  creditor  of 
Miller  could  not  acquire  the  title  of  the  purchaser  under  the  pro- 
vision of  the  revised  statutes ;  and,  unless  we  hold  that  mort- 
gage creditors  are  in  a  more  favorable  situation  than  those  by 
judgment,  Hodge  was  not  entitled  to  acquire  it.  Gallup  is 
therefore  entitled  to  a  conveyance. 

M,  Fillmore,  for  the  plaintiff  in  error.  The  object  of  the 
statutes  respecting  redemptions  of  real  estate  sold  on  execution 
is  highly  remedial,  and  their  operation  is  most  beneficial  both  to 
debtor  and  creditor.  They  should,  therefore,  receive  a  liberal 
construction.  The  courts  have  always  taken  this  view  of  them. 
(Van  Rensselaer  v.  The  Sheriff  of  Albany,  1  Cowen,  501, 510.) 
•rhe  language  of  the  statutes  providing  for  redemptions  by  a 
judgment  creditor  and  by  one  holding  a  mortgage,  is  very  difier- 
ent;  for  while  by  the  former  the  right  is  limited  to  a  creditor  of 
the  defendant  in  the  execution  on  which  the  sale  took  place,  no 

YoL.  DL*  67 


530  CASES  IN  THE  CdtJRT  OF  ERRORS. 

Hodge  o.  Gkdlap. 

such  restriction  is  found  in  the  latter,  but  the  language  in  that 
provision  is  perfectly  satisfied  if  the  redeeming  party  is  a  cred- 
itor of  the  land.  In  the  provision  for  redemption  by  judg- 
ment creditors,  the  language  is,  "Any  creditor  of  the  person 
ao:ainst  whom  such  execution  issued" — but  in  the  statute  under 
consideration,  it  is,  "A  creditor  by  mortgage  on  real  estate.^ 
It  is  not  declared  that  he  must  be  a  creditor  of  any  person.  He 
must  be  a  creditor  (i.  e.  a  party  to  whom  money  is  due,)  and  he 
must  have  a  mortgage  which  is  a  lien  upon  the  real  estate. 
When  he  has  these  qualities  he  is  entitled  to  acquire  the  pur- 
chaser's interest.  If  he  must  be  a  creditor  of  the  person  of  the 
original  judgment  debtor,  no  redemption  could  have  been  made 
by  virtue  of  this  mortgage  even  if  it  had  been  given  by  Hodge, 
the  defendant  in  the  execution ;  for  it  was  not  accompanied  by 
any  personal  liability. 

If  W.  Hodge,  jun.  was  entitled  to  redeem  as  assignee  of  the 
mortgage,  a  perfect  redemption  has  been  made.  This  deprived 
the  sheriff  of  all  authority  to  convey  the  premises  to  the  plaintiff, 
and  the  deed  which  he  gave  is  void.  {Dickenson  v.  GiUelandy 
]  Cow€?i,  481,  498 ;  Jackson  v.  Morse,  18  John,  441 ;  Swanv, 
Saddlemire,  8  Werid.  676,  681.) 

A.  Mann  ^  N.  Hill,  Jr,,  for  the  defendant  in  error. 

1.  If  any  redemption  could  be  made  by  W.  Hodge,  jun.  as  the 
assignee  of  this  mortgage,  it  could  only  be  done  within  a  year 
ftom  the  time  of  the  sale.  The  assignee  took  only  the  rights  of 
his  assignor,  who  was  the  defendant  in  the  execution,  and  whose 
right  to  redeem  is  expressly  limited  to  one  year.  (2  JR.  iK  370, 
§  45.)  2.  Miller  was  the  grantee  of  the  defendant  in  the  execu- 
tion, and  a  grantee  must  also  redeem  within  a  year.  {Id.  h  46, 
suh.  1,  3.)  The  party  attempting  to  redeem,  in  this  case,  had 
only  a  derivative  title  under  Miller,  and  could  not  have  any 
other  right  to  redeem  than  Miller  would  have  had  if  he  had  not 
given  the  mortgage.  3.  W.  Hodge,  jun.  was  not  "  a  creditor  by 
*aortgage,"  within  the  meaning  of  those  terms  in  the  act  of  1836. 
By  the  obvious  construction  of  the  act,  the  creditor  by  mort- 
gage, in  order  to  redeem,  must  be  the  creditor  of  the  original 
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jodlginent  debtor.  It  was  intend^  to  confer  on  the. holders  of 
mortgages  the  same  faculty  of  redeeming  which  the, holders  of 
judgments  had — to  put  mortgages  and  judgments  on  precisely 
the  same  footing  |n  this  respect.  JMow  if  it  is  held  that  W. 
Hodge,  jun.  could  redeem,  a  mortgage  is  a  much  more  advan- 
tageoius  s^urity  with  which  to  effect  redemptions  than  a  judg- 
ment ever  was.  This  was  npt  intended.  It  is  preposteroiis  to 
say  that  W.  Hodge,  jun.  was  a  creditor  of  his  assignor — ^because, 
if  so,,W.  Hodge  the  elder  must  have  been,  before  the  assignment 
both  debtor  and  creditor.    This  he  could  not  be. 

The  Chancelloji.  The  question  for  consideration  in  this 
case  is,  whether  W.  Hodge  the  younger,  who  took  an  assign- 
ment of  the  mortgage  from  one  of  the  defendants  in  the  execu- 
tion after  the  twelve  months  allowed  to  such  defendant  to  redeem 

*  *  •  .lit' 

the  premises,  upon  paying  the  amount  of  the  bid  and  ten  per 
cent  interest  thereon,  could  himself  redeem  as  such  assignee 
within  fifteen  months,  upon  the  payment  of  such  bi4  and  seven 
per  cent  interest  thereon  only. 

By  the  bill  of  exceptions,  it  will  be  seen  that  the  judgment 
upon  which  the  premises  were  sold,  was  against  W.  Hodge  and 
P.  Hodge,  and  was  duly  docketed  previous  to  the  30th  of  Au- 
gust, 1841 ;  at  whi^h  tinie  the  execution  was  issued  and  deliv- 
ered to  the  sheriff  to  be  executed.    Whether  W.  Hodge  was 
th^n  Xhe  sole  owner  of  the  premises,  or  whether  he  and  the 
other  defendant  in  the  execution  owned  them  together  as  ten- 
ants in  common,  does  not  appear,  except  by  inference.    But  as 
W.  Hodge  was  then  in  possession,  and  offered  to  show  that  he 
afterwards  conveyed  the  premises  to  Miller  and  took  back  the 
mortgage  thereon  for  the  whole  purchase  money,  previous  to  the 
sale,  I  presume  he  was  the  sole  owner  of  that  portion  of  the 
premises  which  Gallup  recovered  in  this  suit,  at  the  time  the 
execution  was  delivered  to  the  sheriff  to  be  executed.    The 
premises  were  sold  upon  the  execution  on  the  first  of  September, 
1842 ;  at  which  time  W.  Hodge,,  one  of  the  defendants  in  such 
.execution,  was  the  holder  and  ow;ner  of  thjs  bond  and  mort- 
gage,, w^ich  he  hi^d  shortly  beOdre  taken  frqmJIAiller.    And  that 
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mortgage  was  not  assigned  by  him  until  4he  8th  of  September 
in  the  next  year.  The  question  then  arises,  whether  W.  Hodge, 
the  judgment  debtor,  could  have  redeemed  the  premises  by  vir* 
tue  of  that  mortgage  after  the  expiration  of  the  twelve  months, 
upon  paying  the  amount  of  Gallup's  bid  and  interest  thereon  at 
the  rate  of  seven  per  cent  only.  For  if  W.  Hodge,  the  defen- 
dant against  whom  the  execution  W2is  issued,  and  whose  right 
and  title  to  the  premises  were  sold  in  pursuance  thereof,  could 
not  have  redeemed  by  virtue  of  this  mortgage  at  the  time  of  the 
assignment  thereof  to  his  son,  it  is  evident  the  latter  had  no 
right  to  redeem  by  virtue  of  such  assignment.  The  question 
whether  the  sale  to  Miller,  long  after  the  execution  was  in  the 
sheriff's  hands,  and  the  taking  back  to  the  judgment  debtor  a 
mortgage  for  a  very  large  amount  upon  the  security  of  the  land 
only,  and  which  mortgage  was  not  recorded  until  long  after  the 
time  allowed  to  the  defendant  in  the  exeoution  to  redeem  had 
expired,  was  not  a  mere  fraudulent  device  to  prevent  other  cred- 
itors who  might  obtain  judgments  against  him  within  the  fif- 
teen months,  from  redeeming,  and  to  enable  him  or  his  assignee 
to  redeem  upon  more  favorable  terms  than  the  law  would  other- 
wise have  allowed,  is  a  question  which  is  not  presented  by  this 
record.  For,  as  the  testimony  offered  by  the  judgment  debtor 
to  protect  his  possession  by  showing  that  the  assignee  of  the 
mortgage  had  redeemed  within  the  fifteen  months,  was  rejected 
by  the  circuit  judg^he  ilefendant  had  no  opportunity  to  show 
that  the  sale  to  Miller  was  bona  fde^  and  to  rebut  the  strong 
circumstances  of  suspicion  arising  from  the  nature  of  the  trans- 
action. Those  circumstances,  therefore,  can  only  be  referred  to 
by  the  court  in  the  construction  of  the  statutes  relative  to  the 
redemption  of  premises  sold  under  execution.  And  if  possiUe 
we  should  reject  a  construction  which  might  enable  the  defen- 
dant in  the  execution  to  defeat  the  obvious  intention  of  the  leg- 
islature that  he  should  pay  ten  per  cent  upon  the  amount  of  the 
bid,  and  should  exercise  his  right  within  twelve  months,  where 
he  wished  to  redeem. 

The  provisions  of  the  act  of  1836,  allowing  creditors  by  mort- 
gage to  redeem  in  certain  cases,  are  rather  obscure;  but  were 
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evidently  intended  to  give  a  mortgage  creditor  the  same  right  to 
redeem  from  a  sheriff's  sale  that  a  judgment  creditor  had,  by 
the  provisions  of  tlie  revised  statutes,  and  no  other :  In  other 
words,  that  a  creditor  who  had  a  lien  on  the  premises  by  virtue 
of  a  mortgage,  should  have  the  same  right  to  redeem  that  he 
would  have  had  under  the  same  circumstances,  if  his  lien  had 
been  by  virtue  of  a  judgment.  {See  2  R,  S.  374,  §  74,  3d 
ed.)  The  question  is  then  presented  in  this  form.  If  this 
judgment  debtor,  after  the  exteution  against  him  had  been  de- 
livered to  the  sheriff  to  be  executed,  had  conveyed  all  his  inter- 
est in  the  premises  to  Miller,  and  taken  from  him  a  judgment 
for  the  amount  of  the  purchase  money,  and  docketed  it  in  the 
county  where  the  premises  were  situated,  would  he,  after  the 
expiration  of  the  twelve  months  allowed  to  him  as  the  defen- 
dant in  the  execution  to  redeem,  have  been  entitled  to  redeem 
as  a  judgment  creditor  under  the  provisions  of  the  revised  stat- 
utes? To  entitle  a  creditor  by  judgment  or  decree  to  redeem, 
he  must  be  a  creditor  of  the  person  against  whom  the  execution 
issued;  and  his  judgment  or  decree  must  be  one  which  is  a 
lien  upon  the  premises  sold  at  the  time  he  exercises  his  right  to 
redeem.  But  upon  a  liberal  construction  of  the  statute,  I  am 
inclined  to  think  that  where  the  judgment  on  which  an  execu- 
tion against  real  estate  issues,  has  been  docketed  so  as  to  over- 
teach  the  title  acquired  by  a  purchaser  from  the  judgment  debtor 
subsequent  to  such  docketing,  the  person  who  at  the  time  of 
issuing  such  execution  is  the  owner  of  the  real  estate  subse- 
quently sold  thereon,  as  well  as  the  defendant  in  the  execution, 
may  properly  be  considered  as  a  person  against  whom  such  ex- 
ecution issues  so  far  as  respects  this  right  of  redemption.  And 
the  judgment  creditor  of  such  an  owner  of  the  premises  will 
have  the  right  to  redeem  his  interest  in  the  same  which  has 
been  sold  on  the  execution,  after  the  expiration  of  the  year,  if 
such  owner  or  his  representative  or  grantee  does  not  redeem  the 
flame  within  that  time.  Upon  the  most  liberal  construction  of 
the  statute,  however,  the  execution  cannot,  with  any  propriety, 
be  said  to  issue  against  a  person  who  was  not  a  party  to  the 
judgment  or  decree,  and  who  had  no  interest  whatever  in  the 
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real  estate  boiind  by  the  lien  thlsieof  t^t  the  time  such  exedntkni 
was  delivered  to  the  sheriisr  to  be  executed^  A  judgment  ctiidi- 
tor  of  a  person  who  has  purchased  from' the  debtor  in  the  for* 
mer  judgment  subsequent  to  the  issuing  of  the  execution,  is  not 
such  a  judgment  creditor  as  is  described  in  the  fifty-first  section 
of  the  article  of  the  revised  statutes  relative  to  executions  against 
property,  (2  R.  S.  371,)  and  is  not  therefone  entitled  to  redeem 
as  such.  And  foi^  the  same  reason  the  creditor  of  such  a  per- 
son,  by  the  mbrtgage  of  the  interest  which  he  had  acquired  in 
the  land' subsequent  to  the  issuing  of  the  execution  upoii  a  judg- 
ment to  which  hd  was  neilhei'  a  paYty  nor  privy,  is  not  entitled 
to  redeem  fVom  the  sheriff's  sale  upon  such  execution. 

For  these  reasons,  although  I  do  not  fully  concur  in  Ae 
opinion  of  the  late  chief  justice  upon  the  construction  of  the 
statute,  T  t'hink  the  purchaiser  at  this  sheriff's  sale  acquired  a 
good  title  to  the  premises  by  the  deed  from  the  sheriff;  and  that 
the  facts  offered'  ih  evidence  by  the  defendant,  in  the  coiirt  be- 
low, did  not  tiuth'orize  him,  or  the  assignee  of  his  mortgage,  to 
redeem  aftdr  the  expirAti6n  of  t\^elve  months  from  the  time  of 
the  sale.  That  evidence  was  ftiercfore  properly  rejected,  as 
forming  no  defence  to  the  suit ;  and  the  judgment  of  the  court 
below  should  be  affirmed. 

Barlow,  Senator.  Under  the  revised  statutes  the  defendant 
in  an  execution  whosd  land  has  been  sold,  or  his  heirs,  devi- 
sees or  grantees,  may  redeem  within  one  year  from  flie  fimc 
of  the  sale.    (2  S.  S.  370,  §§  45,  46.) 

By  the  act  of  1836,  mortgage  creditors  Were  placed  on  the 
same  grounds  with  judgment  creditors;  and  jndgment  dreditors 
might  have  redeemed  at  any  time  within  three  months  after  (he 
eipiratioh  of  the  year.    {Id.  371,  §J  50,  51.) 

It  is  said  that  this  ^ct  places  the  mortgage  debtor  upon  broad- 
er or  different  ground  from  the  judgment  debtor,  and  tfiis  be- 
cause the  judgment  debtor  is  personally  liable  for  the  debt 
But  I  can  dee  no  force  in  this  position,  and  for  the  simple  fea* 
son,  that  (he  fight  of  redemption  is  not  based  upon  the  personal 
Habllity  of  th6  debtor,  but  upon  the  lien  that  attaches  to  fha 
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land.  The  creditor  may  agree  not  to  resort  to,  but  majr  release 
the  personal  liability  of  his  judgment  debtor,  and  not  affect  his 
right  to  redeem.*  Hence  a  distinction  between  the  judgment 
creditor  and  mortgagee  does  not  exist  so  far  as  concerns  the  right 
of  redemption. 

To  entitle  Hodge,  jun.,  to  the  right  to  redeem  after  the  year, 
he  must  be  a  creditor  by  judgment,  decree  or  mortgage,  or  by 
assignment  of  a  judgment,  decree  or  mortgage  of  the  defendant 
whose  rights  were  sold.  The  mortgagor  Miller  was  the  gran- 
tee of  the  defendant,  and  in  no  sense  liis  creditor^  but  was  his 
debtor;  and  he.  Miller,  had  a  right  to  redeem. within  the  year. 
The  defendant  Hodge  could  not  redeem  as  creditor  to  himself ^ 
for  such  a  relation  could  not  exist:  moreover,,  the  statute  gives 
him  but  one  year  in  which  to  redeeoL  He  could  not  make  the 
proof  of  the  amount  due  to  himself  from  himself  so  as  to  pre- 
sent the  necessary  papers  to  the  proper  persons  to  redeem. 

He,  then,  as  mortgagee  of  Miller,  had  no  right  to  redeem  as 
creditor  of  himself,  and  his  asagnee  could  take  no  more  rights 
than  he  himself  as  assignor  held. 

I  think  Hodge,  jun.  would  have  bad  an  equitable  right  of  re- 
demption, if  not  a  legal  one,  within  the  year ;  not  as  creditor  by 
assignment  from  the  defendant,  but  by  grant  of  an  equity  car- 
ried by  the  naoj^giage  executed  by  the  defendant's  grantee.  But 
it  is  unnecessary  to  examine  this  question;  for  if  the  right  ex- 
isted,, equitably  or  legally,  it  must  have  been  resorted  to  within 
the  year. 

I  am  of  the  opinion  there  was  no  existing  right  of  redemption 
in  Hodge,  jun.  after  the  expiration  of  the  year,  when  the  offer  to 

redeem  was  made,  and  that  the  judgxnent  should  be  affirmed. 

> 

Hard,  Senator.  It  does  not  appear,,  by  the  bill  of  excep- 
tions, how  the  plaintiff  came  into  possession  of  the  premises. 
We  must  assume,  therefore,  that  he  is  ia  as  lessee  under  Wil- 
liam Hodge,  ykn.  Nor  is  it  material,  the  controversy  being  re-> 
ally  betweea  William  Hodge,  >un.  and  the  plaintifil  The 
main  question  presented  is,  whethei  William  Hodge,  jun.  was  a 
mortgage  creditor  within  the  meaning  of  the  law  of  1836,  ( p.  793) 
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{  1 )  SO  as  to  entitle  him  to  redeem  the  premises  after  twelve^ 
and  within  the  fifteen  months. 

The  supreme  court  appears  to  have  overlooked  the  difference 
between  the  language  of  the  revised  statutes  and  of  this  act. 
The  latter  act  does  not  require  that  the  redeeming  creditor  should 
Dear  the  same  relation  to  the  original  judgment  debtor  which  is 
made  a  condition  to  the  right  to  redeem  by  the  revised  statutes. 
The  fifty-first  section,  to  which  the  law  of  1836  is  confessedly 
an  amendment,  makes  it  necessary  that  the  judgment  of  the  re- 
deeming creditor  should  be  against  the  person  of  the  judgment 
debtor  whose  premises  had  been  sold.  (2  R.  S.  371,  §  61.) 
That  section  provides  that  "  any  creditor  of  the  person  against 
whom  such  execution  issued,"  6cc.  may  redeem  within  the  fif- 
teen months.  The  language  in  the  other  statute  is,  "  a  creditor 
by  mortgage  on  real  estate,  his  assignee,"  &c.  It  is  true,  both 
statutes  look  toward  the  realty  of  the  debtor,  and  both  were 
enacted  for  the  benefit  of  the  debtor  and  junior  incumbrancers; 
and  not  being  in  derogation  of  the  common  law  should  be  con- 
strued most  beneficially  to  their  interests.  {The  People  v. 
Ransom^  2  Hill,  51 ;  Van  Rensselaer  v.  TTie  Sheriff  of  Albany, 
1  Coweti,  501,  510.)  At  common  law,  judgments  were  not 
Hens  upon  the  real  estate  of  the  debtor,  but  they  are  made  so  by 
statute.  Mortgages  were  always  liens:  they  are  conditional 
conveyances  of  the  realty.  Technically,  a  mortgagee  as  such 
cannot  be  said  to  be  a  creditor  of  the  mortgagor,  he  not  necessa- 
rily having  any  claim  against  him  or  his  personal  estate,  while 
a  judgment  is  a  claim  both  against  the  person  and  personal 
property  of  the  debtor.  But  the  law  never  deisominates  the 
holder  of  a  judgment  a  creditor  of  the  land  of  tho  debtor,  but  a 
creditor  of  the  person.  The  substantially  dififerent  relations 
occupied  by  the  judgment  creditor  under  the  revised  statutes, 
and  the  mortgage  creditor  under  the  law  of  1836,  precludes  the 
inference  which  the  supreme  court  draws,  that  the  statute  in- 
tended to  place  both  on  the  same  footing  in  every  respect.  In 
some  respects  it  does.  Both  must  take  the  same  steps  to  entitle 
rhem  to  redeem,  and  must  furnish  the  same  evidence  and  pay 
the  same  rate  of  interest  on  the  amount  bid ;  and  Loth  have  the 
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same  length  of  time,  within  which  to  make  the  redemptioa 
The  same  title  is  acquired  by  each, when  a  perfect  redemption 
is  made.  In  other  respects  they  are  not  necessarily  placed  on 
the  same  footing.  The  real  .object^aod  intention  of  the  lesisla- 
Cure  was  to  give  to  a  mortgage  creditor  of  the  premises  the  same 
right  to  redeem  as  judgment  creditors  bad>  without  any  refer- 
ence to  the  person  6f  the  mortgagor,  and  whether  the  mortgage 
was  executed  by  the  principal  debtor  or  by  any  other  person  baying 
the  legal  right  to  make  such  mortgage.  ]Py  this  construction^ 
the  rights  of  the  purchasing  creditor  are  in  no  way  compromitted. 
He  gets  his  money  within  tlie  longest  period  allowed  to  other 
junior  creditors  to  redeem,  while  it  saves  the  rights  of  the  mort- 
gage creditor,  and  in  this  case  it  prevents  a  great  sacrifice  of  the 
debtor's  estate.  The  ends  of  justice,  the  rights  of  all  parties,  aqd 
the  manifest  intention  of  the  legislature,  will  be  best  conserved 
by  giving  such  construction  to  the  statute  in  question,  as  is  con- 
tended for  by  the  defendant.  I  am  of  the  opinion,  therefore, 
that  the  judgment  should  be  reversed. 

Johnson,  Senator.  This  case  brings  before  the  court  the 
legal  construction  to  be  given  to  the  act  of  1836,  in  relation  to 
the  redemption  by  mortgagees  of  real  estate  sold  on  execution. 
{Laws  0^1836,  p.  793,  i§  1, 2.)  The  whole  question  turns  upon 
the  meaning  of  the  words  "  creditors  by  mortgage  on  real  es- 
tate," as  used  in  the  first  section  of  that  act.  If  the  party  seeking 
to  redeem  must  be  a  creditor  of  the  defendant  in  the  execution, 
the  defendant  in  this  case  could  not  make  a  valid  redemption,  as 
he  did  not  sustain  that  relation.  In  the  opinion  of  Chief  Jus- 
tice Nelson,  upon  the  motion  made  to  compel  the  sheriff  to 
execute  a  deed,  it  is  assumed  that  the  creditor  by  mortgage, 
to  whom  the  right  of  redemption  is  extended  by  the  act 
of  1836,  must  have  the  same  relation  to  the  judgment  debtor 
which  a  redeeming  judgment  creditor  was  required  to  have  in 
respect  to  the  same  party  by  the  revised  statutes.  It  was  com- 
petent for  the  legislature  to  confer  the  right  of  redemption  upon 
any  creditor  by  mortgage,  when  the  mortgage  was  a  lien  upon 
the  premises,  without  requiring  him  to  be  a  creditor  of  the  de^ 
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fendant  ia  the  execution :  and  it  does  not  appear  to  me  that  the 
language  of  the  statute  is  explicit  upon  the  point.  It  certainlf 
does  not  declar^lh  tertns  whose  t):^itor  the  mortgagee  must  be; 
The  relsittioh  contebdeid'  fot  May  have  been  intended,  althongh 
I  sfee  rib  rtiotive  forif  f  and,  iif  it  were,  we  are  bonnd  to  carry  the 
legislative  will  into  effect:  Bef^reibe  passage  of  the  act  of  1836, 
injiistid^  was  sometime  buffered  by  allowing  ia  junior  judgment 
criecfttOT  to  redeem;  and  denying  the  same  eight  to  a  mortgagee. 
To  remedy  this  evil  was  undoubtedly  dnet^ause  of  the  enactment 
of  the  statute  of  183«:  But  Wa*  it  the  only  xmef  The  provis- 
ion of  the  revised  statutes  is  explicit  that  none  except  judgment 
ci^ditors  can  redeem  after  the  twelve  months  allowed  to  the  de- 
fendant, his  representatives  and  alienees.  Under  this  express 
language  the  courts  hdve  rightly*  declared  that  the  judgment  or 
decree  held  by  the  party  seeking  to  redeem  must  be  against  the 
defendant  in  the  execution,  and  a  lien  on  the,  premises  sold.  In 
Van  Rensselaer  v.  The  Sharif  of  Aibanffy  ^  Cowen,  501, 511,) 
the  court  in  speaking  of  the  subject  of  redemption,  says:  '^No 
good  reason  can  be  seen  for  a  discrimination  between  mortgagees 
and  judgment  creditors,  as  hoik  have  a  lien  oh  the  esUUe.^  It 
is  evident  that  the  court  did  not  regard  the  question  as  to  who 
the  debtor  was  as  of  any  ittiportance,  if  the  mortgage  was  a-  lUn 
Upon  the  land.  The  lien  was  the  material  matter,  which  should 
entitle  the  party  to  whom  it  belonged  to  the  right  of  redemptioiL 
The  qualification  now  insisted-  ob  was  not  alluded  to.  The 
courts,  therefore,  prior  to  1836,  felt  the  impropriety  of  leaving 
mortgagees  having  a  lien  on  the  premises  without  the  power  to 
redeem.  There  is  a  fair  presumption  that  the  l^islature  enter- 
twined  the  same  view,  and  looked  to  the  existence  of  a  subse- 
quent lien  by  mortgage  as  the  fact  which  should  confer  a  right 
to  redeem.  The  language  used  is  certainly  not  inecHasistent 
wiih  that  idea.  The  words  of  the  statute  will  be  satisfied,  and^ 
it  is  believed,  its  meaning  fully  carried  out,  if  the  land  is  oonsidei^ 
ed  the  correlative  of  the  word  creditor — as  though  the  section  read 
"  any  creditor  by  mortgage  of  the  hi!id,"  &c.  This  construction 
moreover  does  no  injustice  to  the  purchaser.  He  will  obtain 
the  money,  paid  by  him  on  making  the  purchase,  with  inlereal: 
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aiid  at  the  sarne  time  a  ruinous  sacrifice  xrilV  hi  preraited,.  and 
otfier  debtjy  will  be  jiaid. 

Should'  it  be  admitted,  as  contended  for  by  the  plaintiff,  that 
the  defendattt  has  acquired  no  titleeven  if  hebad  an  undoubted 
right  to  redeem,  no  deed  having  been  executed  to  him  pursuant 
to  his  red^mptSoii— still  the  plaintiff  caii  only  prevail  by  forc^ 
of  his  own  title :  and  if  a  valid  redemption  was  made,  the  sheriff 
had  no  aiilHority  whatever  to  convey  to  hiin;  arid  thie  deed 
which  he  obtained  was  merely  void.  The  statute  provides  that 
upon  payment  being  made  by  any  person  entitled  to  n^deem  real 
estate,  "  the  sale  of  the  premises  so  redeemed,  and  the  certificated 
of  such  sale  shall  be  null  and  void."  (2  B.  &  371,  §  49.)  This 
section,  it  i^  true,  refers  particularty  to  redemptions  by  the  de- 
fendant or  his  heirs  or  alienees.  It  is  but  reasoimble,  howevei*,:  » 
to  suppose  that  the  legislature  intended  the  same  effect  should 
foUow  on  redemption  being  made  J)y  any  person  authorized  to 
redeem.  Indeed  were  th^  statute  entirely  silent  on  this  point,  it 
is  difficult  to  perceive  upon  principle  why  this  cfiect  should  nol 
necessarily  foTl6w  in  all'  cases  of  redemption  legally  made.  I 
think  the.judgraent,  for  th6se  reasons,  should  be  rerersed. 

Porter,  Senator.  The  statute  under  considerationy  is  emi- 
nently remedial  in  its  nature  and  operation^  and  its  construction 
becomes  a  matter  of  much  interest.  Courts  should  give  it  etery 
beneficial  operation,  of  which  i^  is  fairly  sn^eptfbie,  that  the  be- 
nign object  of  the  lawmakers'  may  bfe  Ht  no  danger  of  being 
defeated.  It  was  certainly  competent  f6r  the  legislature  to  say, 
that  any  judgment  creditor,  having  a  Men  upon  the  premises  sold, 
might  redeem  fh6  same ;  without  confining  it  to  the  creditors 
of  the  person  against  ^vhom  execution  issued ;  but  either  because 
it  Was  not  deended  wise  to  extend  this  remedy  to  such  cases,  or 
because  the  question  has  nfever  been  presented  to  their  notice,  it 
has  not  been  done.  The  act  of  1836,  in  respect  to  mortgages, 
was  evidently  passed  fbr  the  purpose  of  extending  the  policy  of 
the  former  act,  and  applying  the  remedy  to  ckses  of  mortgage 
debts,  which  the  forrher  act  had  linr.ited  to  decrees  in  chancery 
and  judgments  at  law.    And  as  this  jourt  is  now  called  H^ion  for       ^ 
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the  first  time,  I  believe,  to  give  it  a  ccnstruction,  it  cannot  be 
amiss  to  look  at  the  evils  which  these  laws  proposed  to  remedir« 
and  the  remedies  which  they  applied.  The  act  which  first  au- 
horized  the  redemption  of  lands  sold  on  execution,  passed  in 
1820,  and  it  became  the  subject  of  judicial  review  in  1823,  in 
the  case  of  Van  Rensselaer  v.  Sheriff  of  Albany^  (1  Cowe?i,  501.) 
Chief  Justice  Savage,  in  his  opinion  in  that  case,  gives  this  just 
exposition  of  that  act.  "  The  object  of  the  legislature  undoubt- 
edly was,  1.  To  relieve  the  debtor,  by  preventing  a  sacrifice  of 
his  real  estate  at  sheriff's  sale ;  and  2.  To  enable  creditors  other 
than  the  plaintiff,  after  a  sale  on  execution,  to  satisfy  their  debts 
by  redeeming,  when  the  property  had  been  sold  below  its  value. 
The  statute  is  evidently  remedial ;  and  in  its  exposition  it  is  our 
duty  to  bear  in  mind  the  evil  intended  to  be  prevented,  and  the 
remedy  proposed,  and  so  to  construe  the  act  as  to  suppress  the 
evil  and  advance  the  remedy."  There  is  great  force  and  truth 
in  these  remarks,  and  they  are  as  applicable  to  the  act  of  1836, 
as  to  the  former  redeeming  act.  This  act  of  1820,  enabled  the 
judgment  creditors  of  the  person  whose  lands  had  been  sold  on 
execution,  to  apply  all  the  excess  in  value  of  the  property,  be- 
yond the  amount  bid  on  the  sale,  towards  the  payment  of  their 
debts ;  thus  not  only  doing  justice  to  creditors,  but  relieving  the 
debtor,  in  a  manner  never  before  provided  by  law.  The  policy 
of  the  law  was  benevolent  and  just,  and  introduced  a  most  valu- 
able reform.  But  it  was  limited  by  its  terms  to  the  judgment 
creditors  of  the  defendant  in  the  execution. 

But  while  the  legislature  manifested  so  just  a  regard  for  the 
interest  of  those  creditors  who  had  liens  upon  real  estate  by  de- 
crees in  chancery  or  judgments  at  law,  they  omitted  to  pmtect 
those  whose  liens  existed  in  the  shape  of  mortgages.  Conse- 
quently they  had  but  partially  carried  out  the  principle  upon 
which  they  started,  and  embraced  but  a  portion  of  the  cases  en- 
titled to  equal  protection  in  their  remedial  statute.  There  is  no 
reason  why  one  class  of  liens  upon  real  estate,  created  to  secure 
the  payment  of  debts,  should  be  entitled  to  this  remedy  any 
more  than  another.  So  the  legislature  thought  in  1836,  and 
passed  the  act  now  under  consideration,  to  supply  the  omission 
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in  respect  to  mortgagees.  This  act  provided  that  a  creditor  by 
mortgage  upon  the  premises  sold  on  execution,  should  have  the 
same  right  to  redeem,  as  the  former  act  had  given  to  the  judg- 
ment creditor.  The  question  is,  whether  the  mortgagee  must 
hold  a  mortgage  given  by  the  judgment  debtor,  to  entitle  him  to 
redeem  ?  The  mortgage  held  by  Hodge  in  this  case  was  not 
given  by  the  judgment  debtor,  but  by  a  purchaser  of  the  premi- 
ses from  the  judgment  debtor.  In  my  judgment,  the  true  construc- 
tion of  the  statute  will  authorize  Hodge  to  redeem,  although  his 
mortgage  was  not  given  by  the  judgment  debtor. ' 

In  the  first  place  the  language  of  the  act  not  only  warrants, 
but  seems  to  require  such  an  exposition.  The  terms,  ''a  cred- 
itor by  mortgage,"  taken  in  a  general  and  usual  sense,  or  in  the 
connexion  in  which  they  stand,  do  not  mean  exclusively  a  cred- 
itor of  the  judgment  debtor ;  nor  do  I  find  any  thing  in  the  act 
which  would  seem  to  require  such  a  limited  construction  to  be 
given  to  the  terms.  They  properly  include  all  mortgagees  hold- 
ing mortgages  upon  the  premises  sold  on  execution.  In  thi& 
*case,  when  the  mortgagor  had  given  no  accompanying  bond 
there  would  seem  to  be  a  necessity  for  saying  that  Hodge  was 
the  very  "creditor  by  mortgage,"  pointed  out  by  the  statute. 
For  in  respect  to  the  mortgage  debt,  he  was  the  creditor  of  no 
person,  though  he  had  so  large  a  debt  secured  by  the  mortgage. 
The  land  alone  was  bis  debtor.  Indeed  the  construction  given 
by  the  supreme  court,  would  cut  oflf  the  mortgagee  of  a  mortgage 
given  upon  the  premises  by  the  defendant  in  the  execution,  un- 
less he  also  held  the  bond  of  the  mortgagor.  If  the  defendant 
in  the  execution  in  this  case  had  given  this  mortgage,  unaccom- 
panied by  a  bond,  the  mortgagee  could  not  in  any  proper  sense 
be  said  to  be  his  creditor ;  for  he  could  have  no  claim  upon  him 
personally  for  the  debt.  And  though  holding  a  mortgage  upon 
the  premises  sold,  given  by  the  judgment  debtor,  he  could  not, 
according  to  this  view,  claim  the  right  to  redeem.  Surely  that 
cannot  be  the  true  meaning  of  the  statute.  When  it  speaks  of 
"a  creditor  by  mortgage,"  1  think  it  means  nothing  more  than  a 
mortgagee  of  the  same  premises.  Strictly  speaking,  there  is  no 
creditor  by  mortgage.    It  is  the  bond  or  other  written  contract 
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for  the  payment  of  the  debt,  that  makes  the  portgagor  a  debtor, 
and  the  obligee  or  promisee  his  creditor;  and  the  mortgage  is 
but  the  creditor's  security.  But  when  there  is  410  bond,  or  oth- 
er personal  contract,  there  is  no  person  that  can  be  called  the 
debtor  for  the  amount  secured  by  the  mortgage.  In  such  a 
case^  if  the  mortgagee  can  be  called  a  creditor,  it  must  be  of  the 
land  only. 

But  it  is  supposed  that  because  the  statute  says  that  thecredi- 
tor  by  mortgage, "  shall  have  the  sa^ne  right  to  acquire,"  &c.  as 
one  given  to  the  judgment  creditor  by  the  former  act,  that  he 
must  also  occupy  the  same  relative  position  in  regard  to  the 
debtor — that  he  must  be  his  creditor,  or  hold  a  mortgage  given 
by  him.  Those  words  "  shall  have  the  same  right  to  acquire 
the  interest,"  &c.  appear  to  me  to  refer  to  certain  portions  of  the 
former  statute,  which  defined  the  term  within  which  the  credi- 
tor might  redeem ;  the  amount  he  should  be  obliged  to  pay ; 
the  order  in  which  those  holding  different  liens  may  acquire  the 
title  of  the  purchaser;  and  any  other  provision  of  the  statute 
which  may  effect  their  rights ;  and  were  never  intended  to  limit 
the  remedial  operation  of  the  statute  to  mortgages  given  by  the 
defendant  in  the  execution.  By  the  statute  of  1836,  it  was  in- 
tended to  apply  all  the  regulations  relating  to  judgment  creditors 
in  the  former  act,  to  creditors  by  mortgage  who  might  seek  re- 
lief under  this  act ;  and  that  I  understand  to  be  the  whole  extent 
of  the  reference.  Nor  do  I  discover  any  necessity  for  thje  limit- 
ed construction  put  upon  the  act  of  1836,  arising  out  of  any 
other  portions  of  it ;  or  from  any  inconvenience  in  carrying  out 
the  provision  as  I  have  construed  it. 

Again,  the  policy  of  both  these  acts  requires  this  construction. 
The  object  of  these  reforms — and  they  present  instances  of 
great  amelioration  in  the  law,  relating  to  the  interests  of  debtors 
and  creditors — is  confessedly  to  give  -facilities  to  creditors,  to 
make  real  estate  pay  the  greatest  possible  amount  of  the  debts 
with  which  it  is  encumbered ;  and  by  the  same  operation,  to 
give  the  greatest  possible  relief  to  debtors.'  But  to  say  that  no 
mortgagee  shall  be  entitled  to  redeem  land  covered  by  his  mcirt< 
gage  from  a  sale  on  execution,  liuless  the  mortgage  is  executed 
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by  the  debtor  m  the  execution,  is,  ia  my  view,  contravening 
this  policy,  and  depriving  the  .act  of  a  poEtioA.  of  its  remedial 
qualities.  It  would,  in  many,  cases,  work  great  injustice,  and 
cause  that  sacrifice  of  property  which  the  statute  was  designed 
to  defeat.  In  this  case  there  was,  at  the  time  of  the  attempted 
redemption,  more  than  eight  thousand  dollars  due  on  this  mort- 
gage; and  as  there  was  no  other  security,  this  sum  must  be 
wholly  lost,  unless  the  assignee  ^f  the  mortgage  has  the  right 
fo  redeem.  Nor,  should  this  proposed  relief  be  granted  la  the 
assignee  of  this  mortgage,  can  it  work  the  least  injustice  to  any 
one.  The  original  debt  in  judgment  is  paid  by  the  money  raised 
at  the  sale  on  the  execution  ;  the  purchaser  at  that  sale  will  re- 
ceive on  the  redemption  fromr  the  assignee  of  the  mortgage,  the 
money  paid  by  him  on  that  purchase  with  interest ;  and  the  re- 
maining value  of  the  land  will  be  appropriated  towards  the  pay- 
ment of  the  money  secured  by  the  mortgage.  Where  can  there 
be  found  an  argument  why  this  remaining  value  should  not  be 
made  available  to  the  assignee  of  the  mortgage  ?  I  can  find 
none ;  while  every  principle  of  justice  requires  that  it  should  be 
so  applied,  if  warranted  by  the  statute.  I  conclude,  therefore, 
that  both  the  letter  and  policy  of  the  statute  authorized  the  as- 
signee to  redeem  in  this  case. 

It  is  further  objected  that  if  the  assignor  had  a  right  to  redeem, 
and  had  duly  redeemed  the  premises,  still  that  would  not  have 
shown  an  absolute  title  in  him  as  agrainst  the  plaintiff,  but  only 
?in  equitable  right  to  a  title.  I  do  not  so  understand  the  rights 
of  the  parties.  Hodge,  the  assignor,  acquired  by  the  redemption 
the  right  of  the  purchaser  under  the  execution ;  that  is,  the 
plaintiff's  ri^^ht;  and  this  put  it  out  of  the  power  of  the  sheriff 
to  convey  to  the  plaintiff  any  interest  whatever  in  the  premises. 
The  deed  given  by  the  sheriff  to  the  plaintiff  is  void ;  it  was 
given  without  authority.  The  statute  (2  R.  S.  373,  §  62,) 
directs  the  sheriff  to  execute  a  conveyance  to  the  redeeming  cred- 
itor ;  and  Hodge  acquired,  under  the  statute  respecting  mortga- 
ges, the  same  right  as  a  redeeming  judgment  creditor ;  he  there- 
fore became  entitled  to  the  deed.    The  deed  given  by  th  0  sheriff 
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to  the  plaiDtiff  carried  no  title  with  it.  And  since  he  had  no 
title,  he  could  not  recover  possession.  In  my  opinion  the  judg« 
tnent  should  be  reversed. 

Putnam,  Senator.  I  regret  that  we  have  not  before  us  the 
reasons  of  the  supreme  court  for  its  judgment ;  for  I  cannot  see 
the  sliorhtest  reason  to  doubt  but  the  defendant  was  entitled 
to  redeem  not  only  according  to  the  spirit,  but  within  the  letter 
of  the  statute.  It  is  claimed,  however,  that  the  act  of  1836  gives 
the  right  of  redemption  only  to  a  mortgage  creditor  of  the  judg- 
ment debtor.  But  the  act  contains  no  such  limitation.  Such  a 
construction  is  derived  in  no  other  way  but  by  engrafting  a  quali- 
fication contained  only  in  the  revised  statutes  upon  the  language 
of  the  act  of  1836.  It  is  true  that  the  revised  statutes  require 
the  party  redeeming  to  be  a  creditor  "  of  the  person  against 
whom  such  execution  issued,"  but  I  do  not  deem  it  necessary  or 
proper  to  read  the  subsequent  act  as  though  these  words  were 
contained  in  it.  The  act  of  1836,  as  to  the  person  to  whom  the 
right  of  redemption  is  given,  is  in  addition  to,  and  independent 
of,  the  former  enactment.  It  gives  to  a  "  creditor  ^  by  mortgage 
a  right  to  redeem.  There  is  no  such  qualification  or  limitation 
which  requires  the  owner  of  the  mortgage  to  be  exclusively  a 
creditor  of  the  judgment  debtor ;  and  why  should  the  term  then 
be  thus  restricted  in  its  operation  ?  Such  a  construction  would 
not  be  in  harmony  with  the  object  of  the  legislature,  or  the  spirit 
of  the.  statute.  The  object  was  to  relieve  a  judgment  debtor  and 
all  others  who  might  have  liens  upon  his  land.  A  more  equita- 
ble and  just  provision  for  both  debtor  and  creditor,  was  scarcely 
ever  made.  It  should,  if  necessary,  be  liberally  construed.  But 
by  even  a  strict  construction,  I  am  of  the  opinion  that  the  defen 
dant  is  protected. 

Wlio  is  a  creditor,  but  the  party  to  whom  a  debt  is  due?  A 
mortgagee  is  such  a  party,  and  the  mortgage  is  a  security  for 
the  debt.  But  it  is  said  that  by  the  terms  of  the  statutes  the 
mortgagee  and  the  judgment  debtor  whose  land  is  sold,  cannot 
be  the  same  person.  I  see  no  prohibition.  If  the  legislature 
has  provided  that  the  debtor  against  whom  the  land  is  sold,  may, 
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yhen  possessing  another  legal  character,  or  dj^ereiit  i^lcilion  to 
|he  land,  effect  a  redemption,  fhis  coqrt  piust  give  effect  to 
the  provision.  If  the  juc(gment  debtor  happen  to  become  a 
mortgage  cfe^l^^^i  Mie  sffjfute  gives  him,  as  well  as  any  oUier 
mortgage  creditpr,  the  right  to  redeem.  Theistatute  is  silent  as 
to  the  manner  -of  becoming  such  creditor,  reqtiiring  onjy  that  jie 
should  be  such  by  means  of  a  mortgage 5  and  the  only  material 
question  in  a  particular  case,  is  whether  the  person  offering  to 
redeem  is  a  niortgage  creditor,  't'be  statute  does  not  sqy  that 
the  mortgagee  seeking  to  redeem,  miisl  be  a  creditor  of  the  judg- 
mept  debtor.  It  cannot  be  said  that  the  legislatpre  did  not,  by 
the  act  under  consideration,  intend  to  give  the  debtor  any  right 
of  redemption  under  any  circumstances.  Certainly,  the  ^yo^ds 
of  the  statute  do  not  exclude  him,  and,  if  I  can  understand  plain 
Jafigiiage,  it  includes  him.  The  other  construction  would  involve 
Jhis  absurdity :  within  the  year  the  debtor,  it  is  conceded,  may 
sell  his  farm  for  ready  pay  if  he  can  find  a  purchaser,  and  then  be 
able  to  redeem  it  from  the  sale  on  execution ;  but  tbe  argument 
assumes  that  be  cannot  sell  it  on  a  credit,  taking  t  mortgage  for 
security,  and  then  sell  his  mortgage,  so  as  to  enable  the  assignee 
to  piake  a  redemption.  And  where,  I  a§k^  is  the  difference  to 
the  purchaser  on  the  execution,  whether  the  debtor  who  has 
taken  a  mortgage  on  the  sale  of  his  farm,  or  a  mortgagee  from 
hipn,  redeems  ?  The  debtor  in  such  a  case  is  as  much  a  mort- 
gage  creditor  as  a  party  would  be  to  whom  such  debtor  had  exe- 
tsuted  a  mortgage,  and  who  it  is  agreed  would  be  within  the  act. 
be,  in  the  case  supposed  would  be  a  mortgage  creditor,  with 
reference  to  the  land,  which  is  all  that  the  statute  contemplated 
or  required. 

It  is  said  that  a  man  cannot  be  at  the  same  time  a  debtor  and 
a  creditor  in  respect  to  the  same  debt.  This  assumes  that  the 
de^t  of  a  mortgagee  seeking  Jo  redeein,  njijst  be  due  from  fhe 
defendant  in  the  judgment  on  which  the  land  was  sold — ^but  the 
Statute  does  not  say  if  ppa  whom  the  mortgage  debt  must  be  di}e. 
if  the  party  offering  to  redeem  is  a  creditor,  holding  a  mortgage 
on  the  land  which  has  been  sold  on  execution,  the  act  is  satis- 
fied.    The  assigoee  of  a  mortgage  occupies  tho  position  pf  ^iq 
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mortgagee,  and  has  his  right  to  redeem ;  and  if  the  mortgage  bo 
one  given  to  the  defendant  in  the  judgment  on  which  the  land 
is  sold,  the  mortgs^ee,  provided  it  be  a  lien,  is  still  as  clearly 
within  the  act  as  a  stranger  to  that  judgment  would  be.  Hold- 
ing these  views,  I  must  of  course  vote  for  a  reversal  of  the 
judgment. 

Spkncer,  Senator.  The  principal  question  in  the  case,  arises 
upon  the  statute  of  1836,  authorizing  "  a  creditor  by  mortgage 
on  real  estate  to  redeem  lands  sold  on  execution." 

If  William  Hodge,  jun.  the  assignee  of  the  mortgage,  had  a 
right  to  redeem,  having  done  so,  the  sheriff  had  no  right  to  ex- 
ecute a  deed  to  the  purchaser  under  "his  sale.  His  deed  was 
consequently  void,  and  passed  no  title  to  the  grantee ;  but  he 
would  still  be  bound  to  execute  a  deed  to  the  redeeming 
creditor.  As  the  plaintiff  in  ejectment  must  recover  upon 
the  strength  of  his  own  title,  it  makes  no  difference  where 
the  title  is,  so  long  as  it  is  out  of  him.  The  defendant  is 
always  presumed  to  hold  in  subserviency  to  the  true  title.  To 
entitle  a  creditor,  by  judgment  or  decree,  to  redeem,  he  must 
both  be  a  creditor  of  the  person  against  whom  the  execu- 
tion issued,  and  his  debt  mtist  be  a  lien  upon  the  premises  sold. 
(2  R.  S.  371,  §  51.) 

By  the  act  of  1836,  {Sess.  Laws  1836,  ch.  525,  p,  793,)  «a 
creditor  by  mortgage  on  real  estate,"  his  assignee,  <kc.  where 
the  mortgaged  premises,  or  any  part  thereof,  have  been  sold  on 
execution,  shall  have  the  same  right  to  acquire  the  interest  of 
the  purchaser  of  such  real  estate  so  mortgaged  and  sold,  as  is 
given  to  a  judgment  creditor,  by  the  above  51st  section.  What 
right  is  given  to  a  judgment  creditor?  The  right  to  redeem. 
His  judgment  must  be  of  a  certain  description,  one  which  is 
a  lien  upon  the  land,  and  also  against  the  person  against 
whom  the  execution  issued,  on  which  the  sale  was  made. 
What  creditor  by  mortgage  may  redeem  ?  One  by  mortgage 
on  real  estate,  the  whole  or  any  part  of  which  has  been  sold 
ott  execution.  Nothing  is  here  said  &bout  the  person  against 
whom  the  execution  issued,  nor  is  it  required  that  he  should  be 
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a  ddftor  to  the  mortgage  creditor.  A  creditor  by  mortgage  an- 
swering the  description  of  the  statute  of  1836,  has  the  same  right 
to  redeem,  as  has  a  creditor  by  judgment  answering  the  descrip- 
tion of  the  revised  statutes. 

The  difference  in  the  language  of  the  two  statutes  is  not  with- 
out reason.  No  judgment  or  decree  can  exist  without  making 
the  person  against  whom  it  is  a  debtor,  and  the  person  in  whose 
favor  it  is  his  creditor.  A  mortgage  is  a  specific  lien  upon  the 
premises  described  in  it,  and  may  exist,  as  it  did  in  this  case, 
without  creating  a  debt  against  any  person  whatever.  It*  is 
then  a  debt  in  rem,  and  is  in  no  respect  a  debt  in  personam. 
Of  whom  or  what  then  is  the  holder  of  the  mortgage  a  credi- 
tor? Certainly  not  of  the  mortgagor.  He  has  no  claim  upon 
him  for  its  payment,  nor  can  he  by  foreclosure,  either  at  law  or 
ih  equity,  compel  the  mortgagor  to  pay  a  farthing  either  of  debt 
or  costs.  For  the  payment  of  both,  he  must  look  to  the  "  real 
estate"  alone.  If  the  "  creditor  by  mortgage  on  real  estate,"  has 
any  debtor,  it  must  be  the  land  which  owes.  It  is  that  alone 
which  is  bound  to  pay  the  debt,  and  nothing  else  can  be  called 
upon  or  reached  by  the  creditor.  Having  such  mortgage,  and 
thereby  being  "  a  creditor  by  mortgage  on  real  estate,  which  has 
been  sold  on  execution,"  if  he  cannot  redeem,  then  as  to  him, 
though  within  the  very  words  of  the  statute,  it  is  a  dead  letter. 

The  statute  does  not  in  terms,  nor  as  it  seems  to  me,  by  any 
necessary  implication,  restrict  the  right  to  redeem  to  a  creditor 
holding  a  mortgage  executed  by  the  person  against  whom  the 
execution  issued.  Even  this  would  not  be  sufficient,  according 
to  the  construction  contended  for  by  the  defendant  in  error, 
without  superadding  the  personal  liability  of  the  mortgagor,  so 
as  to  make  the  holder  his  "creditor."  The  statute  is  highly 
remedial,  operating  beneficially  both  to  creditors  and  debtors, 
and  does  injustice  to  no  one.  It  should,  therefore,  receive  a  lib- 
eral interpretation.  Its  forms  must  be  strictly  complied  with, 
but  its  substance  should  be  extended  to  all,  who  fairly  coma 
within  its  provisions. 

But  it  is  objected  by  the  defendant  in  error,  that  the  mortga- 
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gee  was  the  judgment  defendant  himself^  and  bad  only  the  rigfatf 
of  a  judgment  debtor ;  and  must  therefore  have  redeemed  within 
the  year.  And  that  an  assignee  can  take  no  more  rights  than 
his  assignor  had.  That  Miller  was  the  grantee  of  the  jndgmenl 
debtor,  and  could  convey  by  mortgage  only  such  rights  as  the 
judgment  debtor  had ;  and  that  he  also  must  have  redeemed 
within  the  year. 

This  objection  is  certainly  worthy  of  consideratioOi  It  struck 
me  with  great  force  on  the  argument.  It  is  certainly  true 
that  William  Hodge,  as  "  the  person  against  whom  the  exe- 
cution issued,  and  whose  right  and  title  were  sold/'  must 
have  redeemed  within  the  year.  (2  R.  S.  370,  ii  46,  46.) 
It  is  equally  true  that  Miller,  as  grantee  of  Hodge,  must  have 
redeemed  within  the  same  period ;  and  such  redemption  would 
have  rendered  the  sale  null  and  void.  (/dL  ii  44,  49.)  But 
does  it  follow  that  neither  can  hold  no  other  relation  and  bear 
no  other  character  than  those  of  judgment  debtor  and  gran- 
tee ?  Neither  the  judgment  of  the  Bank  of  Geneva,  nor  the  sale 
under  it,  divested  the  title  of  Hodge.  He  was  still  the  owner 
of  the  fee  as  much  as  before.  He  could  grant  it ;  or  he  could 
incumber  it  by  judgment  or  mortgage  the  last  hour  of  the  fifteen 
months  allowed  for  redemption,  and  such  incumbrancer  would 
clearly  have  a  right  to  redeem.  When  Hodge  granted  the  land 
to  Miller,  his  right  to  take  a  mortgage  to  secure  the  purchase 
money  was  not  impaired  by  the  judgment,  nor  would  it  have 
been  by  a  sale.  It  was  therefore  a  valid  ''mortgage  on  real  es- 
tate" in  his  hands.  The  existence  of  the  mortgage  in  Hodge's 
hands  did  not  deprive  him  or  Miller  of  the  right  to  redeem  with- 
in the  year  as  debtor  and  grantee.  Hodge  was  both  debtor  and 
mortgagee ;  his  right  in  one  character  was  in  no  respect  incom* 
patible  with  his  right  in  the  other.  He  could  assert  either  at  his 
^election.  It  is  needless  to  remark  that  William  Hodge,  jun 
succeeded  as  assignee  to  all  the  rights  of  the  mortgagee. 

Upon  the  construction  of  the  statute  of  1836  here  given,  MiUei 
might  have  given  a  second  mortgage,  the  holder  of  which  might 
:ba¥e  redeetaied  the  redemption  here  made,  pursuant  to  the  bsl 
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cbtme  of  the  firat  sectton  of  the  act  of  1B36.  If  he  had  granted 
to  amoiher,  that  other  might  have  mortgaged  the  lot  conferring 
the  same  rights  to  die  mortgagee ;  and  so  with  eirery  subsequent 
mortgagee.  And  can  any  one  doabt  that  if  tF^e  land  was  worth 
enough^  that  great  good  and  no  evil  would  have  been  done  by 
twenty  conseciiti^^e  nedemptions  ? 

In  my  judgmedt  the  revised  statutes  would  be  greatly  im- 
proved by  an  amendment  which  should  allow  ^Vany  creditor 
having  a  judgment  or  decree,  which  is  a  lien  upon  the  premises 
sold,  to  redeem  them,"  whether  such  judgment  or  decree  was 
"against  the  persoii  against  whom  the  execution  issued,"  or 
against  any  subsequetU  grantee,  ^uch  provision  would  keep 
the  premises  in  market,  invite  bidding,  prevent  sacrifice,  and 
pay  a  larger  amcmnt  of  debts,  than  would  otherwise  be  realized. 

For  these  reasons  I  am  of  the  opinion  that  Hodge  had  a  right 
to  redeem,  and  his  redemption  being  in  form  perfect,  rendered 
the  deed  to  Gallup  void*  The  judgment  of  the  si^preme  court 
ought  to  be  reversed,  and  a  new  trial  ordeied, 

Talcott,  Senator.  The  revised  statute^  giving  a  judgment 
creditor  the  right  to  redeem  lands  sold  under  a  prior  judgment, 
not  only  require  the  junior  judgment,  by  virtue  of  which  the  re- 
demption is  to  be  made,  to  be  a  lien  upon  the  premises,  but  the 
owner  of  such  judgment  must  be  "  a  creditor  of  the  person 
against  whom  the  execution  issued"  upon  which  the  premises 
were  sold.  In  Es  parte  Woody  (4  Hill^  642,)  the  supreme 
court  construed  this  statute  according  to  its  obvious  intent,  and 
held  that  in  order  to  entitle  the  creditor  to  the  benefit  of  it,  the 
judgment,  by  virtue  of  which  he  claimed  to  redeem  must  be, 
first,  against  the  defendant  in  the  execution  under  which  the 
sale  took  place ;  and  second,  a  lien  on  the  premises  sold.  The 
act  of  1836,  however,  which  extended  the  right  of  redemption 
to  mortgage  creditors,  and  under  which  the  plaintiff  in  error 
sought  to  redeem,  is  drawn  in  different  language  from  the  stat- 
ute above  referred  to,  and  should,  I  think,  receive  a  different 
oonstructioh.    This  act  declares  that  "  a  creditor  by  mortgage 
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on  real  estate,  his  assignee,  &;c.  shall  haye  the  same  right  to 
quire  the  interest  of  the  purchaser,  &c.  as  is  given  to  a  judg- 
ment creditor."  There  is  here  no  provision  as  in  the  former 
statute,  by  which  a  particular  person  is  requiitd  to  cccupy  the 
position  of  a  debtor ,  in  order  to  entitle  the  mortgage  creditor  to 
redeem;  but,  on  the  contrary,  by  the  letter  of  the  act,  the  right 
to  redeem  seems  to  attach  to  any  person  holding  a  lien  by  mort- 
gage upon  the  premises  sold.  In  the  case  of  a  mere  mortgage 
containing  no  covenant  to  pay;  and  unaccompanied  by  a  bond, 
(and  this  is  the  character  of  the  mortgage  held  by  the  jdaintiff 
in  error,)  there  is  no  person  who  is  personally  liable  for  the  pay- 
ment of  the  mortgage  debt,  or  who  can  properly  be  called  the 
mortfi'age  debtor ;  and  in  such  case,  '<  a  creditor  by  mortgage  on 
real  estate^  would  be  a  creditor  of  the  land  only ;  for  his  claim 
upon  the  land  would  be  his  only  resource  for  the  collection  of 
his  debt.  If  it  be  said  that  in  such  a  case  the  owner  of  the  land 
should  be  regarded  as  the  <^  debtor,"  he  being  the  only  person 
besides  the  holder  of  the  mortgage  who  would  be  interested  in 
having  the  debt  paid ;  it  may  be  answered,  that  conceding  this, 
and  giving  to  the  act  of  1836  the  construction  contended  for  by 
the  defendant  in  error,  and  put  upon  it  by  the  supreme  court, 
the  mortgage  creditor  might  lose  his  right  to  redeem  without 
any  fault  or  act  of  his  own,  and  the  law  jn  question  thus  be 
rendered  a  nullity :  for  if  the  mortgagor  should  sell  the  land  af- 
ter having  executed  the  mortgage,  and  before  a  sale  under  the 
prior  judgment,  the  purchaser  of  the  land  charged  with  the 
mortgage  debt  would  become  the  debtor ;  and  as  execution,  when 
issued  on  the  prior  judgment,  would  of  necessity  go  against  the 
judgment  debtor,  and  not  against  the  new  owner  of  the  land, 
the  holder  of  the  mortgage  would  not  be  a  '<  creditor  of  the  per- 
son against  whom  the  execution  issued,"  and  could  not,  there 
fore,  redeem.  The  owner  of  the  land,  however,  cannot  properly 
be  called  a  debtor  in  the  case  supposed.  The  act  of  1836  was 
intended  for  the  benefit  of  a  different  class  of  creditors  from  the 
old  statute. 

In  the  case  of  a  judgment,  there  must  necessiirily  be  a  persoQal 
liability  on  the  part  of  the  judgment  debtor,  vi  hile,  with  respect 
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to  a  mere  mortgage,  this  is  not  the  case;  and  hence  tl/e  differ* 
ence  in  the  language  of  the  two  statutes  seems  well  suited  to  the 
different  cases  for  which  they  were  intended  to  provide.  In  the 
act  of  1836,  there  is  a  clause  referring  to  the  previous  statute  in 
relation  to  judgment  creditors,  and  in  the  opinion  given  in  the 
supreme  court,  this  appears  to  be  regarded  as  somewhat  impor- 
tant in  construing  the  act  in  question.  <'  A  creditor  by  mortgage 
on  real  estate,  &c.  shall  have  the  same  right,  S^c.  as  is  given 
to  a  Judgment  creditor,^  is  the  language  of  the  act  of  1836 ;  and 
it  is  certainly  very  plain  from  this  language,  that  the  reference 
to  the  old  statute  is  made  not  for  the  purpose  of  determining  the 
character  of  the  mortgage  creditor  who  shall  be  allowed  to  re- 
deem, but  solely  for  determining  the  time  for  redeeming,  and 
the  rights  to  be  acquired  thereby.  The  kind  of  mortgage 
creditor  to  whom  this  right  is  awarded,  is  specified  in  the  act 
itself. 

All  creditors  "by  mortgage  on  real  estate,"  having  thus  a  right 
to  redeem  within  the  letter  of  this  act,  irrespective  of  the  ques- 
tion whether  there  be  any  mortgage  debtor  or  not,  or  who  he 
may  be,  if  such  debtor  exist ;  it  seems  to  me  that  the  spirit  and 
intention  of  the  act  as  well  as  the  rule  of  equity,  are  equally 
clear  in  favor  of  the  plaintiff  in  error. 

The  object  of  these  statutes  is  to  prevent  the  sacrifice  of  prop- 
erty, and  to  afford  an  opportunity  to  the  creditor  to  save  a  por- 
tion, or  perhaps  the  whole  of  a  claim,  which  would  be  otherwise 
insecure. 

The  question  could  scarcely  arise,  unless,  in  the  estimation 
of  both  parties,  the  property  had  sold  for  less  than  its  value ;  and 
then  the  question  would  be  whether  the  difference  between  the 
value  of  the  land  and  the  price  at  which  it  sold  should  go  to  the 
creditor  towards  the  payment  of  his  debt,  or  to  the  purchaser,  to 
swell  the  profits  of  his  speculation.  It  is  obviously  as  imma'te- 
rial,  if  we  regard  the  spirit  and  intention  of  the  law,  (Is  it  has 
been  shown  to  be  with  a  view  to  its  letter,  whether  the  mort- 
gage jbe  executed  by  the  judgment  debtor  before  he  parts  with 
the, fee  of  the  land,  or  by  the  purchaser  afterwards.  In  either 
oast)  the  land  constitutes  the  creditor's  security  for  his  mortgage 
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debt,  and  every  legal  intehdmeiit  shotild  be,  as  the  plainest  priii- 
ciples  of  justice  are,  in  favor  bf  rehdering  tbis  security,  as  far  w 
possible,  available  to  him. 

I  can  see  hothiiig  in  the  objection  thdt  the  pri6r  judgment 
debtor  was  also  the  niortgagee,  and  hence  could  nol  confer  the 
right  of  redemption  upon  hl^  assignee.  When  ihe  judgment 
debtor  sold  the  land,  he  parted  with  all  of  the'  rights  incident  to 
6\vnershiji,  and  by  taking  back  a  iriorlgage,  he  becanie;  within 
(he  language  of  the  act  "  a  creditor  by  mbttgagii "  ori  me  lahd, 
and  invested  with  all  the  rights  of  a  creditor ;  and  iiad  he  not 
assigned  the  mortgage,  1  can  see  no  reason  why  he  ^oiild  riot 
have  been  permitted  to  fedeeiil  as  a  creditor  after  the  expiration 
of  the  year  and  within  fifteen  nionths  from  the  sale,  tie  wais  a 
(jredilor  in  'act,  and  Ih  law ;  and  1  cah  see  nothing  in  the  circum- 
Stahbe  ojf  his  being  a  debtor  oh  the  t)rior  judgnieht,  wliich 
should  divest  him  of  the  rights  which  the  statute  confers  upon 
him,  as  a  slibsecluetit  mortgage  creditor. 

liad  hb  detained  the  ike  of  the  land  he  could  hot  have  redeeni 
ed  after  the  eipiration  of  the  year,  thbtigh  he  could  have  created 
a  Creditoir,  ellhet  by  judgmeht  or  mortgage,  who  could  have 
redeemed  as  stich,  after  the  year,  tlis  grantee  acqliired  and  ex- 
ercised this  power.  If  the  t)laitttiff  in  error  was  entitled  to 
iredeem,  his  payment  of  the  nioney  to  the  sheriff  ifor  thiat  purpose, 
at  the  proper  time  and  in  ia  plropeir  mariner,  took  frohi  that  officer 
the  poweir  of  making  a  valid  conveyance  of  ihe  premises  to  the 
purchaser  at  the  sale  under  the  judgment.  ( Wisner  v.  Btdkleyj 
15  Wend.  321 ;  bickenson  v.  CrUUland,  1  Cowen,  481 ;  jiadc- 
'^oh  V.  Cadwdl,  id.  622 ;  Jackson  ir.  Anderson,  4  Wend.  474.) 
The  sheriff's  deed  to  the  defendant  in  eirror  was  therefore  a 
nullity,  and  ejectment  cannot  be  maintained  on  it.  I  think  the 
judgment  6f  the  supreme  court  should  he  reversed. 

Ori  the  question  being  put,  "  Shall  this  judgment  bfe  reversed  V 
th6  members  of  the  court  voted  ais  follows : 

Por  reversal :  Senators  Emmons,  Hard,  Johnson,  LestbB| 

r  , 

Pbnt'ER,  PtTNAM,  Si»EKcER,  TALcotT  and  WheeleA— .ft. 
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Phr  ajftrmdncc :  The  President,  The  Chancellor,  aiiii 
JSehcUors  Barlow,  Polsom,  Hantd,  LoitTj  Sanford^  Scovil^ 

J.  Bl  SkiTH  and  Williams — 10. 

Jodgnieht  afSnned. 


The  Ulster  County  Bank  vs.  McFarlan. 

rhe  defendant  prte  to  W.  tt.  t).  &  Co.  a  letter  in  these  words :  « I  oitthorice  yoU 
to  draw  on  me  at  ninety  datfs  ttom  time  to  time  for  such  amounts  as  ycfa  mttf 
require,  provided  that  the  whole  amonnt  runningr  and  unpaid  shall  not  exceed 
93000 :"  held  that  the  authority  to  draw  was  limited  to  bills  payable  ninety  days 
after  eightf  and  tHat  tlie  defendant  was  not  liable  on  one  made  pdyablp  ninety 
days  after  date. 

The  fact  that  W.  H.  D.  &  Co.  had  drawn  wveral  bills  upon  the  defendant  payable 
nhicty  days  after  date,  which  the  plaintiffs  had  discounted  on  the  faith  of  the  let- 
ter and  which  the  defendant  had  accepted  and  paid,  does  not  preclude  the  defen* 
dant  from  objecting,  in  a  suit  on  a  bill  subsequently  drawnj  that  it  was  liot  in 
accordance  with  the  authority. 

A  promise  in  writing  to  aece|»t  a  bill  before  it  is  drawn,  in  order  to  amount  to  an 
actdal  iteccptance,  must  describe  it  in  terms  not  to  be  mistaken  and  so  as  to 
identify  and  distinguish  it  from  other  bills.    Per  Hand,  Senator. 

On  error  from  the  supreme  eourt.  Uj)on  the  first  trial  of  this 
bnnse  the  pliaintiSs  had  a  veriiict  which  was  set  aside  by  Ihe 
cbiirt  lipbh  exxjeptions  taken  by  trie  defehdant.  The  facts  which 
appeiared  upon  that  trial,  together  with  the  opinion  of  the  court, 
may  be  seen  in  the  report  of  the  case  iri  5  &iit,  432.  Upon  th6 
second  ttial  the  same  evidH^ce  was  given  ais  upon  the  former 
brie  ■;  and  the  ptaihtiiffs  in  order  further  to  show  the  construction 
wliich  the  defendant  had  put  upon  the  letter  of  December  19th, 
1840,  proved  that  seven  bills  of  $100Deach  Had  been  drawn  by 
tV.  It.  De  Forest  ic  Co.  upon  the  defendant  prioir  to  the  drawing' 
of  the  one  in  question,  each  of  which  \<rasrhade  payable  ninety 
days  after  elate;  and  that  all  of  them  Were  discounted  by  thfe 
plaintiffs  on  the  faitH  of  the  defendant's  letter ;  and  they  grave 
evidence  tending  to  shew  that  they  were  all  accepted  by  the  de- 
lendarit,  and  paid  by  him.    One  of  these  prior  billis  wii^  dated 
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September  24tb,  1841,  and,  as  to  that,  one  of  the  drawers  testified 
that  the  defendant  was  present  when  it  was  drawn  and  knew 
that  it  was  intended  to  be  discounted  at  the  plaintiffs'  bank  on 
the  credit  of  the  letter,  and  actually  had  the  money  obtained 
upon  it.  This  bill  was  proved  to  have  been  accepted  by  the 
defendant,  and  the  amount  was  collected  of  him  by  a  suit  on 
the  bill.  The  circuit  judge,  holding  that  the  additional  evidence 
did  not  take  the  case  out  of  the  principle  held  by  the  supreme 
court  in  setting  aside  the  former  verdict,  nonsuited  the  plaintiffi, 
who  excepted.  A  new  trial  having  been  moved  for  by  the 
plaintiffs  and  refused,  and  judgment  of  nonsuit  having  been  ren- 
dered, the  plaintiffs  brought  error  to  this  court. 

A.  Taber,  for  the  plaintifis  in  error.  1.  The  construction 
given  by  the  supreme  court  to  the  defendant's  letter  is  erroneous. 
Bills  drawn  in  the  country  are  far  oftener  payable  in  a  liniited 
number  of  days  after  date  tlian  in  any  other  way,  the  practice 
of  drawing  at  a  certain  time  after  sight  being  inconvenient  where 
the  bill  Is  to  be  discounted  at  a  bank,  as  it  is  impossible  to  ascer- 
tain the  discount  in  order  to  credit  the  holder  with  a  precise 
sum.  The  terms  of  the  letter  in  this  respect  are  elliptical  and 
imperfect,  and  such  a  construction  should  be  given  to  them  as 
will  carry  out  the  presumed  intention  of  the  parties.  Again,  the 
paper  should  be  construed  most  strongly  against  the  defendant, 
whose  language  it  is,  and  most  favorably  to  the  plaintiffs,  who 
have  advanced  money  upon  the  faith  of  it.  The  supreme  court 
have  held  the  reverse  of  this  rule,  though  it  is  well  settled  and 
is  a  fundamental  one  in  the  construction  of  contracts.  ( Throck- 
merion  v.  TVocy,  1  Plated.  156 ;  2  Black.  Com.  380 ;  Bac.  Ab, 
Covenant^  F;  Chitty  on  Con.  20 ;  Doe  v.  Dixon,  9  Easij  15 ; 
Dann  v.  Spurrier y  3B.^P.  399 ;  Hargreave  v.  Smee,  6  Bing. 
244 ;  Munn  v.  Baker y  2  Stark.  226 ;  Douglass  v.  Reynolds,  7 
Pel.  115,  122;  Chitty  on  CommH  Law,  vol.  3.  p.  115;  Story 
on  Cont.  §§  258, 260, 261 ;  Btdleii  v.  Denning,  5  Bam.  ^  Cress. 
842 ;  Walrath  v.  Thompson,  4  Hill,  200.)  2.  The  judge  erred 
in  not  submit; in;r  to  the  jury  the  evidence  of  the  actual  under- 
standing of,  and  practical  construction  which  the  parties  bad 
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given  to  the  contract.  ( Walrath  v.  Thanipsouj  supra ;  Fish 
V.  HubbarcPs  adm^rs,  21  Wend.  651 ;  Pinero  v.  Judson,  6  Bing. 
206 ;  Cowen  ^  HilVs  Notes,  200,  1399,  1362 ;  Com,  on  Land, 
and  Ten,  p,  18,  note  q  ;  Trovivan  v.  Lawrence,  2  SmitKs  Lead- 
ing Cases,  435.)  3.  The  nonsuit  having  been  granted  on  the 
ground  that  the  bill  was  not  within  the  terms  of  the  letter,  on 
account  of  the  alleged  variance  as  to  the  time  of  payment,  the 
question  whether  the  letter  would  in  other  respects  amount  to 
ar  acceptance  does  not  arise. 

E.  Sandford,  for  the  defendant  in  error.  1.  The  words  "  at 
ninety  days,"  used  in  the  letter,  were  intended  to  define  the  term 
;»f  credit  for  which  the  defendant  stipulated.  It  was  designed 
.to  give  him  that  length  of  time  after  he  had  notice  of  the  draw- 
ing of  a  bill  under  the  letter.  Taking  the  letter  to  be  an  actual 
acceptance,  a  bill  payable  like  the  one  in  question  would  not 
need  to  be  presented  until  maturity,  the  consequence  of  which, 
upon  the  construction  for  which  the  plaintiffs  contend,  would  be 
that  the  defendant  might  be  called  upon  to  pay  without  any 
prior  notice  whatever.  ( Walworth,  Chan,  in  Greele  v.  Parker, 
5  Wend,  418.)  2.  The  letter  was  not  i^n  acceptance  of  the  bill 
in  question.  To  amount  to  an  acceptance,  it  must  describe  an 
existing  or  prospective  bill  in  terms  not  to  be  mistaken.  This 
was  the  rule  before  the  statute,  which  was  not  intended  to  change 
the  law  in  respect  to  the  terms  of  the  promise  to  accept,  but  only 
to  require  such  promise  to  be  in  writing.  (1  R.  S,  768,  §  8;  3 
id  609,  2d  ed,  original  note  of  the  revisers  ;  Coolidge  v.  Pay- 
sot^  'i  Wheat,  66 ;  Schimmelpennich  v.  Bayard,  1  Pet.  264, 284 ; 
Boyce  v.  Edwards,  4  id.  Ill ;  Wildes  v.  Savage,  1  Story^s  Rep. 
22 ;  Parker  v.  Oreele,  2  Wend.  545 ;  Greele  v.  Parker,  supra , 
Ontario  Bank  v.  Worthington,  12  Wend.  593,  598.)  2  The 
defendant  wau  not  affected  by  the  parol  evidence  given  at  the 
trial.  It  was  attempted  to  charge  him  as  acceptor  of  the  bill. 
But  an  acceptance  must  be  in  writing.  {I  R.8.  768,  §  6.)  Parol 
evidence  is  never  admissible  to  explain  an  intrinsic  ambiguity. 
There  was  nothing  in  the  case  like  an  estoppel  in  pais.    {Jack'* 
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00n  T.  Waldron,  13  Wend.  178,  206;  DezeU  v.  OdeU^  3  Bitty 
216,  219.) 

Hand,  Senator,  The  pleader  in  this  case  relies  upon  the 
common  counts  only,  and  treats  the  instrument  ^ven  by  the  de- 
fendant as  an  acceptance.  There  is  no  count  on  an  agreement 
to  accept,  the  |)1aintiflrs  probably  doubting  whether  there  was 
sufficient  privity  of  contract  to  support  such  an  agreement,  after 
the  decision  of  Birckhead  v.  Brown^  in  this  court  last  year.(a) 
In  that  case,  however,  the  letter  of  credit  was  directed  to  partic- 
ular persons ;  here  it  is  general. 

The  section  of  the  statute  upon  which  the  plaintiffs  rely 
in  this  case,  is  as  follows :  "  An  unconditional  promise  in  wri- 
ting to  accept  a  bill  before  it  is  drawn,  ,«hall  be  deemed  an  actual 
acceptance  in  favor  of  every  person  who,  upon  the  faith  thereof, 
shall  have  received  the  bill  for  a  valuable  consideration.'?  Xl  R. 
S,  768,  §  8.)  The  letter  written  by  the  defendant,  which  is 
claimed  to  amount  to  an  acceptance  of  the  bill  in  question,  is  as 
follows :  "  New-Ywk,  Dec.  10,  1840.  Messrs.  W.  H.  De  Forest 
A  Co.,  Gent.  I  hereby  authorize  you  to  draw  on  me  at  90  days, 
from  time  to  time,  for  such  amount  as  you  may  require,  provi- 
ded that  the  whole  amount  running  and  unpaid  shall  not  exceed 
three  thousand  dollars.  The  above  letter  of  credit  to  be  good 
and  binding  for  one  year  from  this  date."  The  court  below 
thought  this  would  have  been  an  absolute  acceptance  of  a  draft 
for  $1000,  dated  ^th  of  Octobeir,  1841,  drawn  by,  and  payable 
to  the  order  of  De  Forest,  if  the  time  of  payment  had  been  con- 
formable to  die  letter  of  credit.  I  do  not  assent  to  this  construc- 
tion of  the  statute.  The  cases  relied  on  by  the  court  are  Par&^r 
V.  Greele,  (2  Wend,  545,)  and  Greele  v.,  Parker,  S,  C,  in  error. 
(6  id.  414,)  and  Bank  of  Michigan  v.  Ely,  (17  id.  608.)  The 
fiirist  case  was  on  a  promise  to  accept  for  $250  at  three  and  four 
months,  and  was  clearly  intended  to  be  but  one  transaction. 
The  names  of  the  parties  and  amount  were  given,  and  the  time 
the  bill  was  to  run,  which  was  a  far  more  definite  description 


(a)  2  Denio,  375. 
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Uian  that  given  in  this  case.  The  last  oase  turned  altogether  oq 
another  point.  Whether  a  parol  promise  to  accept  a  bill  not  in 
esse  was  ever  good  as  an  acceptance  in  this  state,  is  doubtful : 
but  after  the  case  of  Coolidge  v.  Paj/son,  (2  Wheat.  66,)  it  was 
decided  that  a  written  promise  might  be  so.  C.  J.  Marshall, 
however,  there  said  that  it  ^'  must  be  described  in  terms  not  to 
be  mistaken.^  This  has  ^en  repeated  in  strong  confirmatory 
language  in  Boyce  v.  Edwards^  (4  Pet.  iZ.  111.)  There  the 
agreement  to  accept  was  as  follows :  <<  A.  is  authorized  to  draw 
on  us  for  the  amount  of  any  lots  of  cotton  which  he  may  buy 
and  ship  to  us,  as  soon  after  as  opportunity  will  offer.  Such 
drafts  shall  be  duly  honored."  Again,  <*  You  are  at  liberty  to 
draw  on  us  when  you  send  the  bill  of  lading."  The  court  held 
that  the  action,  which  was  against  the  defendant  as  acceptor, 
would  not  lie,  but  that  one  on  the  agreement  to  accept  would. 
They  add,  it  is  "a  general  authority,  and  aoes  not  point  to  any 
particular  bills  and  describe  them  in  terms  not  to  be  mistaken, 
ns  required  by  the  rule  in  Coolidge  v.  Payson*^  Mr.  Justice 
Story  also  says,  that  the  rule  always  was  '*  that  the  paper  con- 
taining the  promise  to  accept,  should  describe  the  bill  to  be 
drawn,  in  terms  not  to  be  mistaken,  so  as  to  identify  and  distin- 
guish it  from  others."  {Story  on  Billsj  §  249  ;  and  see  Riggs 
V.  Lindsay,  7  Cranch,  600.)  PUlans  v.  Van  Mterop,  (3  Burr. 
1663,)  was  an  agreement  to  accept  such  bills  as  the  plaintiff 
should,  in  about  one  month's  time,  draw  upon  the  defendants  for 
£800.  This  was  evidently  but  one  transaction,  and  not  intend- 
ed to  be  a  continuing  letter  of  credit.  Besides,  like  Boyce  v. 
Edwards,  it  was  a  transaction  mutually  beneficial  to  both  par- 
ties, and  not  a  mere  suretiship,  as  here.  But  that  case  has  been 
much  shaken,  and  is  virtually  overruled  in  England.  If  it  were 
not,  our  courts  have  adopted  the  doctrine  of  Coolidge  v.  Pay- 
ton,  and  that  should  be  our  guide.  {Goodrich  v.  Gordon,  15 
John.  R,  6.)  It  may  be  added,  that  our  statute  speaks  in  the 
singular  number,  "to  accept  a  bill," — "shall  have  received  the 
bill,"  &c.  In  this  case  there  is  a  continuing  contract  with  De 
Forest  &  Co.  that  he  will  accept,  fi*om  time  to  time  for  tbemi 
tinder  certain  restrictbns,  bills  not  drawn  in  favor  of  any  partic- 
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ular  persons  named,  bat  generally,  in  favor  of  any  one,  to  aid 
them  in  their  business.  It  is  hardly  possible  that  this  was  in- 
tended to  be  an  absolute  acceptance  per  se  of  all  the  paper  that 
De  Forest  &  Co.  should  afterwards  see  fit  to  draw  in  favor  of 
any  and  every  person.  If  we  construe  it  to  be  an  acceptance, 
the  defendant  has  no  mean?  of  knowing  the  amount  for  which 
he  is  liable ;  and  on  the  other  hand,  no  one  would  be  safe  to 
take  the  paper,  unless  upon  the  sole  credit  of  De  Forest  &  Co. ; 
for  if  we  allow  this  general  description  in  the  promise  to  amount 
to  an  acceptance,  an  illimitable  amount  may  be  taken  "on  the 
faith  thereof"  But  the  ground  upon  which  I  put  this  part  of 
the  case  is,  that  by  the  law  of  this  country,  irrespective  of  the 
statute,  the  promise  must  point  to  the  particular  bills  and  de- 
scribe them  in  terms  not  to  be  mistaken,  and  that  the  statute 
has  in  no  way  enlarged  that  rule.  On  the  contrary,  if  it  has 
chang^ed  it  at  all,  it  has  limited  it  more  strictly  than  before.  In 
the  promise  l)efore  us  there  is  a  drawer,  drawee,  and  time  to 
run,  specified,  but  no  payee,  date,  sum,  or  number  of  bills  ;  but 
on  the  contrary,  it  contemplates  the  drawing  of  an  unlimited 
number,  in  favor  of  any  payee,  of  any  date  within  the  year,  and 
for  any  sums  not  exceeding  $3000  outstanding  at  any  one  time. 
Commercial  business  will  not  be  facilitated  by  such  a  construc- 
tion. Here  may  be  scores  of  bills  circulating,  and  in  various 
hands,  resting  upon  one  stationary  promise,  which  can  be  in  the 
custody  of  only  one  at  a  time,  and  this  paper  is  supposed  to  be 
a  full  acceptance  of  all  of  them  ad  fast  as  they  are  drawn.  I 
shall  hesitate  long  before  I  venture  to  give  to  a  statute  so  im- 
portant, a  construction  which  would  warrant  such  confusion  in 
this  branch  of  the  law  merchant.  It  is  believed  that  in  every 
case  where  the  promise  has  been  deemed  an  acceptance,  all 
the  parties  were  known  and  mentioned  in  the  promise. 

But  I  have  no  doubt  of  the  correctness  of  the  opinion  of  the 
supreme  court — that  this  was  a  promise  to  accept  ninety  da3^ 
after  sight,  and  not  ninety  days  after  date.  If  an  absolute  ac- 
ceptance of  bills  payable  ninety  days  after  date,  the  defendant 
might  be  liable  to  be  called  on  for  payment  the  very  first  mo- 
ment he  knew  of  the  existence  of  the  bill.    His  credit  might  be 
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destroyed  by  the  dishonor  of  the  paper  and  the  commencement 
of  a  prosecution,  unless  he  should  at  once  provide  for  a  bill  thus 
.  suddenly  brought  to  his  notice.  This  would  be  a  severe  con- 
struction against  a  guarantor  or  surety,  against  whom  the  rule 
of  construction  is  liberal,  and  should  not  be  pSsrmitted  unless  the 
language  is  entirely  explicit.  (3  Kenty  124 ;  12  Pet  207 ;  8 
Bing.  156.) 

There  is  no  estoppel  in  the  case.  For  all  that  appears,  the 
prior  drafts  had  all  been  actually  accepted  by  the  defendant. 
All  those  which  were  proved  had  been.  The  payment  of  those 
for  which  he  had  committed  himself  by  an  independent  act  of 
acceptance,  forms  no  impediment  against  his  refusing  one  which 
he  had  not  accepted,  provided  it  was  not  drawn  in  conformity 
with  the  undertaking. 
I  think  the  judgment  of  the  supreme  court  should  be  affirmed. 

LoTT,  Senator.  The  material  question  in  this  case  is,  wheth- 
er the  bill  on  which  it  is  sought  to  make  the  defendant  liable, 
was  drawn  in  conformity  with  the  letter  of  credit.  The  author- 
ity was  to  draw  "at  ninety  days."  The  bill  in  question  was 
drawn  payable  ninety  days  after  date.  This  was  not,  in  my 
opinion,  within  the  meaning  and  scope  of  the  authority.  It  is 
evident  from  the  nature  of  the  letter  of  credit  itself,  that  it  was 
made  for  the  accommodation  of  W.  H.  De  Forest  <fc  Co.,  to 
whom  it  was  given,  and  that  the  bills  were  not  exjiected  to  be 
drawn  on  funds  of  the  drawers.  Unnder  such  circumstances,  it 
would  be  doing  violence  to  the  intention  of  the  parties  to  hold 
that  the  defendant  intended  to  subject  himself  to  a  liability,  to 
pay  any  amount  not  exceeding  three  thousand  dollars,  from  time 
to  time,  during  the  year,  without  previous  presentment  or  notice. 
He  unquestionably  meant  that  the  words  "a^  ninety  days^ 
should  have  some  effective  operation.  He  was  prescribing  the 
terms  on  which  drafts  might  be  drawn  on  him.  He  knew  that 
if  no  limitation  was  prescribed,  they  might  be  drawn,  payable 
at  sight,  or  on  demand,  or  at  any  indefinite  period — thus  subject- 
ing him  from  time  to  time  during  a  whcie  year,  to  a  large  and 
uncertain  liability.    It  was  reasonable,  therefore^  for  him  to 
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guard  against  such  a  consequeoce  by  limiting  the  time  of  -pscf* 
ment.  This  he  expected  to  accomplish,  by  specifying  the  time 
"  at  ninety  day*.^^  Although  it  is  not  declared  whether  ninety 
days  after  sight  or  after  date  were  intended,  yet  I  think  the  only 
fair  and  legitimate  conclusion  is,  that  he  meant  the  former.  By 
8uch  a  construction,  |io  would  secvire  a  knowledge  not  only  of 
the  time  of  payment,  but  also  of  the  amount  to  be  paid.  If  on 
the  contrary  it  should  be  held  that  the  bills  cpuld  be  made  pay- 
able at  ninety  days  after  date,  he  might  be  called  on  for  pay- 
ment on  presentment,  without  any  previous  potice  whatever — 
a  construction  whjch  would  virtually  strike  the  words  <'at  nine- 
ty days"  out  of  the  letter  of  credit.  They  would  be  inefGsctual 
in  securing  any  time  for  payment,  and  so  far  as  I  can  discover 
entirely  nugatory,  in  respect  to  the  only  motive  there  copld  be 
for  inserting  them. 

It  has  been  urged  that  the  words  being  those  of  the  defendant 
himself,  uiust  be  taken  most  strongly  against  him.  Conceding 
the  position  to  be  true,  it  does  not  follo.w  tt^at  they  are  to  be  dis- 
regarded and  treated  as  unmeaning,  which  I  have  before  shown 
would  be  the  consequence  of  declaring  that  drafts  payable  ninety 
days  after  date  were  intended.  The  case  of  Parker  v.  Greeks 
(2  Wend.  545;  i$!.  C.  in  error,  6  id.  414,)  is  not  in  conflict 
with  the  views  above  presented,  4>lthough  a  recoyery  was  had 
pn  the  notes  sued  on,  which  were  drawn  at  four  n|on^hs  after 
dalte,  under  an  authority  to  draw  "a/  three  and  four  monthsP 
without  specifying  whether  after  date  or  sight,  yet  the  point 
pow  presented  was  not  raised  on  the  frial.  The  grounds  taken 
against  a  recovery-  were,  1.  That  the  letter  did  not  in  its  terms 
amount  to  an  acceptance ;  2.  If  it  did,  such  acceptance  way 
conditional,  and  the  plaintiff  was  bound  to  ptpve  the  terms  of 
the  condition  and  their  fulfilment,  to  entitle  hini  to  recover;  and 
3.  If  the  letter  was  an  engagenient  to  accept,  it  was  to  accept  at 
three  and  four  months,  and  the  terms^of  the  engagement  should 
have  been  strictly  pursued  by  drawing  two  bills  of  equal  ampuu^ 
one  at  three  and  the  other  at  four  months.  The  obj/ectiooe 
were  all  overruled  by  the  circuit  judge,  and  his  decisioii  was 
flamed.    The  chancellor,  in  the  discussion  of  t|ie  c^  in  t^ 
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court  of  errors,  expresses  the  opinion  that  an  agreement  to 
accept  at  three  and  four  months,  would  be  imderstood  that 
length  of  time  after  presentment  of  the  bill,  and  not  after  its 
date  ]  hilt  no  other  allusion  was  made  to  that  circumstance. 

If  I  am  correct  in  the  views  above  presented,  14:  follows  that 
the  bill  in  question  was  not  drawn  in  conformity  with  the  letter 
of  credit,  and  that  the  defendant  was  not  liable  oil  it.  The 
evidence  given  of  the  acts  of  the  parties  to  show  their  un^ 
derstanding  of  the  contract,  could  not  alter  its  legal  efieci. 
Bui  if  it  were  admissible,  it  would  not  aid  the  defendant. 
There  is  nothing  to  show  a  ratification  of  this  particular  bill. 
The  mere  fact  that  the  defendant  accepted  bills  drawn  by 
De  Forest  &  Co.,  payable  ninety  days  after  date,  does  not 
sliow  that  they  were  drawn  and  accepted  under  the  letter  of 
credit 

In  any  view  of  the  case,  the  judgment  should  be  affirmed. 

Spencer,  Senator.  It  appears  to  me  that  the  supreme  court 
were  clearly  right  in  holding  that  the  letter  of  credit  conferred 
an  absolute  authority  upon  De  Forest  &  Co.  to  draw  bills,  and 
that  it  was  an  unconditional  promise  to  accept  within  the  mean- 
ing of  the  statute,  (1  iJ.  S.  768,  §  8,)  and  that  the  only  limitation 
was  that  no  more  than  $3000  should  be  running  and  unpaid  at 
any  one  tima  This  limitation  was  not  exceeded  by  drawing 
the  bill  on  which  the  suit  was  brought 

The  only  question  which  needs  to  be  considered,  is  whether 
the  bill  was  drawn  in  conformity  to  the  letter  of  credit  in  respect 
to  the  time  of  credit?  Whether  "at  ninety  days,"  necessarily 
and  in  point  of  law,  means  "after  sight,"  and  not  "after  date." 
That  it  is  not  so  expressed  in  terms,  all  will  agree.  If  the  pre- 
cise legal  meaning  of  the  terms  be  not  fixed  by  law,  then  it 
aeems  to  me  that  the  intention  and  understanding  of  the  parties 
to  the  agreement  ought  not  to  be  overlooked  or  disregarded, 
l^his  has  been  as  clearly  declared  by  the  conduct  of  the  parties 
to  the  agreement,  as  if  it  had  been  written  in  it.  With  a  fult 
knowledge  of  this  understanding  and  practical  construction,  the 
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plaintiffs  discounted  iAis  bill,  and  it  seems  to  me  that  good  fiuth 
now  requires  that  the.defendant  should  be  held  to  what  his  con- 
duct has  again  and  again  practically  declared. 

When  the  letter  of  credit  was  given,  the  defendant  had  a  right 
to  prescribe  the  terms  in  language  as  precise  as  he  chose.  If  he 
lefl  any  point  open  and  doubtful,  the  intendment  should  be 
against  him.  By  not  defining  with  precision  to  what  he  intend- 
ed the  ninety  days  to  relate,  it  seems  to  me  he  left  it  to  De  Forest 
&  Co.  to  consult  their  own  convenience  and  pleasure  whether 
they  would  draw  "after  sight,"  or  "after  date ;"  and  that  a  bill 
drawn  either  way  would  be  within  the  authority  conferred. 
This  view  of  the  case  is  strengthened  by  the  fact  that  the  ac- 
ceptances were  given  for  the  accommodation  of  the  drawers, 
who  were  expected  to  provide  the  funds  for  their  payment  It 
was  therefore  far  more  important  to  the  drawers  than  to  the  ac- 
ceptor to  know  the  precise  day  on  which  each  bill  was  payable. 
This  could  only  be  conveniently  done  by  fixing  a  day  certain 
for  the  payment  of  the  bills. 

The  chief  justice  places  his  opinion  upon  tlie  ground  that 
the  acceptor  intended  to  secure  himself  a  credit  of  ninety  days, 
after  learning  that  the  bill  was  in  existence,  but  that  in  the  way  this 
bill  was  drawn,  he  was  not  sure  of  obtaining  the  credit  of  a  sin- 
gle day,  as  the  holder  was  not  bound  to  make  presentment  until 
the  bill  came  to  maturity.  This  is  a  difficulty  he  might  have 
guarded  against  when  he  gave  the  letter  of  credit.  But  it  is  fair 
to  suppose  that  he  gave  it  with  a  full  knowledge  of  the  very 
general,  if  not  universal  custom  of  merchants,  for  the  drawer  to 
advise  the  drawee  that  he  has  drawn  iipon  him;  and  also  that 
it  is  a  very  general  custom  for  country  banks,  when  they  discount 
paper  payable  in  New- York,  to  forward  it  at  an  early  day  for 
collection  to  their  corresponding  banks  in  that  city,  as  was  done 
in  every  instance  by  these  plaintiflTs.  With  a  knowledge  of  such 
custom,  the  defendant  might  very  well  give  to  the  drawers  the 
advantage  of  certainly  knowing  on  what  day  their  bills  matured? 
It  is  well  known  that  a  vast  many  bills  are  drawn  by  coomier- 
cial  men  in  the  country,  upon  their  correspondents  and  consignees 
in  the  city,  and  often  in  anticipation  of  consignments,  which 
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are  discounted  by  the  country  banks  before  acceptance.  Theses 
for  the  convenience  of  discount,  are  more  frequently  drawn  pay- 
aWe  a  given  number  of  days  "after  date,"  than  "after  sight." 

Since  the  argument  of  this  cause,  I  ha^e  inquired  of  bankers 
and  commercial  men  in  the  city  of  New- York,  as  to  the  prevail- 
ing method  of  drawing  bills  in  the  country,  and  how  they 
would  imderstand  the  authority  given  by  the  defendant  to  De 
Forest  &  Co.,  and  have  been  informed  by  them  that  the  bills  are 
drawn  in  both  forms  at  the  pleasure  of  the  drawers,  and  that 
according  to  their  understanding,  this  letter  of  credit  conferred 
authority  to  draw  in  either  form. 

It  seems  to  me  that  the  plain  justice  of  the  case  is  strongly 
with  the  plaintiffs,  and  that  the  law  is  in  harmony  with  it.  In 
my  opinion,  therefore,  the  judgment  of  the  supreme  court  ought 
to  be  reversed  and  a  new  trial  ordered. 

Talcott,  Senator.  The  letter  of  credit  in  question  was 
clearly  an  unconditional  promise  to  accept  the  bills  of  W.  H.  De 
Forest  &,  Co.,  if  drawn  in  conformity  with  its  terms,  and  hence, 
as  to  such  bills,  was  an  actual  acceptance  within  the  meaning 
of  the  statute.  (1  R.  IS.  768,  §  8 ;  Bank  of  Michigan  v.  J?/y, 
17  Wend.  508 ;  Greele  v.  Parker,  5  id.  414.)  The  letter  was 
to  continue  in  force  for  one  year  from  its  date,  and  expressly 
authorized  bills  to  be  drawn  from  time  to  time,  and  for  such 
amounts  as  the  De  Forests  should  require,  subject  only  to  the 
two  restrictions  contained  in  the  letter,  to  wit,  that  they  should 
be  at  ninety  daps,  and  that  the  whole  amount  running  and  un- 
paid, should  not  exceed  $3000.  The  amount  of  unpaid  bills, 
including  the  one  in  question,  at  the  time  the  latter  was  drawn, 
having  been  within  the  required  limit,  it  is  of  no  consequence 
what  number  or  amount  of  bills  had  been  previously  drawn, 
provided  they  were  not  then  outstanding,  or  in  the  words  of  the 
letter,  were  not  then  "  running  and  unpaid."  The  language  of 
the  letter  is  too  plain  to  admit  of  a  doubt  that  the  object  in  lim- 
iting the  credit  to  $3000,  was  to  fix  a  sum,  beyond  which  the 
defendant  should  at  no  one  time  be  liable.  In  this  respect,  then, 
there  was  no  violation  of  the  provisions  of  the  letter,  and  it  only 
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remains  to  ioquire  wbedier  the  bill  in  question,  wfajck  was  madm 
payable  at  ninety  days  a^ter  date,  was  in  confonnity  vith  the 
authority  to  draw  "at  ninety  days,"  on  whether  this  authcNrity 
required  the  bills  to  be  draAvn  at  ninety  days  after  sight.  The 
supreme  court  held  the  latter  to  be  the  true  oonstroctioD  of  the 
letter  and  decided  the  case  on  that  ground.  The  argument  on 
this  point,  in  suj^rt  of  the  judgment  under  reyiew,  is,  that  un- 
less the  bills  drawn  under  the  letter  in  question,  are  required  to 
have  been  at  ninety  days  sigfU,  it  might  have  happened  that 
the  writer  of  the  letter  would  not  have  been  advised  of  the  ex- 
istence of  such  bills  until  the  time  of  payment  had  arrived,  and 
might  thus  be  compdled,  virtually,  to  pay  them  at  sight.  As  this 
might  have  been  inconvenient  to  McFarlan,  who  gave  the  letter, 
the  inference  is  deduced  that  he  must  have  int^ded  diat  the 
letter  should  receive  such  a  constniction  as  would  give  him 
ninety  days  time  on  the  bills,  after  sight.  To  this  it  may  be 
answered,  that  if  such  were  really  the  defendant's  opginal  inten- 
tion, he  should  have  used  language  which  would  have  ezpresaed 
that  intention  to  others,  and  have  msured  a  like  Interpretation 
by  them. 

The  language  of  the  letter  is  elliptical,  and  it  being  cus* 
tomary,  in  commercial  usage,  to  draw  bills  of  exchange  payable 
at  specified  times,  after  date,  as  well  as  after  sights  the  letter 
certainly  carries  on  its  face  no  intimation  that  \aI\s  of  the  latter 
description  only  were  to  be  drawn  under  it.  In  such  caise^ 
wh^re  the  true  import  and  meaning  of  a  written  inistninient  is 
doubtful,  there  is  no  rule  of  law  which  requires  such  a  oonstme- 
tion  to  be  put  upon  it,  as  shall  be  most  favomble  to  the  interests, 
or  even  in  accordance  with  the  actual  or  presumed  intention  or 
]nterpretati<m  of  the  party  who  uttered  it ;  but  on  the  contrary, 
the  legal  doctrine  is  well  settled  to  be,  that  as  to  such  an  instru- 
ment— where  the  intention  of  the  parties  cannot  be  determined 
from  its  language,  or  "  by  the  light  of  surrounding  circumsiBn- 
ces,^' — it  shall  be  construed  most  strongly  against  the  person  using 
the  doubtful  language,  and  in  favor  of  him  who  has  been  misiedi 
and  has  advanced  his  numey  upon  it.  In  Mason  v.  Priieharii 
(IB  Easti  227,)  in  eonstrtttng  a  written  instrument  by  whkh  As 
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defendant  agieed  to  guaranty  the  plaintiff  for  any  goods  he  had 
en  might  sui^ly  his  brother  W.  P.  with  to  the  amount  of  £100, 
the  court  held  it  to  be  a  continuii^  guaranty,  and  said  that  "  the 
words  we're  to  be  talcen  as  strongly  against  the  party  giving  the 
guaranty  as  the  sense  of  diem  would  admit  of." 

In  Lawrence  v.  McCalmont,  (2  How.  S.  G.  Rep.  450,)  after 
referring  to  the  case  in  12  East,  Judge  Btory  uses  the  following 
language :  <'  Indeed,  if  the  language  used  be  ambiguous,  and  ad- 
mits of  two  fiiir  inteipretations^  and  the  guarantee  has  advanced 
his  money  upon  the  faith  of  the  interpretation  most  favorable  to 
bis  rights,  that  mterpretation  will  prevail  in  his  favor ;  for  it  does 
not  lie  in  the  mouth  of  the  guarantor  to  say  that  he  may,  with- 
out peril,  scatter  ambiguous  words,  by  which  the  other  party  is 
misled  to  his  injury."  In  Ehrgreave  v.  Sfnee^  (6  Bing.  24S,) 
Tindall,  C.  J.  says,  <'  there  is  no  reason  for  putting  on  a  guaranty 
a  construction  different  from  that  which  the  court  puts  on 
any  other  instrument.  With  regard  to  other  instruments,  the 
rule  is,  that  if  the  party  executing  them  leaves  any  thing  am- 
biguous in  his  expressionfi^  such  ambiguity  must  be  taken  most 
strongly  against  himself."  {See  also  to  the  sainepointj  Tkrock- 
merton  v.  Tracy,  1  Plowd.  156 ;  Bac,  Ab,  Covt.  F;  Munn  v. 
Baker,  2  Stark.  226 ;  Story  on  Cent.  M  258,  260,  261 ;  Wal- 
rath  V.  Thompson,  4  ISll,  200.)  If  the  doctrine  of  these  cases 
be  applied  to  the  one  in  hand,  I  am  unable  to  see  how  the  judg- 
ment of  the  supreme  court  can  be  sustained.  It  follows  from 
them,  that  whatever  may  have  been  the  defendant's  understand- 
ing of  the  letter,  the  language  which  he  employed  having  been 
susceptible  of  two  interpretations,  neither  of  which  would  be 
strained  or  unreasonable,  and  the  plaintiffs  having  purchased  the 
bill  in  question  in  good  faith,  the  proper  inquiry  is,  which  of 
these  interpretations  did  they  put  upon  the  letter ;  and  this  being 
determined,  fixes,  I  think,  its  legal  construction  as  between 
these  parties.  Applying  this  test,  the  construction  given  by  the 
plaintiffs  undoubtedly  was,  that  the  letter  authorized  the  bill  as 
drawn;  fer  otherwise  the  letter,  upon  the  strength  of  which 
they  discounted  the  bill,  would  not  operate  as  a  preacceptance, 
and  would  therefore  be  valueless  to  them,  and  leave  them  with- 
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ont  any  claim  upon  the  defendant  until  his  actual  acceptance^ 
which  in  this  case  has  never  been  given.  The  fact  that  ihe 
plaintifis  sent  the  bill  to  the  defendant  for  acceptance,  soon  after 
they  received  it,  is  sufficiently  accounted  for  by  the  necessity  of 
having  an  acceptance  on  the  &ce  of  the  bill,  to  enable  them  to 
negotiate  it  to  other  parties. 

Again,  suppose  the  bill  in  question  had  been  drawn  in  the 
precise  language  of  the  letter,  ^  at  ninety  days,"  without  insert- 
ing the  word  "date"  or  "sight,"  and  then  negotiated  to  die 
plaintifis  for  value,  (as  was  the  case  here,)  on  the  day  of  its  date, 
would  it  not  have  fallen  due  at  the  expiration  of  ninety  dap 
(with  the  days  of  grace,)  from  tliat  time?  By  virtue  of  the  let- 
ter, the  bill  would  have  been  actually  accepted  at  its  date;  the 
instrument  would  then  have  been  perfect,  and  the  contract  com- 
plete to  pay  in  ninety  days ;  and  it  seems  to  me  quite  clear  that  the 
time  named  in  the  bill  would  have  commenced  running  from 
that  moment.  If  this  be  so,  the  bill  in  question  was  strictly 
within  the  letter  of  the  authority  under  which  it  was  drawn. 

In  every  aspect  of  the  case,  I  think  the  judgment  of  the 
supreme  court  should  be  reversed. 

Barlow  aud  Johnson,  Senators,  also  delivered  written  opin- 
ions in  favor  of  reversal,  upon  the  same  grounds  taken  in  the 
opinions  of  Senators  Spencer  and  Talcott. 

On  the  question  being  put, "  Shall  this  judgment  be  reversed  T 
the  members  of  the  court  voted  as  follows : 

Far  reversal:  Senators  Barlow, Beers,  Burnham,  Deyo, 
Emmons,  Johnson,  Spencer,  Talcott  and  Williams — ^9. 

For  affirmance :  The  President,  and  Senators  Dennis* 
TON,  Hand,  Hard,  Lott,  Mitchell,  Porter,  Putnam,  San 
70RD,  J.  B.  Smith,  Wheeler  and  Wright — 12. 

JtfJgment  affirmed. 
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Kanouse  and  Whigam  vs.  Dormedy. 

In  a  suit  on  a  bond  given  to  discharge  an  attachment  pursuant  io^  IL  S.  12,  §  55» 
the  plaintiff  is  not  bound  to  show  the  facts  necessaiy  to  give  jurisdiction  to  the  cf- 
ficer  who  issued  the  attachment,  or  that  the  case  was  one  in  which  an  attachment 
might^be  issued  according  to  the  statute. 

And  where,  in  such  an  action,  the  attaching  creditor's  demand  arose  upon  a  contract 
made  out  of  this  state,  and  the  plaintiff  omitted  to  aver,  and  failed  to  prove,  that 
the  attaching  creditor  was  a  resident  of  this  state,  held  that  he  was,  notwithstand- 
ing, entitled  to  recover. 

Whether,  if  the  defendant  had  shown  affirmatively  that  the  creditor  was  a  non-resi- 
dent, it  wcnld  have  affi>rded  a  defence  to  the  actidb,  (^aere.  Per  WalwortHi 
Chanedlor. 

On  error  from  the  supreme  court,  to  review  a  judgment  af- 
firming one  rendered  by  the  court  of  common  pleas  of  the  city 
and  county  of  New- York.  In  the  last  mentioned  court,  Dorme- 
dy sued  Kanouse  and  Whigam  in  debt  on  a  bond  executed  by  the 
defendants,  pursuant  \jo2  R.  S,  12,  §§  65,  56,  for  the  purpose  of 
discharging  an  attachment  which  had  been  issued  at  the  instance 
of  the  plaintiff,  against  Kanouse,  as  an  absent  debtor,  Whigam 
executing  the  bond  as  surety.  ^  It  was  in  the  penalty  of  $240, 
conditioned  for  the  payment  to  each  attaching  creditor  of  "  the 
amomit  justly  due  by  such  debtor  to  him  at  the  time  when  he 
became  an  attaching  creditor,"  &c.  The  declaration  set  forth 
the  proceedings  to  obtain  the  attachment,  and  averred  that 
Kanouse  was  a  resident  of  the  state  of  New  Jersey,  and  that  the 
plaintiff  had  a  demand  against  him  of  one  hundred  and  twenty 
dollars  and  upwards,  over  and  above  all  discounts,  arising  upon 
contract,  for  money  lent  and  work  and  labor  done  and  perform- 
ed in  Jersey  City,  in  the  state  of  New  Jersey.  It  stated  that  the 
associate  judge,  to  whom  the  application  was  made,  issued  his 
warrant  of  attachment  to  the  sheriff  of  the  city  and  county  of 
New- York,  commanding  him  to  attach  the  property  of  Kanouse, 
&c.,  and  directed  the  publication  of  notices  according  to  the 
statute ;  and  that  such  proceedings  were  thereupon  had,  that  af- 
terwards, on  the  day  of  the  date  of  the  bond,  Kanouse  applied  to 
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the  judge  to  discharge  the  warrant,  and  for  that  purpose  he  and 
Whigam  executed  the  bond,  and  the  judge  thereupon  made  an 
order  discharging  the  warrant ;  that  Kanonse,  at  the  time  the 
application  for  the  attachment  was  made,  was  justly  indebted  to 
the  plaintiff  in  one  hundred  and  twenty  dollars,  for  work,  labor, 
toe.  Breach,  that  the  defendants  have  not  paid  the  plaintiff  the 
amount  of  the  aforesaid  indebtednessi  Pleas.  1.  Non  est  fac- 
tum; 2.  That  Kanouse  was  not  Indebted  to  the  ptakitiff.  The 
defendants  also  gave  notice  that  they  would  prove  on  the  trial 
that  the  plaintiff  (as  well  as  Kanouse)  was  a  resident  of  the  state 
ef  New  Jersey  when  the  attachment  was  applied  fi>f,  and  during 
the  pendency  of  the  ploeeedings  thereon,  and  thai  the  indebted- 
ness of  the  plaintiff  accrued  in  that  state. 

On  the  trial  in  the  common  pleas,  the  execution  of  the  bond 
was  proved,  and  both  parties  gave  evidence  touching  the  alleged 
indebtedness  of  Kanouse  to  the  plaintiff.  Before  the  cause  was 
submitted  to  the  jury,  the  defendants'  counsel  requested  the 
court  to  charge,  that  there  being  no  evidence,  and  no  averment 
in  the  declaration,  that  the  plaintiff— the  attaching  creditor — ^was 
a  resident  of  this  state^  and  it  appearing  that  the  contract  out  of 
which  the  indebtedness  arose  was  made  in  New  Jersey,  tb« 
plaintiff  was  not  entitled  to  recover.  The  court  refused  to  charge 
as  requested,  but  submitted  to  the  jury  the  evidence  relating  to 
the  existence  of  the  indebtedness,  advising  them  to  find  for  the 
plaintiff  if  such  indebtedness  were  proved.  The  defendants  ex- 
cepted, and  the  jury  gave  a  verdict  for  the  plaintiff,  upon  which 
the  court  rendered  judgment,  which,  on  error  brought  by  the 
defendants,  was  affirrped  by  the  supreme  court.  The  defendants 
then  brought  error  to  this  court. 

J,  M.  Martin^  for  the  plaintiffs  in  error.  1.  To  authorize  a 
proceeding  under  this  statute  against  an  absent  debtor,  the  in- 
debtedness must  have  arisen  upon  a  contract  made  in  this  state, 
or  the  creditors  must  reside  within  this  state.  (2  if.  &  3,  i  1, 
sub.  2 ;  I?i  ike  matter  of  Fitzgerald^  2  Cainesf  JR.  318 ;  Ex 
'parte  Schroeder^  6  CmDetiy  60S ;  In  the  matter  of  FHtck,  2 
Wend.  298.)    2.  The  plaintiff  was  bound  to  show  aflSnna- 
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tively  that  the  cose  was  one  in  which  an  attachmjeat  might,  by 
law,  be  issued.  As  he  failed  to  4q.so,  the  officer  is  not  shown 
to  have  had  jurisdiction,  and  the  proceedings  includhig  the  bond, 
were,  upon  well  settled  principle ^void,  {Vase  -y.  Deane^l 
Mass.  280;  Commonwealth  v.  Loveridge,  11  ?rf..337;  Same 
V.  OtiSj  16  id.  198 ;  People  v.  Brown,  23  Wend.i7 ;  Dakin 
V.  Hudson,  6  Cowen,  221 ;  Lowndes  y.  Moses,  1  McCord^s  Law 
Rep.  420.) 

•Z  B.  Scoles,  for  the  defendant  in  error,  contended  that  the 
bond  having  been  given  voluntarily,  to  procure  the  discharge 
of  the  warrant,  the  question  as  to  the  legality  of  the  proceeding 
against  Kanouse  was  immaterial,  and  could  not  be  made  a  sub- 
ject of  inquiry  in  a  suit  on  the  bond,  and  that  all  that  was  said 
in  the  declaration  touching  the  proceedings  before  the  associate 
judge  was  surplusage.  But  if  this  were  not  so,  he  said  that  the 
onus  of  showing  the  existence  of  a  fact  which  rendered  the  war- 
rant invalid  rested  on  the  defendants,  who  had  offered  no  proof 
upon  that  point.  He  cited  Ri7ig  v.  Gribbs,  (26  Wend.  502, 510 ;) 
and  Johfison  v.  Laserre,  (2  Ld.  Ray.  1459.) 

The  Chancellor.  This  suit,  ^  in  the  court  of  common 
pleas,  was  brought  on  a  bond  given  by  Kanouse  and  Whigam 
to  Dormedy,  upon  the  discharge  on  an  attachment  against  Ka- 
nouse as  a  non-resident  debtor.  The  statute  authorizes  such  an 
attachment  where  the  debt  was  contracted  in  this  state,  or  where 
the  same  is  due  to  a  creditor  residing  within  this  state  at  the 
time  of  the  application,  although  the  debt  was  contracted  else- 
where. In  this  case,  it  appeared  that  Kanouse  resided  at  Jersey 
City,  and  it  is  fairly  to  be  inferred  from  the  testimony  that  the 
debJt  was  contracted  there.  But  there  was  no  evidence  as  to 
whether  the  attaching  creditor  did  or  did  not  reside  in  this  slatfl 
at  the  time  the  attachment  was  issued.  TThe  only  question  in 
this  case,  therefore,  is  whether,  in  this  suit  upon  the  bond  given 
upon  the  discharge  of  the  attachment,  and  under  the  pleadings, 
the  plaintiff  was  bound  to  prove  that  he  was  a  resident  of  this 
state  at  the  time  the  attachment  issued ;  or  whether,  in  the  ab- 
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sence  of  any  proof  to  the  contrary,  the  court  will  not  presume 
the  attachmefit  was  regularly  issued  ?  Whether  it  would  be  a 
good  defence  ttf"*S'  suit  upon  §itch  a  bond,  for  the  defendants  to 
show  afflrnfetiv^ry,  that  the  officer  who  issued  the  attachment  , 
had  no  jurisdiction  or  a;Uthotity  to  issue  the  same,*and  that  Ear 
nouse  was  compelled  to  give  the  bond  to  obtain  possession  of 
his  property,  which  had  been  improperly  attached,  is  another 
and  a  different  quest ion:(a) 

Had  the  bond  in  this  case  been  taken  in  the  name  of  several 
attaching  creditors,  having  separate  debts  due  to  them,  and  a 
suit  upon  the  bond  had  been  brought  in  the  name  of  one  of  them 
only,  as  authorized  by  the  original  fifty-seventh  section  of  the 
statute,  (2  JR.  S.  72,  §  60,  3rf.  ed.y)  it  might  have  been  necessary 

■ 

for  him  to  show  that  he  was  a  regular  attaching  creditor,  to  en- 
able him  to  sustain  a  suit  upon  the  bond,  in  his  own  name  aloue, 
contrary  to  the  course  of  the  common  law.  But  in  this  case  the 
bond  wds  given  to  Dorihedy  as  the  sole  att^hing  creditor,  with 
a  condition  which  would  have  enabled  him  to  maintain  a  suit 
thereon  at  common  law,  independent  of  any  statutory  provision 
on  the  subject. 

I  am  not  aware  of  any  principle  of  the  common  law  which 
requires  the  obligee  in  such  a  bond,  when  he  brings  a  suit  there- 
on against  the  obligors,  to  do  any  thing  more  in  his  declaration 
than  to  state  the  giving  of  the  bond  by  the  defendants,  and  to 
assign  proper  breaches  of  the  conditions  to  show  that  the  bond 
has  become  forfeited ;  and  to  enable  the  jury  to  assess  the  dam- 
ages upon  such  breaches,  as  required  by  the  statute  relative  to 
suits  upon  bonds  other  than  for  the  payment  of  money.  And 
where  the  execution  of  the  bond  is  admitted  or  proved  upon  the 
trial,  and  the  breach  of  the  condition  thereof  is  also  proved,  the 
onus  of  establishing  the  fact  that  the  bond  was  improperly  ob- 
tairied,  by  coercion  or  otherwise,  as  by  an  ill^al  and  unauthor- 
ized imprisonment  of  the  defendants,  or  in  consequence  of  an 
illegal  detention  of  their  goods  under  color  of  an  attachment 


(a)  See  Homan  t.  Brinckerhoff,  (I  .Penio,  184.) 
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^Dted  by  an  officer  who  had  no  authority  to  issue  the  same,  is 
necessarily  thrown  upon  them.  Here,  if  the  defendants  had 
pleaded  in  bar  of  the  plaintiff's  action,  that  at  the  time  of  the  ap- 
plication for  the  attachment,  the  attaching  creditor  was  not  a 
resident  of  this  state,  and  that  Kanouse  was  not  indebted  to  him 
upon  a  contract  made  in  this  state,  instead  of  giving  notice  of 
such  defence  under  their  plea  of  non  est  factum^  and  issue  had 
been  taken  on  such  special  plea,  the  onus  of  proving  the  facts 
stated  in  that  plea  would  unquestionably  hava  been  thrown 
upon  the  defendants.  And  the  result  must  be  the  same,  where 
they  attempt  to  establish  such  a  defence  under  the  notice  given 
with  their  plea  of  non  est  factum. 

yiie  cases  referred  to,  from  the  decisions  in  Massachusetts,  de- 
pended  upon  an  entirely  different  principle.  Vosfi  v.  Deane^ 
(7  Jflctss.  Rep,  280,)  was  a  proceeding  by  scire  faciei  by  indi- 
viduals lupon  a  recognizance  for  tH'e  appearance  of  Harris  to 
answer  a  charge  against  him  as  a  receiver  of  stolen  goods  which 
belonged  to  the  plaintiff.  This  was  not  a  common  law  record, 
upon  which  the  injured  party  could  bring  a  scire  facias.  And 
as  the  court  decided  that  the  statute  authorizing  such  a  recogni- 
zance for  the  benefit  of  the  party  whose  goods  had  been  stolen, 
only  extended  to  the  case  of  the  thief  himself,  and  not  to  the  re- 
ceiver of  the  stolen  goods,  the  recognizance  had  no  more  validity 
as  a  record,  than  if  it  had  been  entered  into  before  the  constable. 
So  in  the  case  of  TTie  Commonwealth  v.  Loveridge,  (11  Mass. 
Rep.  337,)  a  justice  of  the  peace  had  taken  a  recognizance  for 
the  appearance  of  a  person  charged  before  him  with  homicide, 
where  the  statute  had  directed  him  to  commit  to  prison  persons 
guilty,  or  suspected  to  be  guilty,  of  that  and  other  capital  offen- 
ces ;  and  only  authorized  him  to  hold  to  bail  in  the  case  of  les- 
ser offences,  j^nd  the  want  of  jurisdiction  appearing  upon  the 
face  of  the  recognizance  itself,  the  court  very  properly  held  that 
the  recognizance  was  void.  In  the  case  of  The  Commonwealth 
V.  OtiSj  (16  Idem,  198,)  where  a  justice  of  the  peace  had  as- 
sumed the  power  to  bail  a  felon,  after  conviction,  and  contrary 
to  the  statute  relative  to  the  powers  of  justices  to  take  bail,  a 
similar  decision  was  made,  in  a  proceeding  by  scire  facias  upon 
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the  void  reca^izance ;  which  recognizance,  upon  its  face,  diow* 
ed  that  the  justice  bad  no  authority  to  take  it.  So  in  the  caaa 
of  Tke  People  r.  Brown,  in  our  own  supreme  court,  (23  Wend, 
Rep.  47,)  where  the  recogrnizance  had  heen  taken  by  a  single 
magistrate,  when  the  statute  required  the  coocunence  of  two  to 
bait  the  offender,  and  that  fact  appeared  froax  the  plaintiff's  de- 
elaratk>n  in  the  action  upon  such  recbgnizance^  the  court  very 
properly  decided  that  the  recognizance  was  void.  These  recog- 
nizances are  in  the  nature  of  records ;  and  when  taken  by  a  jus- 
tice of  the  peace,  or  a  court  of  inferior  jurisdiction,  to  sustain  an 
action  or  proceeding  by  scire  facias  upon  them,  the  plaintiff  must 
show  that  such  justice  or  inferior  court  had  jurisdiction  of  the 
case  or  proceeding  in  which  the  same  was  taken.  And  it  must 
also  be  a  case  in  which  he  was  authorized  by  law  to  take  such 
a  recognizance.  But  in  a  suit  upon  a  bond  in  the  name  of  the 
obligee,  against  the  obligor  therein,  and  which  bond  upon  its 
face  does  not  appear  to  hare  beeu  improperly  or  illegally  taken, 
it  is  sufficient  for  the  plaintiff  to  declare  upon  the  bond  itself  in 
the  usual  manner,  where  he  only  seeks  to  obtain  a  common  law 
judgment  thereon,  and  to  assess  his  damages  for  the  breach  of 
the  condition.  The  case  is  otherwise  where  a  new  remedy,  or 
a  new  cause  of  action,  is  given  by  statute,  and  the  plaintiff  wish- 
es to  avail  himself  ci  that.  For,  to  do  so,  he  must  bring  himself 
within  the  statute  by  showing  all  the  fsicts  neoessary  for  that 
purpose.  {Dakin  v.  Ekidson,  (6  Oawetis  Rep,  ^1 ;  Lotpudss 
T.  Moses,  1  MoOordPs  Lens  Rep.  420.) 

This  being  a  common  law  suit,  I  think  the  plaintiff  in  the 
court  of  common  pleas  was  entitled  to  recover  upon  the  facts 
which  were  produced  in  evidence  by  him.  There  was,  tbete- 
fore,  no  error  in  the  charge  of  the  judge  who  tried  the  cause, 
and  the  judgment  of  the  supreme  court  should  be  affirmed. 

Barlow,  Porter,  and  Spencer,  Senators^  alac^  delifered 
written  opinions  in  favor  of  affirming  the  judgment,  upon 
the  same  grounds,  in  substance,  stated  in  the  opinion  of  lbs 
chancdilor. 
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Wbi0ht,  Senator.  This  case  ppesents  tlie  single  question  of 
jtirisdiction — which,  in  my  opinion,  is  one  of  considesable  import- 
ance. The  real  and  personal  estate  of  a  debtor  may  be  attached 
for  the  payment  of  his  debts,  in  certain  cases,  and  among  others^ 
^  Whenever  any  person,  not  beii^  a  resident  of  this  state,  shall 
be  indebted  on  a  contract  made  within  this  state,  or  to  a  credit 
or  residing  within  this  state^  althotigh  upon  a  contract  made 
elsewhere.''  (12  R.S,^h  I.)  The  attachment  in  this  case  was 
issued  under  the  second  subdivision,  and  upon  the  ground  of  the 
non-resideuce  of  the  debtor.  In  order  to  obtain  the  attachment 
it  was  necessary  to  prore  before  the  officer  to  whom  the  appli* 
cation  was  addressed,  affirmatively  and  distinctly :  1.  That  the 
debtor  was  a  non-iesident  2.  That  the  creditor  was  a  resident, 
or,  if  he  was  a  non-iesident,  that  the  demand  arose  upon  a  contract 
made  within  this  state.  These  are  jurisdictional  &cta,  to  be  es- 
tablished by  the  party  seeking  the  smnmary  process  of  attach- 
ment ;  and  the  omission  of  either  fact  in  the  pioceedings,  would 
be  a  fatal  delect,  upon  a  certiorari  issued  to  review  the  acts  of 
the  magistrate.  It  is  a  familiar  and  well  established  principle 
of  the  law,  so  well  settled  that  a  reference  to  authorities  is  wholly 
unnecessary,  tiiat  all  inferior  and  sabordinate  tribunals,  whose 
proceedings  are  regulated  and  defined  by  statutory  provision^ 
must  pursue  strictly  the  requtfonents  of  the  statute ;  and  every 
fact  made  necessary  by  the  legislature  to  confer  jurisdiction 
must  affiniiatively  appear.  For  instance,  the  statute  gives  the 
remedy  only  in  cases  of  demands  arising  upon  contiact  or  upon 
judgment  or  decree  rendered  within  the  state,  amounting  to  one 
hwidred  dollars  or  upwards.  {Id.  §  3.)  Suppose  the  attach- 
ing creditor  should  omit  to  state  in  his  affidavit  before  the  judge, 
that  his  demand  arose  upon  conttact,  judgment  or  decree  amount- 
ing to  one  hundred  dollars,  does  any  one  believe  that  the  pro- 
ceedings under  the  attachment  issued  upon  such  an  affidavit 
could  be  sustained  for  any  purpose  ?  In  the  matter  of  Hixrd^ 
(9  Wend.  465,)  the  supreme  court  befd  that  under  this  statute 
administrators  could  not  be  proceeded  against  for  a  demand  due 
from  their  intestate,  and  they  set  aside  .be  proceedings  upon  ap- 
plication of  the  administrators,  after  the  appointment  of  trusteeik 
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Chief  Justice  Nelson  said,  "the  want  of  jurisdiction  appears  on 
the  face  of  the  proceedings,  and  the  court  are  bound  to  correct 
any  errors  therein,  without  regard  to  the  seeming  laches  of  the 
administrators."  {See  also  Cowen  ^  HilVs  Notes,  987,  1002.) 
The  principle  of  these  authorities  was  not  disputed  upon  the  ar- 
gument, and  the  defendant  conceded  that  if  the  question  of  tlie 
residence  in  this  state,  of  the  attaching  creditor  had  been 
presented  by  a  direct  application  to  set  aside  or  reverse  the  pro- 
ceedings before*  the  judge,  the  defect  would  be  fatal.  It  must 
necessarily  be  so,  within  all  the  adjudications  in  this  state. 

We  are  then  to  inquire  whether  the  defendants  are  precluded 
by  going  to  trial  upon  the  issue  ofnon  est  factum,  from  taking 
this  objection  ?  In  short,  whether  the  defect  is  open  to  the  de- 
fendants in  any  suit  or  proceeding  to  enforce  the  remedy  under 
this  attachment?  The  plaintiff,  in  order  to  make  out  a  case  in 
his  declaration  which  justified  the  giving  the  bond  in  question, 
was  compelled  to  set  forth  the  proceedings  before  the  judge. 
This  is  so  held  by  Judge  Cowen  in  Ring  v.  Gibbs,  (26  WetuL 
602,)  and  the  chancellor  in  delivering  his  opinion  for  reversing 
the  judgment  of  the  supreme  court  does  not  controvert  the  doc- 
trine  of  Judge  Cowen,  that  in  declaring  upon  a  bond  avowedly 
taken  pursuant  to  a  statute  authorizing  summary  proceedings,  it 
should  show  that  facts  existed  which  by  law  authorized  the  ob- 
ligee to  require  the  bond  to  be  given.  This  the  plaintiff  in  this 
case  attempted  to  do,  but  he  has  omitted  to  set  forth  one  essen- 
tial fact^  which  according  to  the  statute  must  appear,  in  order  to 
justify  the  judge  in  issuing  the  attachment  The  defendants 
instead  of  demurring,  as  they  could  have  done,  and  thus  have 
presented  this  distinct  question,  chose  to  go  down  to  trial  and 
take  their  chance  of  defeating  the  plaintiff  upon  some  other  de- 
fect in  his  proof,  but  in  no  way  waiving  their  right  to  insist  on 
this  defect  in  the  plaintiff's  case.  In  the  matter  of  Faulhier,  (4 
^11,  598,)  the  supreme  court  say  that  the  question  of  jurisdiction 
must  always  remain  open  to  the  debtor ;  for  if  the  oflScer  had  no 
jurisdiction,  the  whole  proceeding  was  coram  nonjudice.  If  it 
must  always  remain  open,  then  it  would  be  competent  for  the 
debtor  to  show  upon  the  trial,  as  a  defence  to  the  bond,  by  cti- 


ALBANY,  DECEMBER,  1846.  575 


Stone  V.  Hayi 


dence,  that  the  creditor  was  not  a  rmdent  of  the^state,  in  a.ca$e 
where  the  plaintiff  had  alleged  that  fact  in  bis  declaration,  or  he 
could,  as  he  did  in  this  case,  insist  before  the  court  that  the 
plaintiff  had  failed  to  present  a  case,  which  under  the  statute 
conferred  jurisdiction  upon  the  officer,  and  therefore,  that  the 
bond  and  all  other  proceedings  in  the  matter  were  void  as  to  hini. 
I  am  of  opinion,  therefore,  that  the  common  pleas  were  wrong 
in  refusing  to  charge  as  requested  by  the  defendants,  and  that 
the  judgment  of  the  supreme  court  affirming  that  decision  should 
be  reversed. 

Upon  the  question  being  put, "  Shall  this  judgment  be  reversed  ?" 
the  members  of  the  court  present  who  ha^  heard  the  argument, 
except  Senator  Wright,  namely:  The  President,  the  Chan- 
cellor, and  Senators  Barlow,  Beers,  Denniston,  Emmons, 
Hand,  Johnson,  Lester,  Lott,  Porter,  Putnam,  Sanford, 
S^oviL,  Spencer  and  Talcott,  voted  in  favor  of  affirmance. 


Judgment  affirmo^i. 


Stone  and  others  vs,  Hayes. 

Where  an  agent  having  a  sum  of  money  in  his  hands  hebnging  to  his  prineipalf  ii 
authorized  to  remit  it  by  parchasing  a  bill  of  exchange,  he  should  porchase  the  bill 
with  saeh  money,  and  not  by  using  his  own  credit 

Id  Fcbraary,  1837,  S.,  a  resident  of  New-York,  received  a  sum  of  money  as  the  agent 
of  H.  who  resided  iif  Liverpool,  and  was  authorized  to  remit  it  by  purchasing  and 
forwarding  a  bill  of  exchange.  S.  thereupon  purchased  a  bill  upon  his  own 
credit  at  a  premium  of  U|  per  cent,  which  he  forwarded  to  H.  at  10  per  cent,  that 
being  the  rate  at  wiiich  similar  bills  were  then  selling  for  cash.  H.  kept  the  bill 
until  November,  1839,  having  in  the  mean  time  made  various  unsuccessful  efforts 
to  collect  it,  and  was  then  first  informed  that  it  had  not  been  purchased  with  his 
money.  He  immediately  wrote  to  S.  notifying  him  that  the  bill  would  not  be  re- 
yarded  as  payment,  and  shortly  afterwards  brought  an  action  against  him  for 
money  had  and  received.    Held  that  the  action  was  maintainable. 

An  agent  cannot  act  so  os  to  bind  his  principal  even  in  matters  touching  his  agency 
where  he  has  an  adverse  interest  in  himself.    Per  Walworth,  ChaneeUor. 
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On  error  irom  ibe  supreme  court.  Hayes  sued  Stone  and 
others  in  the  superior  court  of  the  city  of  New-York  for  money 
bad  and  received,  and  there  was  a  verdict  and  a  judgment  for 
the  defendants,  which  was  reversed  by  the  supreme  court;  and 
thereupon  the  defendants  brought  error  to  this  court  The 
opinion  given  in  the  supreme  court  may  be  seen  in  the  report  of 
the  case  in  7  Hlll^  128.  The  facts  are  there  stated,  and  they 
are  again  briefly  ve£brred  to  in  the  opinion  of  the  chancellor  and 
of  Suoator  Spencer. 

F.  B,  Cutting  ^*  W,  Hall,  for  the  plaintiffs  in  error,  insisted 
upon  tiie  following  points :  1.  The  defendants  below  were  not 
guilty  of  any  negligence  or  misconduct,  or  of  any  violation  of 
li^e  instructions  of  their  principal,  and  were  not  therefore  justly 
chargeable  with  the  loss  upon  the  bill  of  exchange  in  question 
That  loss  was  occasioned  by  the  failure  of  the  drawee,  which  they 
could  not  have  anticipated  or  have  guarded  against.  2.  The 
remittance  of  the  bill  was  a  valid  payment  of  the  debt  which  the 
defendant  owed  the  plaintiff. 

S.  P.  Staples  ^  D.  Lard,  for  the  defendant  in  error. 

The  Chancellor.  The  question  in  this  case  is  as  to  who 
should  be  the  losers  of  the  amount  of  a  bill  of  exchange  drawn 
by  Brooks,  Brothers  &  Co.,  of  New-Tork,  upon  W.  F.  Brooks  & 
Co.,  of  Liverpool,  on  the  15th  of  February,  1837,  aud  remittod 
to  R.  Hayes,  the  defendant  in  error,  by  Stone,  Swan  &  Co.,  the 
plaintiffs  in  error,  under  the  following  circumstances :  The  plain- 
tiffs in  error  were  merchants  residing  in  New-Tork,  and  had  in 
store  for  Hayes,  who  resided  either  at  Livarpool  or  at  Bacibf  idge 
in  the  north  of  Ireland,  certain  goods  which  were  destroyisd  by 
fire.  These  goods  were  insured  in  New- York  ]  and  on  and 
previous  to  the  6th  of  February^  1837,  Stone,  Swan  &,  Co.  received 
from  the  insurers,  for  Hayes,  on  account  of  those  goods,  about 
$3000  beyond  the  amount  of  thm  expenses  aod  oeamiifiBioiis. 
For  the  purpose  of  remitting  this  fund  to  Hayes,  they  puicfiased 
the  bill  in  questioUi  upon  credit,  and  gave  their  own  note  Iheie- 
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fi>r,  at  sixty  days,  at  eleven  and  a  half  per  cent  premium ;  in- 
stead of  buying  a  bill  for  cash  at  ten  per  cent  premium,  which 
was  the  then  cash  price  of  such  bills  in  the  market.  This  bill, 
which  was  payable  in  London  at  sixty  days  sight,  they  remitted 
to  Hayes,  informing  him  it  was  at  ten  per  cent  premium,  and 
concealing  from  him  the  fact  that  they  had  appropriated  his 
funds  to  their  own  use  and  had  purchased  this  bill  on  credit 
Before  the  bill  became  due  the  drawees  failed,  and  Brooks,  Broth- 
ers &  Co.  stopped  payment  shortly  afterwards;  so  that  it  was 
never  paid.  As  soon  as  Hayes  learned  that  the  bill  had  been 
purchased  by  Stone,  Swan  &  Co.  upon  their  own  credit,  and 
not  with  his  cash  funds  in  their  hands,  he  repudiated  the  trans- 
action and  gave  them  notice  that  he  should  hold  them  respon- 
sible for  the  loss. 

It  is  fairly  inferrible  from  the  testimony  of  one  of  the  firm  of 
Brooks,  Brothers  &  Co.,  that  at  the  time  this  bill  was  drawn 
they  had  not  funds  in  the  hands  of  the  drawee  to  meet  it  For 
he  says  they  sold  bills  to  the  amount  of  seven  or  eight  thousand 
pounds  sterling,  which  went  out  by  the  same  packet,  including 
other  bills  to  the  amount  of  £1500,  whjph  they  had  sold  to  Stone, 
Swan  &  Co.  on  credit  about  the  same  time.  And  that  on  the 
28th  of  March  they  made  remittances  to  the  drawees  in  Liver- 
pool to  cover  their  several  drafts  in  the  order  in  which  they  had 
been  drawn,  and  which  remittances  covered  a  part  of  the  drafts 
drawn  by  them  on  the  18th  of  February,  The  witness  further 
stated  that  he  could  not  say  the  bill  in  question  was  covered  by 
the  special  remittances  thus  made.  It  is  at  least  doubtful 
whether  the  drawees  would  have  been  put  in  funds  to  meet  this: 
bill,  even  if  they  had  not  misapplied  the  remittances  of  the  28th 
of  March.  The  bill  was  therefore  not  a  good  one  in  point  of 
fact  at  the  time  it  was  purchased  by  Stone,  Swan  &.  Ca  But 
as  there  is  no  proof  that  they  knew  the  drawers  had  no  funds  m 
the  hands  of  the  drawees  to  meet  the  bill,  or  that  they  had  any 
reason  to  doubt  the  responsibility  of  either  at  the  time  of  such 
purchase,  if  they  were  the  agents  of  Hayes  and  acted  within 
their  authority  from  him  in  making  this  purchase  on  their  own 
credit,  he  must  of  course  bear  the  loss.    On  the  contrary,  if  he 
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had  not  authorfis^  such  a  purchase,  and  has  not  sitbsequentl^ 
raffiSed  it  with  al  fUI  knowledge  of  ttie  facts,  k  was  their  losd 
and  not  his. 

It  is  msidted  by  the  counsel  for  (he  plaintifl^  in  error,  how- 
ever, that  it  was  the  same  thing  to  Hayes  whether  they  pur- 
chased this  bill  with  his  funds  at  ten  per  cent  premium,  or  upon 
their  own  credit  at  eleven  and  a  half;  inasmiich  as  they  charged 
him  only  the  market  price  of  bills  when  bought  for  cash.  This 
wotild  indeed  be  true,  if  it  was  perfectly  certain  that  they  would 
have  purchased  this  bill  if  their  own  interests  had  not  come  in 
conflict  with  those  of  the  person  for  whom  they  were  acting  as 
agents.  His  interest  was  that  they  shotild  purchase  for  him  the 
best  bill  they  could  obtain  for  the  cash  funds  in  his  hands. 
Their  interest  was  to  purchase  the  bill  of  a  drawer  who  would 
let  (hem  have  it  upon  a  credit ;  although  it  might  not  be  quite 
as  safe  as  the  bill  of  a  drawer  who  would  insist  upon  the  pay- 
ment of  the  cash  at  the  time  he  sold  his  bill.  And  no  one  can 
say  that  if  they  had  not  themselves  been  in  want  of  money,  but 
had  determined  to  buy  for  cash  only,  they  might  not  have  made 
further  inquiries  which  would  have  satisfied  them  that  they 
could  do  better  for  their  principal  than  to  buy  this  bill  for  him 
at  the  ten  per  cent,  which  they  charged  him  for  it.  That  they 
were  much  in  want  of  money  at  that  time,  is  apparent  from  the 
feet  that  they  were  willing  to  give  one  and  a  half  per  cent  for 
the  use  of  it  for  sixty  days,  even  if  their  own  notes  did  not  also 
draw  interest  during  the  time  they  had  to  run.  For  no  merchant 
would  pay  at  that  rate  for  the  use  of  money  where  it  was  per- 
fectly indifferent  to  him  whether  he  purchased  a  bill  for  cash  or 
on  a  credit  of  sixty  days.  Whether  they  actually  failed  before 
the  expiration  of  the  sixty  days  does  not  appear.  But  that "  they 
had  been  obliged  to  yield  to  the  pressure  oi^the  times,^  eidier 
within  the  sixty  days,  or  very  soon  afterwardis,  is  evident  from 
the  letter  of  Hayes  in  answer  to  theirs  of  the  7th  of  May  in  that 
year.  For  he  alludes  to  the  fiict  which  they  had  probabl]^  com- 
municated to  him  in  their  letter,  that  they  had  hot  only  yielded 
to  ^ch  pressure,  but  hiad  already  had  time  since  thiefr  failure  to 
ift^paoige  their  aflliirs  and  again  resume  business. 
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The  feet  that  the  drtiW6rs- of  the  bill  gave  Stohe,  Swah&  Coc 
(he  option  to  take  the  bill  at  (eh*  per  6eiit  for  cash,  6it  at  eleven 
attd  a  half  per  c6nt  oh  their  credit,  did  not  alter  thei  triinsiaction 
in  the  least,  as  there  is  nothing  to  induce  a  belief  that  they  would 
have  taken  a  bill  of  that  house  at  aB,  if  ttie  drafw6rs  had  refused 
to  sell  on  credit.  The  giving  that  option,  therefore,  may  have 
prevented  the  proper  inquiries  from  being  made  by  these  agents, 
whether  the  drawers  were  drawing  upon  ftmds  in  England,  or 
were  themselves  endeavoring  to  raise  the  wind  by  tfie  sale  of 
bills  to  pay  others  which  they  had  previously  drawn. 

The  rule  of  law  which  is  applicable  to  the  state  6f  facts  in 
the  present  case  is  briefly  but  very  correctly  stated  by  the  late 
Judge  Story,  in  his  valuable  treatise  on  the  law  of  agency,  at  the 
commencement  of  the  210th  section.  He  says  it  is  a  rule  of 
general  application  in  regard  to  the  duties  of  agents,  that  in  mat- 
ters' touching  ttie  agency  th6y  cannot  acit  so  as  to  bind  theit 
principals,  where  they  have  an  adverse  interest  ill  themselves. 
This  rule  is  founded  upon  the  plain  and  obvious  consideration, 
that  the  principal,  bargains  in  the  employment^  for  the  exercise 
of  the  disinterested  skill,  diligence  and  zeal  of  the  agent,  for  his 
exclusive  benefit.  It  is  a  confidence  necessarily  reposed  in  the 
agent  that  he  will  act  with  a  sole  regard  to  the  interests  of  his 
principal,  as  far  as  he  lawfully  may ;  and  even  if  impartiality 
could  possibly  be  presumed  on  the  part  of  the  ajgent  where  his 
own  interests  were  concerned,  that  is  not  what  the  principal 
bargains  for ;  and  in  many  cases  it  is  the  very  last?  thing  which 
would  advance  his  interests.  The  late  Chief  Justice  Marshall 
acted  upon  this  principle  in  the  case  of  Short  V.  Skipwiih,  (1 
Brock.  Rep.  116,)  where  the  defendant  had  made  an  investment 
for  the  plaintiff  by  the  purchase  of  a  borid  for  the  delivery  of 
certificates,  partly  upon  his  own  credit  when  he  had  the  cash 
funds  of  his  principal,  with  directions  to  invest  them  in  such 
certificates.  It  is  true  the  learned  chief  justice  thought  the  de- 
fendant, by  his  instructions  strictly  considered,  was  not  author- 
ized to  invest  in  certificates  in  this  indirect  way,  by  the  pui'chasd 
of  a  bond  for  their  delivery,  yet  he  puts  his  decision  upon  tifd 
express  ground  of  the  purchase  upon  credit ;  and  the  probability 
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tnat  he  might  have  beea  induced  to  take  this  bond,  instead  of 
trying  to  purchase  certificates  directly,  for  the  sake  of  the  credit 
he  got  upon  the  purchase.  The  right  of  the  prin^  ipal  to  repu* 
diate  a  transaction  where  the  agent  acts  without  express  authority 
in  such  a  manner  that  his  interests  may  have  conflicted  with  his 
duty  to  his  principal,  does  not  depend  upon  the  question  whether 
the  principal  has  in  fact  been  injured  thereby.  But  the  general 
interests  of  justice  require  that  the  principal  shall  have  the  right 
to  repudiate  the  transaction  without  reference  to  that  question. 
For  it  would,  in  the  greater  number  of  cases,  be  absolutely  im- 
possible to  ascertain  what  influence  the  personal  interest  of  the 
agent  has  had  upon  his  acts.  It  is  sufficient  to  say  the  act  was 
unauthorized ;  and  has  not  been  ratified  by  the  principal  with  a 
knowledge  of  the  facts  which  would  entitle  him  to  repudiate  it. 
The  correspondence  undoubtedly  shows  that  the  plaintiff  in 
error  were  authorized  to  invest  the  fund  in  their  hands  in  a 
bill  on  England,  and  to  remit  it  to  Hayes  in  that  manner.  But 
that  did  not  authorize  them  to  use  his  funds  for  their  own  pur- 
poses, and  to  buy  a  bill  upon  credit.  And  he  would  not  have 
had  any  reason  to  suppose  they  had  done  so,  even  if  their  letter 
enclosing  the  bill  had  not  itself  been  deceptive.  Had  they  in 
that  letter,  or  in  their  answer  to  his  letter  of  the  first  of  March, 
1838,  stated  the  fact  that  they  were  pressed  for  money,  and  there- 
fore had  used  his  funds  to  meet  claims  against  them,  and 
that  they  had  purchased  this  bill  for  him  upon  their  own  credit 
at  a  premium  of  one  and  a  half  per  cent  extra  on  account  of  such 
credit,  but  had  only  charged  him  ten  per  cent,  which  was  the 
market  value  of  bills  for  cash,  and  he  had  afterwards  treated  the 
bill  as  his  own,  it  might  have  been  claimed  by  them  as  a  ratifi- 
cation of  this  unautliorized  purchase.  But  the  fact  being  other- 
wise, the  charge  of  the  judge  who  tried  the  cause  that  the  re- 
mittance of  this  bill  was  a  valid  payment  to  Hayes  of  that 
amount,  was  clearly  erroneous.  The  judgment  of  the  superior 
court  upon  the  verdict,  produced  by  that  illegal  charge,  was 
therefore  properly  reversed  by  the  supreme  court,  and  the  jadg« 
^lent  of  the  last  mentioned  court  should  be  affirmed. 
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Barlow,  Lott,  Porter  and  Wright,  Senators,  delivered 
written  opinions  in  favor  of  affirming  the  judgment  cf  the  su- 
preme court,  on  the  grounds  stated  in  the  opinion  of  the  chan- 
cellor. 

Spencer,  Senator.  In  common  with  Mr.  Justice  Beardsley, 
I  feel  no  disposition  to  relax  the  restraints  which  the  law  has 
most  wisely  imposed  on  agents.  And  I  agree  with  that  learned 
jurist,  that  "  their  duty  is  plain  ;  if  orders  are  given,  obey  them  ; 
if  the  skill  and  judgment  of  the  agent  are  to  be  his  guides,  let 
them  be  exerted  and  exercised  in  good  faith,  and  in  conformity 
with  the  known  and  approved  usage  in  similar  cases." 

With  these  views  of  the  law  and  of  the  duty  of  agents,  I  will 
proceed  to  examine  the  case.  The  defendants,  Stone,  Swan  & 
Co.,  were  in  1835  commission  merchants  doing  business  in  the 
city  of  New- York,  to  whom,  in  common  with  many  others,  the 
plaintiffs  in  the  court  below  had  consigned  goods  for  sale.  On 
these  goods  the  plaintiffs  in  error  had  effected  insurances  in  their 
own  names,  for  the  benefit  of  the  owners,  at  several  insurance 
offices.  By  the  great  fire  of  December,  1835,  those  goods  were 
destroyed.  Between  the  28th  of  January  and  the  6th  of  Febru- 
ary, 1837,  the  defendants  received  from  insurance  offices  in  the 
city  of  New- York  the  sum  of  $60,840,41,  on  policies  amounting 
to  $106,500,  for  goods  lost  by  fire.  Hayes  had  goods  in  the 
hands  of  the  defendants,  lost  at  the  fire,  to  the  amount  of  $6697, 
65,  which,  after  deducting  a  commission  of  five  per  cent  for 
collecting  and  expenses,  left  53  per  cent  for  the  parties  insured, 
making  the  amount  due  Hayes  $3019,75,  which  was  carried  to 
bis  credit  on  the  books  of  the  defendants. 

This  amount  of  money  was  in  their  hands  as  the  agents  or 
factors  of  the  plaintiff,  and  either  by  his  express  instructions  or 
by  the  usage  of  trade  it  became  the  duty  of  the  agents  to  remit 
it  at  the  current  rate  of  exchange  to  their  principal,  by  a  bill  of 
exchange  payable  in  London  at  the  usual  time  of  payment. 

No  objection  is  made  to  the  mode  of  remittance,  to  the  rate  of 
exchange,  to  the  amount  remitted,  to  the  time  of  its  payment,  or 
to  the  credit  of  the  drawers  at  the  time  the  bill  was  sent.    The 
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pjalj  giajini  upon  whlcl^  ibfi  recovery  wims  sought  is  tbat  Ifae 
.d,efencla];its  ^aye  Ihe^r  ppt^  ^  ^i^y  days  fcpr  the  bill;  ij9^^^  ^ 
paying  the  money  for  it. 

On  the  next  "packet  day"  (16th Feb.)  after  the  receipt  of  the 
money  from  the  insurance  offices,  one  of  the  firm  applied  to 
BrookS;  l^ro.thers  &  Co.  of  New-York  V>  hQy  a  bill,  and  in^uijred 
the  tef  ms,  ^ nd  wa?  told  tbett  they  yre^e  selling  at  10  per  cent 
cash,  and  lli  at  sixty  ^ays.  Stone  i:epl.ied  he  would  see  them 
i^gaiU;  aj^id  afte;rward;s  sent  for  the  bill.  Qiopks  ^y?  they  had 
'the  option  to  take  t^  bill  for  cash  o^  their  note  on  tlv>se  terms, 
and  )h^  l^e  di^  not  know  w;hich  they  woijild  elect  when  they 
took  the  bill.  ]it  was  drawn  payable  to  the  or<j^  of  the 
plaiotiff  iQ  J^ndoJ?,  fyx  ^17  .9s.  3d.  at  ten  per  cent  proqaggom ; 
and  on  the  ss^une  ).6th  of  February  was  enclosed  in  a  letter  and 
forwarded  to  the  plaintilSf.  Jts  receipt  was  acknowledged  by  a 
letter  dated  27th  pf  March  following,  without  objection.  A  day 
or  two  ^ex  the  bill  W9S  purcha^d  and  (orwarded,  the  defen- 
dants seat  Qrooks,  JBrothei^s  ^  Co.  their  note  fi>r  it  at  sixty  days^ 
which  was  p^d  by  the  j;i^ajk;ers  ^t  mataiity. 

It  was  not  allied  upon  the  aigument,  n^or  can  it  be  pretended, 
x>ut  yrho^t  if  jthe  ^efejad^i^t^  had  sent  Jtheix  check  instead  of  their 
note  for  ,the  bill,  they  FW^  bave  been  absolved  from  all  liability. 
They  were  not  bound  to  use  the  s^jp^e  money,  whether  in  gold 
or  b^uik  bills,  which  they  receivec)  ^om  the  insurance  offices, 
b  was  3ufficiei;it  if  they  xiejijuitted  accordiiigio  their  instructions 
or  in  the  usual  cogfrse  of  trade;  the  saujie  ampunt  pf  money  or  a 
bill  of  e^(4Lan^e  of  like  ^oi^t.  And  whether  the  bill  was  paid 
fox  at  th^e  tijjae  it  W9s  f(»rwarde|d,  or  the  nexf  day^  pr  toA  or  sixty 
days  after,  it  seems  to  jrf.e  Qi^gjbt  ncKt  4p  make  and  .cani^)t  make 
any  differenoe.  Hayes  was  peyer  liable  to  the  drawers  for  it  If 
j^e  deifenda^  h^d  failed  j^  next  hour  a^d  ^ever  paid  for  the 
hill,  tjbue  dra,wer$  would  l^aye  been  bouod  to  pay  it  to  the  plaintiC 

The  inpment  the  bill  w;as  fo^ar<jied  by  the  packet,  whose 
was  it  ?  Clearly  it  bel,pn^d  fo  the  plain tif.  No  oue  disputes 
]i^Ut  that  it  ^puld  have  jbc^eu  his,  if  the  defendants  had  sent  theii 
jcheck  a  d^y  or  two  afte^,  to  pay  for  it  Suppose  they  had  omit* 
ffid  to  send  either  their  chec)c  or  their  note  at  that  time,  wpold 


Bffch  oQussipa  have  di^es^  t^  pl^tiff  of  hig  titU  U>  ^he  bill  ? 
or  9mqpo^  they  had  failed,  ^d  jtjhe  idra^e^  ofid  .{^ejptotrs  hf4 
iseioained  gpod^  caj^d  they  Ip^iy/B  sfopf^  jthe  jpayo^ejiot^jthe  jbijl, 
and  tijiui^  haye  QoaipeUed  tjbe  pl^nti^  fo  l^ppk  ^  ^djn  /E^  ijh^ 
p^mc^Q^  of  the  money?  ,<«  epu\i  BxfusfkJh  JSrotbeif;^  C9.  l^ye 
stopped  the  .acGeptB2;bce  or  paymei^  of  the  1^,  aj^  tjsn^  h^Yfi 
saved  theoiselves  ^om  the  loss  cpn^uent  i;ipQ|Q  such  &ilurej  axi^ 
cast  it  upon  the  ptaioMff  ?  It  seeofis  to  me  cl^ear  jth^  jq\9  auch 
thing  could  have  been  ii,(fae.  When  tii^  bpU  was  i^^^Ae^,  t^e 
defendanit«  hfid  neither  done  por  jpmittqd  to  do  any  thi^g  inc9m- 
patible  with  tfaeir  4uty  as  fa;Mhful  iige^ts  ^  and  so  £eif  ^  t^  f^V?^ 
tiff's  interests  were  i^vplyeid,  t|bey  bad  (^sqbsirgfd  ^heir  whole 
duty  a9d  the  ^si^eas  w«?  dqe^od.  They  ivei^  ,f^^a^  ^WiJ'lf 
faithful  toward  ^r<^^,  Brothefs  ^^  Cp.,  and  <j^^srjyrgf|d  jtheir 
indebtedi\ess  .to  iheff^  lo^  ^oire  any  di^qalty  arp^e  in  ccKOse- 
qijience  of  the  nonrp^yop^t  of  Abe  bill.  AX^er  fdl  this  it  f^enjis 
tf)  me  that  it  cSjiimot  be  j,i,istLy  affirnied  that  Ijb^ey  Ij^aye  s^of^ey  in 
Iheiir  hands  jbelpnging  t/9  ^ayes. 

The  grounds  upon  ^^¥5^  ^®  ^W^^^  ^^^^  pli\ce  tbe^r  de- 
cision are  that  ^e  age^^t^  violated  their  or^ers^  a^d  tiaded  qq 
|he  money  of  their  i\r^ncipal  instead  of  using  it  for  Jbiis  benefi,t  in 
the  purchase  of  the  ji^il^. 

jNo  express  orders  .^  shown  fp  have  bqen  g|i  ven.  ^ut  if  they 
ha4  heea  given  I  th^Y  fhl^J  would  )^V|e  bo^n  in  the  terse  lan- 
guage of  cpjmmei^iE^  Jfi^^f  wfP  4^  »thei^  busine^  in  few  words : 
^  4^  soon  as  yau  receive  fffi^  moiji^y  ,d^  from  ^e  insurance  offi- 
ces, you  y^iil  reipU  tlie  i^w>^nf.  ^^  me  Ux  aiji  .appi;ov;ed  sterling 
bid."  That  tljiis  ^frwA^  i}»y^  Jbeen  th,e  laogv^.^  employed  is 
evident  from  t^  letter  of  the  fjml^  of  the  23d  of  Npy.  1^9- 

^^hout  express  orders  the  law  woul<jl  ¥^ply  fifj^^  aip^d  tb^se 
would  haye  been  obeyed  by  maloQg  the  remittaj9^e  in  such  bill 
ftccording  to  fh^e  ijisage  f^  tjrade.  Precjs^  such  a  bill  W9^ 
promptly  8^.  ]Lp  this  i^t  ^ee^s  to  me  there  was  afjL  pbse^van^f 
9^  ^0|t  a  yiol^tion  pf  p^er^  a^d  como^erc^  ju^age. 

As  I  understand  t.^e  subject  it  is  a  vrefl  iknpwn  j^pd  yary  gfij^ 
€^  usage  for  .cpnunissipn  merchant^  tp  wbcMi  pQJ^ig;p/p£|nt8 
fj^  made  tp  make  sales  in  their  own  names  an4  01^  f^^  ^9^ 
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account,  and  the  money  is  received  and  deposited  to  their 
credit  and  drawn  out  by  them.  And  all  their  bun'ness  with 
their  customers  and  patrons  is  done  with  this  common  fund 
kept  and  used  in  their  own  names.  They  are  not  therefore 
chargeable  with  improperly  mixing  trust  funds  with  their  own 
and  using  them  for  their  own  profit.  To  make  separate  deposits 
in  the  name  of  6ach  of  their  consignors,  or  in  the  name  of  the 
agent  as  agent  for  each,  would  be  attended  with  great  perplex* 
ity  and  difficulty,  and  I  believe  has  never  been  done. 

There  can  be  no  doubt  but  that  when  the  $60,840,41  was  re- 
ceived from  the  insurance  offices  and  deposited  to  the  credit  of 
the  agents,  if  it  had  been  lost,' it  would  have  been  their  loss. 
Such  responsibility  arises  from  the  method  of  doing  business. 
But  this  is  in  no  respect  prejudicial  to  the  principals. 

Since  the  iirgmnent  of  the  cause,  I  have  taken  some  pains  to 
inquire  of  brokers  and  other  commercial  men  in  New- York,  in 
relation  to  the  custom  of  trade  bearing  upon  the  question  involved 
in  this  case,  and  have  learned  that  remittances  to  England  are 
very  uniformly  made  by  bills  of  exchange  at  sixty  days  sight, 
and  that  these  are  sold  at  one  rate  for  cash,  and  at  another  on 
time,  varying  according  to  the  pressure  in  the  money  market 
and  the  interest  for  the  credit  given ;  and  that  the  purchase  of  a 
bill  on  time  casts  no  suspicion  upon  the  transaction  and  is  fre- 
quently done.  It  is  evidence  that  the  drawers  were  strong  and 
able  to  give  credit,  instead  of  requiring  cash  in  hand.  And  no 
possible  injury  was  done  to  the  plaintiff  by  the  credit  given  for 
the  bill.  It  is  well  known  that  nearly  all  the  commerce  of  the 
city  is  done  and  millions  are  paid  daily  by  a  mere  change  of 
credit  on  the  bank  books,  without  the  tale  of  a  dollar. 

Upon  a  very  careful  consideration  of  this  case,  I  have  not 
been  able  to  find  that  the  defendants  are  properly  chargeable 
with  any  violation  of  orders,  any  breach  of  trust,  or  any  neglect 
of  duty ;  and  it  seems  to  me  that  to  have  required  them  to  do 
more  would  be  a  refinement  upon  law  and  morals  too  subtle  for 
the  honest  transaction  of  business  between  business  men. 

In  my  opinion,  therefore,  the  judgment  of  the  supreme  courty 
reversing  the  judgment  of  the  superior  court,  ought  to  be  reversed. 
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Hard,  Senator,  delivered  a  written  opinion  in  favor  of  rever 
sal  upon  the  same  grounds  as  those  mentioned  in  the  opinion  of 
Senator  Spencer. 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed  ?* 
the  members  of  the  court  voted  as  follows : 

For  reversal:  Senators  Folsom,  Hard  and  Spencer — 3. 

For  affirmance :  The  President,  The  Chancellor,  and 
Senators  Barlow,  Beers,  Burnham,  Denniston,  Deto, 
Emmons,  Johnson,  Lester,  Lott,  Porter,.  Putnam,  J.  R 
Smith,  S.  Smith,  Talcott,  Wheeler  and  Wright — 18. 

1i?'gment  affirmed. 


{Remainder  of  the  caees  %n  the  Court  oj  JtSrroro  in  ike  next  tolvnu,} 
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ROTES  OF  CASES  DECDP  m  THE  CODBT  OF  iPPEAIS^ 

AT  TBB  TBRMa  HBLD  HI 

NOVEBfBER,  1847,  AND  JANUARY,  184a 


OoBNiNG  &  Horner  vs.  McCullouoh. 

A  fluit  to  enforce  the  liability  of  a  stockholder,  for  the  debt  of  a  corporation,  pnrsoam 
to  a  proTision  in  the  act  of  incorporation,  is  not  barred  by  the  three  years  limitation 
provided  for  actions  upon  statutes  "  the  benefit  and  suit  whereof  is  limited  to  the 
party  aggrieved ;"  (3  R.  S.  298,  §  31 ;),  but  may  be  brought  at  any  time  within 
six  years  after  the  cause  of  action  accrued. 

On  error  from  the  supreme  court.  The  action  was  debt  to 
reco7er  a  sum  of  money  due  to  the  plaintiffs  from  the  Rossie 
Galena  Company,  the  stockholders  being  jointly  and  severally 
liable  for  such  debts  by  the  ninth  section  of  the  act  of  incorpo- 
ration. {Stat  1837,  p.  446.)  The  defendant  pleaded  tliat  the 
suit  was  not  commenced  "  within  three  years  next  after  the 
cause  of  action  accrued.''  Demurrer  and  joinder.  The  case 
being  precisely  within  that  of  Freeland  v.  McCulUmghy  (1  Z>e- 
nio,  414,)  the  supreme  court  gave  judgment  for  the  defendant, 
and  the  plaintiffs  brought  error. 

Jones,  J.  delivered  the  opinion  of  the  court  in  favor  of  rever- 
sing the  judgment  of  the  supreme  court. 

Jewett,  0.  J.  dissented. 

Judgment  reversed.(a) 

(a)  On  a  subsequent  day  the  ease  otFreeland  y.  McCuUough,  referred  to  in  tho 
text,  came  on  to  be  heard  on  error  from  the  rapreme  ooort,  and  the  jodgment  was 
iwersed. 

(569) 
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Curtis  «.  Jones. 


Curtis  vs,  Jones. 

Where  the  defendant,  in  replevin  for  manufactured  articl^i  avows  the  detentioD  of 
them  on  the  ground  of  a  mechanic's  lien,  the  plaintiff  may  plead  in  bar  an  agree> 
ment  by  wiuch  the  lien  was  waived. 

A  party  pleading  an  agreement  must  set  out  its  terms  with  reasonable  certainty  and 
preciaioil. 

Where  the  plaintiff  in  replevin,  in  a  plea  in  bar  to  an  avowry  justifj^ig  the  detention 
of  the  property  on  the  ground  of  a  mechanic's  lien,  set  up  a  special  agreement 
under  which  he  alleged  that  the  articles  were  mannfactmnd,  in  order  to  show  that 
they  were  not  subject  to  the  lien«  but  omitted  to  specify  the  price  of  the  work  and 
the  time  of  payment,  held  bad  on  special  demurrer. 

On  error  from  th^  supreme  court,  to  review  a  decision  of  that 
court  reversing  a  judgment  of  the  court  of  common  pleas  of  the 
county  of  Monroe.  The  action  in  the  court  below  was  replevin, 
for  eleven  double  sfcish  doors.  Avowry^  settings  up  that  they 
were  manu&ctured  by  the  dieffendant  as  a  carpenter  and  joiner; 
and  that  he  detained  them  by  virtue  of  his  lien  as  a  mechanic 
and  the  manufacturer  thereof,  as  security  for  the  payment  of 
money  due  him  for  work  and  labor,  &c.  in  manufacturing  them. 
Plea  in  bctr,  that  the  doors  were  manufactured  by  the  defendant 
for  the  plaintiff  under  and  in  pursuance  of  an  agreement  there- 
tofore made  ahd  entered  into  between  them,  whereby  it  was 
amongst  other  things  agreed  that  the  defendant  should  manufac- 
ture the  articles  for  the  plaintiff  at  and  for  a  certain  price  speci- 
fied, a  part  whereof  was  to  be  paid  to  the  defendant  as  the  work 
progressed  and  the  remainder  thereof  to  be  paid  after  said  doors 
should  be  completed  and  hung ;  and  that,  at  the  time  of  the  de- 
tention, the  plaintiff  had  paid  to  the  defendant  all  that  had  then 
iecome  dne  to  him  on  account  of  the  work  done  by  him  on  said 
doors..  Verification.  The  defendant  demurred  specially,  and 
the  plaintiff  joined  in  demurrer.  The  common  pleas  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  brought  error  to  the  su- 
preme court.  The  cause  wAs  argued  there  by  M.  Fillmore  for 
the  plaintiff,  and  H.  R.  Selden  for  the  defendant.  That  court 
reversed  the  judgment  of  the  common  pleas,  the  opinion  being 
delivered,  in  the  following  terms,  by 
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CtmliB  «•  Jonds. 

Beardslet,  J.  The  defendant  justifies  the  detainer  of  the 
doors  under  his  right  of  lien  for  their  manufacture.  It  was  not  de- 
nied  on  the  argument  but  that  this  defence  was  well  pleaded  ;  and 
tb^  only  qubstiofis  made  arose  oh*  the  plea  to  thiis  avowry.  Thid 
^lea  sets  up  new  rrtatter  in  avoidance  of  the  bat  interposed  by 
the  avowry,  as  (he  plaintiff  had  a  right  to  do.  For  this  purpose 
he  might  show,  as  was  attempted  by  this  plea,  that  the  work 
was  done  under  an  agreement  which  precluded  the  party  from 
setting  up  a  lieft  in  his  favor,  or  wliich  was  inconsistent  with 
the  existence  of  such  a  right.  {Jones  on  Bailment,  Phil.  ed.  of 
1836,  AppA9  to  52  \  Chase  y.  Westmore,  5  MatUe  ^  SeL  180] 
Chandler  v.  Belden,  18  John,  157 ;  Crossf  Law  of  Lien,  42, 
327.)  But  the  answer  to  the  avowry,  whatever  it  may  be,  must 
be  properly  pleaded ;  and  when  an  agreement  is  set  up  in  a  plea, 
its  terms  and  provisions  must  be  stated  with  reasonable  certainty 
and  precision,  ll^hat  has  not  been  done  in  this  instance ;  the 
plea  is  general,  vague  and  uncertain.  {Com,  Dig.  tit.  Pleader, 
E.  5,  C.  22 ;  Andrews  v.  Whitehead,  13  East,  102 ;  Ward  v. 
Harris,  2  Bos.  ^  Pul.  265.)  It  should  have  shown  what  were 
the  particulars  of  the  agreement  under  which  the  doors  were 
made,  including,  as  most  essential  and  indeed  indispensable,  the 
price  and  time  of  payment.  This  would  have  enabled  the  court 
to  determine  whether  the  right  of  lien  continued  to  exist  not- 
withstanding the  special  agreement,  or  was  thereby  destroyed. 
The  plea  is  bad. 

After  argument  in  this  court,  lind. deliberation  thereon  the 
judgment  of  the  supreme  court  was  affirmed. 
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Jenks  vs.  Smith. 

Where  a  cause  in  a  joatiee's  oomt  was  tried  in  the  town  of  D.,  and  the  defendant 
jutified  andcr  a  chattel  mort^a^,  executed  by  R.,  whose  residence  was  not  shown, 
but  which  had  been  filed  in  the  clerk's  office  of  the  town  of  D. — ^the  plaintiff 
claiming  the  property  under  a  sale  on  execution  by  a  constable  of  the  same  town, 
and  no  objection  appearing  to  have  been  made  on  the  trial  that  the  mortgage  was 
not  filed  in  the  proper  town ;  held  that  a  court  of  review  should  intend  that  it  was 
conceded  on  the  trial  that  the  mortgagor  resided  in  D.,  and  consequently  that  the 
mortgage  was  filed  in  the  proper  office^ 

On  error  from  the  supreme  court.  The  facts,  together  with 
the  opinion  of  the  supreme  court,  may  be  seen  in  the  report  of 
the  case,  in  1  DeniOj  580.  It  is  sufficient  to  state  here,  that  the 
defendant  in  the  justice's  court,  where  the  cause  originated,  jus 
tified  in  an  action  of  trespass  for  a  quantity  of  hay,  under  a 
chattel  mortgage  executed  by  one  Arnold,  which  had  been  filed 
in  the  office  of  the  clerk  of  the  town  of  De  Ruyter ;  that  the  de- 
fendant prevailed  before  the  justice,  whose  judgment  was  affirm- 
ed by  the  common  pleas  of  Madison  county ;  and  that  the  supreme 
court  reversed  the  judgment  of  the  common  pleas,  on  the  ground 
that  it  did  not  appear  in  what  town  Arnold  lived,  and  therefore 
it  could  not  be  said  that  the  mortgage  had  been  filed  in  the  clerk's 
office  of  the  town  where  the  mortgagor  resided,  as  required  by 
the  statute.  The  cause,  however,  was  tried  before  a  justice  of 
De  Ruyter,  and  the  constable  who  sold  the  property  on  the  exe- 
cution, under  which  sale  the  plaintifif  claimed  title,  was  an  offi- 
cer of  that  town,  and  the  hay,  when  sold,  was  stated  to  have 
been  situated  near  the  dwelling  house  of  Arnold.  Moreover,  no 
objection  appeared  to  have  been  taken,  that  the  mortgage  had 
not  been  filed  in  the  proper  clerk's  office. 

The  cause  having  been  argued  in  this  court,  the  judgment  of 
the  supreme  court  was  reversed,  the  judges  holding  that  it  must 
have  been  assumed,  on  the  trial  before  the  justice,  that  the  mort- 
gagor resided  in  De  Ruyter. 
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Hemy  o.  The  Bank  of  Saliiuu 


^  Henry  1;^.  The  Bank  of  Salina. 

[Affirvumce  of  The  Bank  of  SaUna  ▼.  Bmnj,  3  DeniOf  155.] 

Where  one,  npon  discountiDg  a  note,  deducts  and  retains  a  ^rreater  amount  than 
the  proper  dlscoant  at  the  legal  rate  of  interest,  he  is  guilty  of  a  misdemeanor  in 
receiving  "  a  greater  interest,  discount  or  consideration,'*  than  the  law  allows,  un- 
der the  statute  of  1837,  (  p.  487,  $  6.) 

Consequently,  in  an  action  on  a  note,  a  witness  is  privileged  from  testifying  that  he 
discounted  it  in  that  manner. 

Where  one,  not  the  plaintiff  on  the  record,  is  called  by  the  defendant,  as  the  plalntiflT 
in  interest,  to  be  examined  as  a  witness  under  a  notice  pursuant  to  the  usury  act 
of  1837,  (§  2,)  it  must  be  first  shown  by  other  testimony  that  he  is  such  party  in 
interest. 

Where  the  defendant,  in  an  action  on  a  note,  opened  his  defence  by  stating  that  C, 
the  teller  of  the  plaintiff's  bank,  had  discounted  the  note  after  it  had  been  offered 
to  the  bank  for  discount  and  refused,  contrary  to  1  R,  S.  595,  {  38 ;  and  then 
called  C.  to  prove  that  the  note  was  discounted  on  an  usurious  consideration ; 
held  that  C.  was  privileged  from  testifying,  on  the  ground  that  his  evidence  would 
tend  to  subject  him  to  the  fbrfeituro  of  twice  the  amount  of  the  loan,  according  to 
the  terms  of  that  act 

If  a  party,  desiring  to  examine  a  witness  whose  testimony  would  tend  to  convict 
him  of  a  criminal  offence,  or  expose  him  to  a  penalty  or  forfeiture,  rely  upon  the 
ttatute  of  limitations  having  run  to  avoid  the  objection,  he  must  show  affirma- 
tively that  no  indictment  was  found,  or  suit  conmienced,  within  the  period  of 
limitation. 

On  error  from  the  supreme  court,  where  the  Bank  of  Salina 
sued  the  present  plaintiflf  in  error,  and  recovered  judgment.  For 
a  report  of  the  case  in  that  court,  see  2  Denio,  155.  The  de* 
fendant  brought  error  to  the  court  of  appeals. 

The  cause  having  been  argued  by  counsel,  and  time  having 
been  taken  for  deliberation,  the  judgment  of  the  supreme  court 
was  affirmed* 
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Dungbty  o.  "Hop^  _ 


Danks  v6.  Quaokenbitsh. 

[4ffimumG0  of  Q^uickenMi  ▼.  Dankt,  1  Denio^  19a] 

Statutes  not  in  tenna  retrospectlTe,  should  not  be  construed  to  aflect  post  traneac- 
tions,  especially  where  such  construction  would  work  injustice. 

So  it  seems  that  the  act  to  exempt  certain  property  from  sale  on  ezecatioo,  {Stat 
1842,  j7. 193,)  does  not  affect  executions  for  debts  contracted  before  its  passage ; 
but  if  it  admits  of  that  construction, 

Held  that  it  conflicts  with  the  provision  in  the  constitution  of  the  United  States  for- 
bidding any  state  to  pass  a  law  impairing  the  obligation  of  contracts,  and  is  so  fax 
void 

On  error  to  the  supreme  court  to  review  a  judgment  of  that 
court  reversing  one  rendered  by  the  Onondaga  common  pleas. 
For  a  report  of  the  case  see  1  Denio,  128.  The  question  was 
whether  the  act  exempting  certain  property  from  distress  for  rent 
aqd  sale  under  execution,  {Slat  1842,  p«  193,)  constitutionally 
extended  to  contracts  existing  when  the  act  was  passed.  The 
supreme  court  held  that  it  did  not. 

The  cause  having  been  argued  by  counsel,  and  time  having 
been  taken  for  deliberation,  the  judgment  of  the  supreme  couit 
was  affirmed. 


Doughty  vs.  Hope. 


Tb^  pi£8uniption  in  favor  of  the  performance  of  official  dnty  is  not  concluavei  bat 
may  be  overthi^wn  by  proof* 

Whero  time  assessors  are  authorized  to  estimate  the  expense  of  a  public  improre- 
roent  in  the  city  of  New-York,  and  to  isssess  the  same  upon  the  owners  and  occu- 
pants benefitted ;  an  assessment  signed  by  two  of  them  affords  iw^jB^itiTS 
evidence  that  the  third  assessor  was  present  and  acted  in  the  business ;  but  it  may 
nevertheless  be  shewn  that  he  was  not  consulted  and  did  not  act 

One  of  the  assessors  who  signed  the  certificate  is  a  competent  witness  to  prove  that 
the  third  assessor  was  not  consulted. 

A  request  to  the  judge  to  instruct  the  jury  should  rest  upon  undisputed  facts  or  a 
hypothetical  case.    If  the  proposition  rubmitted  is  incorrect  in  fact  or  in  law«  tbs 
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"boughij  V,  Hope. 

judge  may  nfuag  tb  gird  the  instractiooj  generally,  and  need  not  qoalify  such  re- 
fusal by  pointing  out  the  erroneous  part 

The  raiificaticNi  by  the  cominon  council  of  the  city  of  New-York,  does  not  render 
valid  a  void  assessment.  To  make  out  a  valid  title  there  must  be  a  regular  ateess- 
ment,  duly  ratified. 

Where  property  is  taken  under  a  statute  authority,  without  the  consent  of  the  owner, 
the  power  must  be  strictly  foUoWcd ;  and  if  any  material  link  is  wanting,  the 
whole  proceeding  will  be  void. 

The  publication  of  the  redBmption  notice  required  ailer  a  sale  for  a  tax  or  assessmetiti 
by  Stat.  1816,  ji.  114,  §  2,  m  modified  by  Stat,  1840,  p.  274,  §  10,  must  be  fully 
completed  before  the  commencement  of  the  last  six  months  of  the  two  years  suc- 
ceeding the  sale,  and  an  omission  in  this  respect  will  invalidafe  the  purchaser's  title. 

The  statutory  declaration,  that  the  lease  given  upon  a  sale  for  taxes  or  assessments 
in  the  city  of  New- York,  "  shall  be  conclusive  evidence  that  the  sale  was  regu- 
lar,'' &c.  {Stat,  1816,/).  115,  §  2,)  refers  only  to  the  auction  and  the  notice  ofidU, 
and  doetf  not  dispense  with  proof  of  the  redemption  notice. 

Nor  docs  a  regular  notice  served  afVer  the  execution  of  the  lease  pursuant  to  Stat. 
1841,  p.  211,  ^  9,  and  tlie  certificate  by  (he  street  conmiissioner  required  by  $  7  of 
the  same  act,  confirm  the  title,  where  the  redemption  notice  has  not  been  regulaiiy 
published. 

On  error  from  the  supreme  court.  Doughty  sued  Hope  in  the 
court  below  in  ejectment  for  a  lot  of  land  in  the  city  of  New- York ; 
and  the  cause  was  tried  before  Edmonds,  C.  Judge,  at  the 
New- York  circuit  in  October,  1846.  The  plaintiff  gave  in  evi- 
dence an  ordinance  of  the  m^yor  and  common  council  of  the 
city  of  New- York,  passed  April  26,  1836,  for  setting  curb  and 
gutter  stones  in  125th  street,  and  appointing  Warner,  Gaines 
and  Secor,  assessors,  to  make  an  estimate  of  the  expense  of  con- 
forming  to  the  provisions  of  the  ordinance,  and  to  make  a  just 
and  equitable  assessment  thereof  among  the  owners  and  occu- 
pants of  the  houses  and  lots  intended  to  be  benefitted  thereby. 
On  the  28th  of  January,  1837,  all  three  of  the  assessors  took  and 
subscribed  the  oath  for  the  proper  discharge  of  their  duties.  In 
September  following  an  estimate  and  assessment  was  returned, 
which  was  signed  by  Warner  and  Gaines,  two  of  the  assessors ; 
nnd  by  which  the  lot  in  question  was  assessed  to  Isaac  Adriance 
for  the  sum  of  $150,83.  On  the  4th  of  April,  1838,  the  assess- 
ment was  confirmed  by  the  common  council.  On  the  20th  of 
Jane,  1840,  the  lot  was  sold  to  the  plaintiff,  for  a  term  of  8OO 
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years :  aud  on  the  20th  of  June,  1842,  a  lease  was  executed  to 
the  plaintiff  in  pursuance  of  the  sale. 

The  plaintiff  called  Jacob  S.  Warner,  one  of  the  assessors,  as 
a  witness,  who  gave  evidence  tending  to  show  that  Secor,  who 
had  not  signed  the  assessment,  met  with  the  other  assessors,  and 
agreed  with  them  ii>  the  principle  upon  which  the  assessment 
was  made.  On  cross-examination,  the  witness  gave  evidence 
tending  to  show  that  Secor  had  never  acted  with  the  other  as- 
sessors in  any  matter  relating  to  this  assessment  beyond  taking 
the  oath  of  office.  The  plaintiff  objected  to  any  evidence  tend- 
ing to  show  that  all  of  the  assessors  had  not  acted ;  but  the 
objection  was  overruled. 

Prior  to  executing  the  lease,  a  redemption  notice  was  publish- 
ed in  a  New- York  daily 'paper,  twice  in  each  week,  for  six  weeks 
successively.  The  publication  was  commenced  on  the  13th  of 
December,  1841,  and  the  last  publication  was  made  January  21st, 
1842. 

After  the  execution  of  the  lease,  and  on  the  6th  of  December, 
1842,  a  notice  was  served  on  Adriance  in  pursuance  of  the  act 
of  1841,  sections  3  to  7,  inclusive.  {Stat.  1841,  p.  211.)  A  like 
notice  was  on  the  9th  day  of  the  same  month,  served  on  the  de- 
fendant in  this  suit,  who  was  in  the  occupation  of  the  premises. 
On  the  31st  of  July,  1843,  the  street  commissioner  gave  the  cer- 
tificate provided  for  by  the  7th  section  of  the  act  of  1841. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  it 
appearing  in  evidence  that  the  assessors  had  all  taken  the  oatb, 
and  had  adopted  the  principle  of  making  the  assessment,  and 
were  all  in  the  street  commissioners'  office,  when  the  assessment 
was  made,  though  only  two  had  signed  the  report,  it  was  to  be 
presumed  that  Secor,  who  did  not  sign  it,  met  and  consulted 
with  those  who  did  sign  the  report ;  and  that  such  presumption 
would  not  be  rebutted  by  any  impression  or  non-recollection  of 
the  witness,  Warner,  as  respects  himself,  or  either  of  his  co- 
assessors.  The  judge  refused  so  to  charge :  but  charged  the  jury 
that  the  legal  presmnption  was,  that  the  assessors  had  done  their 
duty.  He  also  refused  to  charge,  that  Secor  alone  could  prove 
that  be  bad  not  met  and  consulted  with  the  other  assessors. 
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And  he  left  it  to  the  jury  to  say,  from  the  evidence,  wliether  all 
the  assessors  met  and  consulted — telling  them  that  the  presump- 
tion was,  that  all  had  acted. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  the 
confirmation  of  the  report  of  the  assessors  by  the  common  coun- 
cil was  binding  and  conclusive  upon  the  owner  and  occupant  of 
the  premises  in  question ;  and  that  it  was  wholly  unimportant 
to  inquire,  whether  any  irregularities  had  occurred  in  the  pro- 
ceedings of  the  assessors.  The  judge  refused  so  to  charge :  and 
instructed  the  jury,  that  the  confirmation  was  not  so  final  and 
conclusive  as  to  preclude  the  defendant  from  inquiring  into  the 
report  of  the  assessors. 

The  judge  refused^to  charge  that  the  redemption  notice  was 
sufficiently  published  ;  and  charged  the  jury,  that  the  six  weeks' 
publication  should  have  been  completed  before  the  commence- 
ment of  the  last  six  months  of  the  two  years  after  the  sale. 

The  judge  refused  to  charge  that  the  statutes  on  this  subject 
were  merely  directory. 

The  plaintiff  requested  the  judge  to  charge,  that  the  lease  was 
conclusive  evidence  of  the  regularity  of  the  sale,  and  therefore 
the  defendant  could  not  avail  himself  of  any  defect  in  the  publi- 
cation of  the  redemption  notice.    The  judge  refused  so  to  charge. 

The  plaintiff  also  requested  the  judge  to  charge,  that  the  street 
commissioners'  certificate  given  under  the  act  of  1841,  precluded 
the  defendant  from  availing  himself  of  any  defect  in  the  publica- 
tion of  the  redemption  notice.  The  judge  refused  so  to  charge : 
and  charged,  that  the  certificate  was  not  conclusive  evidence  of 
the  regularity  of  the  redemption  notice. 

On  all  of  these  points  there  were  exceptions  by  the  plaintiff. 
The  jury  found  a  verdict  for  the  defendant ;  and  the  plaintiff 
moved  the  supreme  court  for  a  new  trial  on  a  bill  of  exceptions. 
The  cause  was  argued  there  by  A.  Thompson,  for  the  plaintiff, 
and  R.  Mott  ^  E.  Sandford,  for  the  defendant.  The  motion  for 
a  new  trial  was  denied,  and  the  court  gave  judgment  for  the 
defendant.     An  opinion  to  the  following  effect  was  delivered  by 
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Bronson,  C.  J.  The  prima  facie  presumption  in  this  cass 
was,  thc^t  all  of  the  assessors  met  and  consulted,  although  only 
two  of  them  signed  the  estimate  and  assessment.  {Doughty  y. 
Qcypey  3  Denioj  249.)  But  the  defendant  was  at  liberty  to  re- 
but that  presumption,  by  showing  tha^t  in  point  of  fact  the  third 
assessor  did  nothing  beyond  taking  the  oath  of  office.  The  pre- 
sumption ia  favor  of  the  performance  of  official  duty  is  rarely, 
if  ever)  conclusive.    It  may  be  overthrown  by  proof. 

The  fact  that  Secor  did  not  act,  might  as  well  be  proved  by 
Warner,  who  was  one  of  the  assessors,'  as  by  Secor  himself. 
From  the  nature  of  the  case,  the  one  must  have  been  about  as 
well  qualified  to  speak  on  the  subject  as  the  other.  It  was  not 
so  in  Downing  v.  Riigar^  (21  Wend.  178,)  nor  in  Williams  v. 
The  E.  J.  Company,  (3  Easty  192,)  on  which  the  plaintiff  re- 
lies. And  besides,  in  the  latter  case,  tlie  plaintiff  attempted  to 
make  out  a  criminal  neglect  of  duty  by  secondary  evidence ; 
while  in  the  case  before  us,  the  omission  to  act  would  not  even 
be  a  fault  on  the  part  of  Secor.  The  appointment  by  the  com- 
mon council  imposed  vs>  duty  upon  hin;i ;  and  the  oath  which 
he  took  was  not  a  promise  that  he  would  execute  the  trusty  but 
only  an  obligation  that  he  would  act  fairly  and  impartially,  if 
he  acted  at  all. 

But  still,  as  the  other  two  assessors  had  no  lawful  authority 
to  proceed  without  consulting  Secor,  the  presumption  remains 
that  he  was  consulted.  Th^  evidence  which  the  defendant  gave 
to  overcongie  that  presumption  was  weak  and  inconclusive ;  and 
had  there  been  no  other  question  in  the  ca^e,  I  think  the  ver- 
dict should  have  been  for  the  plaintiff.  But  this  is  a  bill  of  ex- 
ceptions ;  a^id  we  have  x^othing  to  do  with  the  Ending  of  the 
jury. 

I^  asking  the  judge  to  instruct  the  jury  concerning  the  force 
of  the  evidence  which  had  b^en  given  to  rebut  the  presumptioD, 
the  pljaintiff  assumed  that  all  of  the  assessors  were  in  the  street 
commissioners'  office  when  the  assessment  was  m^de,  though 
the  report  was  only  signed  by  two  of  them.  This  was  assu- 
ming too  much.  The  evidence  only  went  to  show,  that  the 
assessors  were  all  clerks  in  the  street  commissioners'  office  at 
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the  time ;  and  not  that  they  were  actually  in  the  office  wh^ti 
the  assessment  was  made.  A  request  for  instructions  to  a  jury 
should  either  rest  upon  undisputed  fects,  or  a  hypothetical  case. 
If  the  proposition  which  the  party  submits,  be  not  right  in  all 
its  parts,  both  as  to  fact  and  law,  the  judge  may  refuse  to  give 
the  instruction  which  is  asked ;  and  he  may  do  so  without  fifty 
qualification* 

The  jury  have  found  that  only  two  of  th6  assessors  acted, 
and  that  the  third  was  not  consulted.  If  there  be  not  some- 
thing  to  obviate  this  difficulty,  it  is  fatal  to  the  proceedings. 
The  plaintiff  insists,  that  the  rsftification  of  the  estimate  and  as- 
sessment by  the  common  council  precludes  all  inquiry  concern- 
ing the  acts  of  the  assessors.  The  statute  provides,  that  the 
assessors,  after  having  made  the  estimate  and  assessment,  shall 
Certify  the  same  in  writing  to  the  common  council ;  and  the  es- 
timate and  assessment,  being  ratified  by  the  common  council, 
shall  be  binding  and  conclusive  upon  the  owners  and  occupants 
of  the  lots  assessed.  (2  R.  L.  4ffr,  S 175.)  It  is  not  the  ratifi- 
cation wliich  is  binding  and  conclusive ;  but  the  estimate  and 
assessment,  when  ratified.  And  it  is  only  when  an  assessment 
has  been  first  duly  made,  that  the  common  council  has  the  pow- 
er of  ratification.  Void  things  are  as  no  things ;  and  there  never 
was  any  assessment  to  be  ratified.  The  common  council  cannot 
itself  make  the  asse^m^n! ;  it  can  only  cause  the  thing  to  be 
don©  by  sworn  assessors.  The  power  of  ratification  carries 
with  it  the  authority  to  set  aside  a  regular  assessment,  \dien  not 
made  upon  just  principles.  But  it  does  not  include  an  authority 
to  legalize  an  irregular  and  void  assessment.  As  there  was 
fiofhing  to  be  ratified,  the  act  of  ratification  was  itself  a  nullity. 
But  if  that  act  was  good  so  far  as  H  goes,  it  woufld  only  be  one 
of  several  necessary  links  in  the  plaintiff's  chain  of  title;  and  it 
is  a  well  established  rule  in  relation  to  these  statute  powers  to 
transfer  the  title  to  lands  without  the  consent  of  the  Owner,  that 
the  authority  must  be  strictly  pursued  from  the  beginning  to  fhe 
tm6.  If  any  material  link  in  the  chain  be  wanting,  the  whole 
j^itoceedirig  will  fall  to  the  groimd.  {Sharp  v.  Speir^  &nd 
ISkarp  V.  Johnson,  4  Hill,  86, 92.)    The  case  of  Stnfcer  v.  Ket 
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ly,  (7  Hill,  9,)  as  it  stands  corrected  by  the  court  of  errors^ 
(2  Denio,  323,)  does  not  controvert  this  doctrine  j  but  goes  to 
confirm  it. 

The  common  council  was  at  liberty  to  presume  that  the  third 
assessor  liad  been  consulted,  and  to  act  upon  that  presumption. 
But  it  was  at  the  peril  of  having  the  act  come  to  nothing,  if  it 
turned  out  that  the  presumption  was  not  well  founded.  A  fact 
inferred  from  other  facts  is  of  no  more  force  than  it  is  when 
made  out  by  other  prima  fade  evidence.  If  the  names  of  all 
the  assessors  had  been  affixed  to  the  assessment,  and  the  com- 
mon council  had  acted  upon  that  evidence  that  all  had  united, 
the  defendant  would  still  have  been  at  liberty  to  show  that  the 
report  was  a  forgery  as  to  one  or  more  of  the  assessors ;  and  on 
making  such  proof  the  whole  proceeding  would  be  overthrown. 
{Gh-aves  v.  Otis,  2  HiU,  466;  Sharp  v.  Speir,  4  HiU,  76,  88.) 
In  Jackson  v.  Morse,  (18  John.  441,)  there  was  a  regular  re- 
turn of  unpaid  taxes,  upon  which  the  comptroller  acted,  and 
sold  and  conveyed  the  land  pursuant  to  the  authority  vested  in 
him  by  law.  The  statute  declared  that  the  conveyance  should 
vest  in  the  purchaser  an  absolute  estate  in  fee  simple ;  and  should 
also  be  conclusive  evidence  that  the  sale  was  regular  according 
to  the  provisions  of  the  act  And  yet  the  owner  of  the  land 
was  allowed  to  impeach  the  return  on  which  the  comptroller 
had  acted,  by  showing  that  the  taxes  had  in  fact  been  paid  prior 
to  the  return.  And  thus,  what  was  apparently  a  good  authority 
to  sell,  and  a  valid  title  in  the  purchaser,  were  overthrown. 

The  ratification  by  the  common  council  has  not  the  force  of 
a  judgment  of  a  court  of  record. 

The  next  question  is  upon  the  sufficiency  of  the  redemption 
notice.  Had  the  assessment  been  r^ular,  it  would  be  a  lien 
upon  the  land.  (2  R.  L.  420,  §  186.)  By  the  act  of  1816,  the 
corporation  is  authorized  in  such  cases  to  sell  a  term  of  years  in 
the  land  for  the  payment  of  the  assessment ;  and  a  certificate  is 
to  be  given  to  the  purchaser  stating,  among  other  things,  when 
he  will  be  entitled  to  a  lease ;  which  is  two  3rears  from  the  date 
of  tho  certificate,  provided  the  land  is  not  redeemed  in  the  mean 
time.    {Stat.  1816,  p,  114,  $  2.)    It  is  further  provided  by  the 


CASES  IN  THE  COURT  OF  APPEALS.  ^QI 

X>ooghty  V.  Hope. 


same  statute,  as  amended  by  the  act  of  1840,  {SiaL  1840,  p, 
274,  i  10,)  that  the  corporation  shall,  at  least  six  months  before 
the  expiration  of  two  years  after  any  such  sale,  cause  an  adver- 
tisement to  be  published  twice  in  each  week,  for  six  weeks  suc- 
cessively, in  one  daily  newspaper  printed  and  published  in  the 
city  of  New-York,  that  unless  the  lands  sold  be  redeemed  by  a 
certain  day,  they  will  be  conveyed  to  the  purchaser.  The  cir- 
cuit judge  was  right  in  holding,  that  the  six  weeks'  publication 
should  have  beet  completed  before  the  commencement  of  the 
last  six  months  of  the  two  years  after  the  sale,  which  is  allowed 
for  redeeming.  A  sliglit  transposition  of  the  different  members 
of  the  sentence,  omitting  that  which  is  not  material  to  the  ques- 
tion, will  render  this  quite  evident.  "The  corporation  shall 
cause  an  advertisement  to  be  published  for  six  weeks  succes- 
sively, at  least  six  months  before  the  expiration  of  the  two 
years."  The  whole  publication  must  be  ended,  before  the  last 
six  months  begin.  In  this  case,  the  publication  of  the  six  weeks 
notice  was  commenced  a  few  days  before  the  beginning  of  the 
last  six  months  of  the  two  years ;  but  the  publication  was  not 
concluded  until  more  than  one  month  of  the  last  six  months 
had  elapsed.  This  was  not  a  compliance  with  the  requirement 
of  the  statute.  Although  this  question  might  have  been  made 
in  The  People  v.  TTie  Mayor  of  New- York,  {iO  We?id.  393,) 
it  was  neither  made  by  the  counsel,  nor  decided  by  the  court. 

The  publication  is  an  important  step  in  the  process  by  which 
the  title  is  to  be  transferred  :  and  the  doctrine  in  this  class  of 
cases  is,  that  the  authority  must  be  strictly  pursued,  or  the  title 
will  not  pass.  {Sharp  v.  Speir,  1  HilL  86 ;  Striker  v.  Kellt/, 
7  Id,  25.)  The  object  of  requiring  the  publication  was,  to  get 
notice  of  the  sale  to  the  owner  in  time  to  save  his  ^ind.  He 
has  two  years  after  the  sale  to  redeem ;  and  as  we  read  the  stat- 
ute, the  publication  must  be  completed  within  the  first  eighteen 
months  of  the  two  years.  Notice  is  of  the  essence  of  the  things 
required  to  be  done;  (1  Bur.  447;)  and  we  cannot,  therefore, 
hold,  that  the  statute  is  merely  directory,  and  maybe  disregard- 
ed. Statutes  requiring  public  officers  to  do  an  act  within  a  cer- 
tain time  are  sometimes  construed  as  being  only  directory,  and 
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the  act  may  be  done  at  a  later  period,  provided  no  one  can  be 
injured  by  the  delay.  {Gale  v.  Meady  2  Denio^  160.)  In  this 
case^  if  the  statute  had  been,  that  the  publication  should  be 
made  within  the  first  eighteen  months,  and  that  the  owner 
should  have  six  months  to  redeem  after  the  publication  had 
been  ,made,  it  may  be  that  a  notice  after  the  expiration  of  the 
eighteen  months  would  be  sufficient.  The  owner  would  not 
be  injured ;  for  he  would  still  h^ve  six  months  after  the  notice. 
But  not  so  here.  He  must  redeem  within  two  years  after  the 
sale ;  and  if  the  publication  is  not  made  in  time,  the  owner 
loses  a  part  of  the  six  months'  notice  to  which  he  is  entitled. 

When  the  time  and  place  for  hqlding  the  annual  school  di2>- 
trict  meeting  has  been  fixed  by  the  district,  the  thing  must  be 
known  to  all  the  voters ;  and  the  omission  of  the  clerk  to  post 
a  further  notice,  as  the  statute  directs,  has  been  held  not  to  be 
fatal  to  the  proceedings.  {Marchant  v.  Langworthy^  6  Wly 
646.Xa)  And  where  a  corporation  is  required  by  statute  to  do 
an  act  in  a  particular  way,  as  by  calling  the  ayes  and  noes,  it 
has  been  held  that  the  act  is  the  essential  thing,  and  as  to  the 
manner  of  doing  it,  the  statute  is  merely  directory.  {Striker  v. 
Kellyy  7  Hill,  9.)  But  it  was  held  in  that  case,  {p.  26,)  that  the 
publication  of  the  redemption  notice  was  essential  to  the  validity 
of  the  purchaser's  title.  And  in  The  People  v.  ITie  Mayor  of 
Neto-  Yorky  (10  Wend.  393,)  the  point  was  decided,  that  this 
statute  is  not  to  be  construed  as  directory  merely;  but  the 
notice  must  be  given,  or  the  title  of  the  owner  will  not  be  divested. 

The  statute  declares,  that  the  lease  <*  shall  be  conclusive  evi- 
dence that  the  sale  was  regular,  according  to  the  provisicms  of 
this  act"  [Stai.  1816,  p.  115,  §  2.)  Although  the  redemption 
notice  is  one  of  the  several  things  which  are  essential  to  a  c<»n- 
plete  transfer  of  the  title,  it  is  evident,  on  reading  the  whole  sec- 
tion, that  by  "  the  sale"  the  legislature  bad  reference  to  the 
auction  at  which  the  incipient  right  of  the  purchaser  was  ac- 
quired ;  and  not  to  all  the  steps  by  which  that  right  became 
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peirfect  The  redemption  notice  is  no  more  a  part  of  the  sale, 
than  is  an  unpaid  assessment,  or  an  affidavit  of  the  collector  that 
the  money  has  been  demanded  without  effect.  And  according 
to  my  dissenting  opinion  in  Striker  v.  Kelly,  (7  Hill,  28,)  which 
opinion  has  in  that  particular  been  confirmed  by  the  court  for 
the  correction  of  errors,  (2  Denio,  323,)  the  lease  does  not  prove 
that  there  was  a  proper  affidavit  by  the  collector;  but  that  fact 
must  be  shown  by  the  purchaser,  or  his  claim  to  the  property 
cannot  prevail.  And  besides,  the  precise  point  was  ruled  by 
this  court  in  that  case,  (7  Hill,  26,)  that  the  lease  does  not  prove 
the  publication  of  the  redemption  notice.  And  in  the  case  which 
has  already  been  mentioned  of  the  comptroller's  deed,  [Jackson 
V.  Morse,  18  John,  441,)  the  statute  has  the  very  same  words  as 
those  we  are  now  considering  ]  and  yet  it  was  held,  that  the 
deed  gave  no  title  where  the  taxes  bad  been  paid  prior  to  the 
sale.  The  lease  proves,  that  the  proceedings  at  the  auction 
were  regular;  and  perhaps  it  also  proves,  that  due  notice  of  the 
auction  was  given.  But  the  fact  that  proper  notice  to  redeem 
was  given  after  the  auction  must  be  made  out  by  other  evidence 
than  the  lease. 

After  the  lease  has  been  executed,  another  notice  must  be 
served  on  the  occupant,  and  the  person  who  was  last  assessed 
as  owner  of  the  land,  giving  a  further  term  of  six  months  to  re- 
deem, by  paying  the  money  to  the  street  commissioner  for  the 
use  of  the  grantee ;  and  on  filing  an  affidavit  with  the  street 
commissioner  of  the  due  service  of  the  notice,  that  officer,  if  the 
money  is  not  paid  within  the  six  months,  gives  a  certificate  of 
that  fact,  and  the  conveyance  thereupon  becomes  absolute ;  and 
the  occupant  and  all  others  are  barred  of  all  right  and  title  to 
the  property  for  the  term  of  years  which  has  been  conveyed. 
{Stat.  1841,  p.  211,  §§  3  to  7.)  This  notice,  and  the  certificate 
of  the  street  commissioner  were  duly  given  in  this  case.  But  I 
see  no  principle  upon  which  the  regularity  of  that  proceeding 
can  be  allowed  to  help  out  the  defect  in  the  redemption  notice 
which  preceded  the  giving  of  the  lease.  The  owner  of  the  land 
was  entitled  to  both  notices ;  and  until  both  have  been  regular- 
ly given,  his  title  is  not  divested. 
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We  see  no  error  in  any  of  the  several  decisions  which  were 
made  by  the  circuit  judge. 

The  plaintiff  having  brought  error,  the  cause  was  argued  by 
counsel  in  the  court  of  appeals;  and  aAer  taking  time  for  delib- 
eration, that  court  affirmed  the  judgment  of  the  supreme  court. 


PlATT  V8,  CathelLt 


In  an  action  on  a  covenant  alleged  to  have  been  executed  by  the  defendant,  a  plea 

alleging  that  a  third  person  named,  executed  the  covenant  by  the  defendant  as  kU 

agent,  is  bad. 
A  charter  party  purporting  to  be  made  between  the  master  of  the  vessel,  of  the  first 

part,  '*  and  M.  P.,  (agent  for  J.  C.  &  M.  S.,)  of  the  second  part,'*  and  signed  and 

sealed  by  the  master  and  by  M .  P.,  with  the  addition  of  "  agent"  is  the  deed 

of  M.  P. 
The  rule  would  be  the  same,  though  it  were  proved  that  J.  C.  &  M.  S.  had  by  letter 

requested  M.  P.  to  engage  the  vessel,  and  had,  in  the  same  manner,  ratified  the 

contract  adcr  M.  P.  had  executed  the  charter  party.  - 
Proof  that  J.  C.  &  M.  S.  loaded  the  vessel,  and  were  alone  concerned  in  the  voyage, 

would  not  relieve  M.  P.  from  his  liability  on  the  charter  party. 

On  error  from  the  supreme  court  to  review  a  judgment  of 
that  court  affirming  a  judgment  of  the  superior  court  of  the  city 
of  New- York.  Cathell  sued  Piatt  in  the  superior  court  in  cove- 
nant on  a  charter  party  of  affreightment,  by  which,  as  the  decla- 
ration alleged,  the  plaintiff,  as  master  and  agent  of  the  schooner 
Sag-e,  chartered  that  vessel  to  the  defendant  for  a  voyage  from 
Nevvbern,  N.  C,  to  Barbadoes ;  and  the  defendant  covenanted  to 
furnish  for  her  a  cargo  of  lumber,  and  to  pay  freight  thereon  at  a 
certain  price  per  thousand,  <fec.  The  declaration  alleged  the  lading 
of  the  vessel  by  the  defendant,  and  the  performance  of  the  voy- 
age ;  and  assigned  a  breach  in  the  non-payment  of  freight  ac- 
cording to  the  covenant.  The  defendant  pleaded,  1.  Non  est 
factum  ;  2.  That  the  charier  party  was  made  and  executed  by 
J.  C.  Stevenson  &  M.  Stevenson,  by  the  name  and  description 
of  J.  0.  &  M.  Stevenson  of  Newbeni,  by  the  defendant  as  theh 
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agent;  that  it  was  executed  by  the  defendant  in  his  capacity  as 
agent  for  the  said  J.  C.  &  M.  Stevenson,  and  not  otherwise,  or 
in  any  other  character  or  capacity.  Averment  that  the  defen- 
dant was  fully  authorized  so  to  execute  the  same,  and  that  his 
execution  thereof  has  been  confirmed  by  the  said  J.  C.  &  M* 
Stevenson  since  the  execution  thereof.  Verification.  Demurrer 
and  joinder.  The  superior  court  gave  judgment  for  the  plain- 
tiff upon  the  demurrer.  On  the  trial  of  the  issue  of  fact,  the 
charter  party  was  proved  and  given  in  evidence  on  the  part  of 
the  plaintiff.  It  commenced  as  follows :  "  This  charter  party, 
made  and  concluded  upon  in  thecity  of  New- York,  on,  &c.  between 
J.  D.  Cathell,  master  and  agent  of  the  schooner  Sage,  of  Vienna, 
of  the  burthen,  <fcc.,  of  the  first  part,  and  Medad  Piatt  [the  de- 
fendant] of  the  city  of  Neio-  York,  {agent  for  J.  C.  ^  M.  Ste- 
venson^) of  the  second  part,  witnesseth,  &c."  In  subsequent 
parts  of  the  instrument,  the  words  ^^  parties  of  the  second  part" 
were  several  times  used.  The  conclusion  and  signatures  were 
as  follows :  "  In  witness  whereof  the  said  parties  have  hereunto 
interchangeably  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  J,  D.  Cathell,  agent,  [l.  s.]  Medad  Piatt, 
agent,  [l.  s.]"  It  appeared  that  the  vessel  was  loaded  at  New- 
bern  by  the  Messrs.  Stevenson,  who  put  a  supercargo  on  board 
who  gave  the  necessary  directions,  and  finally  sold  the  cargo  at 
the  outward  bound  port,  and  purchased  a  return  cargo.  The 
defendant  moved  for  a  nonsuit  on  the  grounds,  1.  That  the 
proof  did  not  support  the  declaration,  the  vessel  having  been 
laden  by  the  Stevensons  and  not  by  the  defendant ;  2.  That 
the  charter  party  was  not  the  defendant's  deed ;  and  3.  That  the 
plaintiffs  had  treated  the  Stevensons  as  the  parties  interested  in 
chartering  the  vessel,  and  could  not  now  hold  the  defendant  lia- 
ble. The  motion  was  overruled,  and  the  defendant  excepted. 
The  defendant  gave  in  evidence  two  letters  from  J.  C.  &  M. 
Stevenson  to  himself,  the  first  directing  him  to  engage  a  vessel 
for  them,  and  the  other  approving  of  what  he  had  done,  after 
the  charter  party  was  executed.  The  court  charged  that  the 
charter  party  was  the  defendant's  deed,  and  the  defendant  ageun 
excepted.    Verdict  and  judgment  for  the  plaintiff.    The  defen 
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dant  brought  error  to  the  supreme  court,  where  the  cause  was 
argued  by  A.  C.  Bradlej/j  for  the  plaintilf  in  error,  and  by  Z>. 
Lord,  for  the  defendant  in  error.  That  court  affirmed  the 
judgment  of  the  superior  court,  the  opinion  being  delivered  in 
the  following  terms,  by 

Beardsley,  J.  The  charter  party  is  declared  on  as  the  deed 
of  the  defendant,  made  by  himself  as  the  party  of  the  second 
part  therein  named,  and  sealed  with  his  seal.  It  is  no  answer 
to  such  a  cause  of  action  to  say,  as  the  plea  demurred  to  does, 
that  the  Stevensons  made  and  executed  said  charter  p&rty  by 
the  defendant  as  their  agent — that  it  was  executed  by  the  defen- 
dant  in  his  capacity  as  such  agent,  and  not  otherwise,  be  having 
foil  power  and  authority  for  that  purpose.  Granting  that  this 
authority  existed,  and  that  the  defendant,  in  what  he  did,  in- 
tended to  act  as  agent,  and  to  bind  his  principals  only,  and  not 
himself,  still,  being  named  in  the  covenant  as  the  party  of  the 
second  part,  and  having  duly  executed  it  by  affixing  his  own 
seal,  he  is  personally  bound  thereby,  whi^tever  his  authority  or 
his  intention  may  have  been.  And  if,  as  this  plea  asserts,  the 
charter  party,  as  originally  executed  or  by  subsequent  adoption, 
was  the  deed  of  the  Stevensons,  this  could  not  aid  the  defendant. 
According  to  the  declaration  it  was  bis  deed  ;  if  others  also  were 
bound,  that  would  not  cancel  his  liability.  Nor  will  the  law 
allow  him  to  say  that  a  covenant  executed  by  himself  and  as 
his  own  deed,  does  not  bind  him  because  he  was  then  acting  as 
agent,  and  had  ample  authority  to  bind  his  principals.  The 
manner  of  the  execution  of  the  covenant  shows  that  the  princi- 
pals were  not  bound,  bnt  that  he  was.  At  best,  this  plea  is  bnt 
an  argumentative  non  est  factum,  which  admits  that  the  defen- 
dant was  named  as  a  party  to  the  deed,  and  that  he  sealed  it  with 
his  own  seal,  while,  at  the  same  time,  the  plea  insists  he  is  not 
personally  bound  by  his  own  act,  because  he  was  at  that  time 
agent  for  others,  and  what  he  did  was  done  in  the  capacity  of 
agent,  and  with  competent  power  to  bind  his  principals.  Ad« 
mit  all  this  to  be  true/ and  the  defendant  is  ^ill  bound.  He  is 
named  as  the  party,  and  as  such  he  seals  and  executes  the  deeiL 
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Upon  these  facts  the  law  holds  it  to  be  his  personal  act  and  ob- 
ligation, whatever  his  intention  or  his  authority  from  other 
persons  may  have  been.  The  demurrer  to  this  plea  was  well 
taken. 

Nor  can  either  of  the  exceptions  taken  on  the  trial  of  the 
cause  be  sustained.  In  law,  the  charter  party  given  in  evidence 
was  the  defendant's  deed,  and  not  that  of  the  Stevensons.  Yery 
probably  it  may  have  been  intended  by  the  scrivener  who  pre- 
pared the  charter  party,  to  bind  the  Stevensons  and  not  the  de- 
fendant, but  he  failed  in  his  object.  As  executed,  the  Stevensons 
are  not  bound  by  it,  but  the  defendant  is.  The  schooner  was 
chartered  by  him :  he  bound  himself  to  furnish  freight  and  to 
pay  as  is  stipulated.  This  being  the  construction  and  legal  ef- 
fect of  the  charter  party,  it  is  quite  obvious  that  the  objections 
taken  on  the  trial  by  the  defendant's  counsel,  were  properly  dis- 
posed of  by  the  court.  The  defendant  was  bound  by  the  charter 
party,  and  the  action  was  well  brought  against  him.  The  judg- 
ment should  be  affirmed. 

At  the  close  of  the  argument  in  the  court  of  appeals,  the  judg- 
ment of  the  supreme  court  was  affirmed. 


Sp£Ar  and  another  i;^.  WARDEUi  and  others. 

VVhere  a  debtor  prosecuted  by  warrant  pursaant  to  the  third  and  subsequent  sections 
of  the  act  **  to  abolish  imprisonnacnt  for  debt  and  to  punish  fraudulent  debtors,'* 
(Stat.  1831,  p.  396,)  is  adjudged  guilty  of  the  facts  allej^ed  in  the  affidavit  upoD 
which  the  warrant  issued,  and  (hereupon,  to  procure  his  discharge,  presents  an 
inventory  and  makes  an  assignment  according  to  the  third  subdivision  of  the  tenth 
section  of  the  act;  the  prosecuting  creditor  is  entitled  to  priority  of  payment  out 
of*  the  property  assigned  over  the  general  creditors  of  tlie  debtor. 

And  a  voluntaiy  assignment  by  the  debtor  for  the  benefit  of  all  his  creditors  without 
preference,  made  after  his  arrest  and  before  the  adjudication,  is  a  fraud  upon  the 
act  and  is  void  as  against  the  prosecuting  creditor. 

Appeal  from  an  order  of  the  court  of  chancery.    The  com- 
(dainanta  being  judgment  creditors  of  C.  and  G.  E.  WavdeU,  mi 
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the  6th  of  November,  1846,  called  on  and  requested  them  to 
apply  certain  notes  and  evidences  of  debt  of  which  they  were 
possessed  to  the  payment  of  the  judgment,  which  they  refused 
to  do.  The  complainants,  upon  an  affidavit  of  such  request  and 
refusal,  immediately  procured  a  warrant  to  be  issued  against  the 
judgment  debtors,  pursuant  to  the  act  to  abolish  imprisonment 
for  debt,  &c.  {Stat,  1831,  p.  396,  §  4,  sub.  2 ;)  upon  which  they 
were  brought  before  the  judge  who  issued  it ;  who,  after  several 
adjournments,  on  the  28th  day  of  the  same  month  decided  that 
the  allegations  contained  in  the  affidavit  were  substantiated,  and 
that  the  debtors  should  be  committed  pursuant  to  the  act.  After 
the  arrest  upon  the  warrant,  and  before  the  adjudication,  the 
debtors  made  a  general  assignment  of  their  property  to  H.  B. 
Wardell,  as  a  trustee  for  the  benefit  of  all  their  creditors — the 
proceeds  to  be  distributed  ratably  among  them.  After  the  adju 
dication,  they  presented  to  the  judge  an  inventory  of  their  estate* 
and  an  account  of  their  creditors,  and  prayed  that  their  propert^i 
might  be  assigned,  and  they  be  discharged  according  to  the  thinf 
subdivision  of  the  tenth  section  of  the  act.  The  complainants 
opposed  this  application,  but  tlie  judge  directed  an  assignment 
to  be  made  to  S.  P.  Nash ;  which  being  executed  and  certified 
according  to  the  statute,  he  granted  a  discharge.  The  complain- 
ants, though  they  had  not  taken  out  execution  on  their  judg- 
ment, then  filed  their  bill  in  this  cause  against  the  judgment 
debtors,  and  H.  B.  W&rdell,  the  voluntary  assignee,  to  reach  the 
assigned  property  in  his  hands  and  have  it  applied  to  the  pay- 
ment of  their  debt.  An  injunction  having  been  issued  against 
n.  B.  Wardell,  he  applied  on  motion  to  have  it  dissolved ;  and 
the  complainants  at  the  same  time  moved  for  the  appointment  of 
a  receiver.  The  motions  came  on  at  the  same  time,  and  were 
argued  by  S.  P.  Nashy  for  the  complainants,  and  H.  JP.  Clarke 
for  the  defendants. 

The  chancellor  being  of  opinion  that  the  complainants  had 
not  secured  a  right  to  a  priority  of  payment,  and  that  the  assign- 
ment made  pursuant  to  the  application  of  the  debtors,  after  the 
adjudication  upon  the  warrant,  to  Mr.  Nash,  vested  the  property 
which  passed  by  that  assignment  in  him  as  a  trustee  for  all  the 
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creditors  of  the  assignors,  ratably,  and  not  for  the  benefit  of  the 
complainants  exclusively,  nor  even  for  that  portion  of  his  cred- 
itors who  were  in  a  situation  to  sue  out  warrants  against  him, 
made  an  order  dissolving  the  injunction  and  denied  the  motion 
for  a  receiver.  For  his  opinion  delivered  on  that  occasion,  see 
the  report  of  the  case  in  1  Barbour's  Ch.  R^  290.  From  this 
order  the  complainants  appealed. 

The  cause  having  been  argued  id  the  court  of  appeals,  that 
court,  holding  that  by  the  true  construction  of  the  provisions  of 
the  act  under  consideration,  the  complainants,  in  consequence  of 
their  proceedings,  had  acquired  a  right  to  priority  of  paymetit 
out  of  the  assets  of  the  debtors,  aiid  that  the  voluntary  assign- 
ment to  H.  B.  Wardell  was  a  fraud  upon  that  statute,  reversed 
the  order  of  the  chancellor  which  had  been  appealed  from. 


Gracie  vs.  Freeland  and  others. 

A.n  appeal  to  the  court  of  appeals  cannot  be  taken  from  a  decree  or  order  made  m  a 
cause  in  equity  at  a  special  term  of  the  supreme  court. 

Appeal,  by  the  complainant,  from  an  interlocutory  order 
made  in  this  cause,  in  equity,  at  a  special  term  of  the  supreme 
court  created  by  the  present  constitution,  held  in  the  city  of  New- 
York,  before  Mr.  Justice  Edmonds. 

The  appeal  coming  on  to  be  heard,  it  was  objected  on  the  part 
of  the  defendants,  that  an  appeal  to  this  court  could  not  be  taken 
from  an  order  or  decree  made  at  a  special  term.  ( Const  art.  6,  §  6 ; 
Siat.  of  1847,  p.  321,  §§  8,  10 ;  Id.  p.  322,  §  11 ;  Id.  325,  §  20.) 
The  party  against  whom  a  decree  or  order  is  made  at  a 
special  term,  it  was  said,  should  apply  at  a  general  terra  for  a 
re-hearing,  pursuant  to  the  twentieth  section  of  the  judiciary  act, 
upon  all  the  papers  used  at  the  hearing.  Should  a  re-hearing 
be  denied,  an  appeal  from  that  determination  would  lie,  which 
would  involve  the  merits  of  the  decree  made  at  the  special  term. 

For  the  complainant  it  was  insisted  that  the  granting  a  re- 
hearing was  to  a  considerable  extent  a  matter  of  discretion,  and 
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that  if  an  appeal  would  not  lie  from  such  a  decision  as  that  undei 
consideration,  the  right  of  review  would  be  practically  deaied 
in  a  lai^e  class  of  oases. 

The  court,  after  time  ikken  for  consideration,  held  that  no  ap- 
peal could  be  taken  to  this  €ourt  from  an  order  or  decree  in 
equity  made  at  a  special  term  of  the  supreme  court,  and  there- 
UDon  the  appeal  was  dismissed. 


In  the  following  cases  the  judgments  of  the  supreme  court 
were  affirmed : 

Spencer  v.  Halsted,  reported  in  1  Denkfs  R.  606 
Graves  and  another  v.  McKeon,        2  Id.  639(a) 

CoDDiNGTON  V.  Davis,  rfeportcd  in  this  vol.  ante,  p.  16 
The  People  v.  Adams,  "  190 

The  People  t.  Charles,  "  212 

Delamater  V,  Pierce,  ^  315 

In  the  following  cases,  decrees  of  the  court  of  chancery  were 
affirmed: 

Frazer  v.  Western  and  others,  reported  in  1  Barh.  Ch.  R.  220 
Moehrino  V,  Mitchell,  Public  Admr.  &c.    Id.  264 

«  McCosKER  V.  Brady  and  others,  Id.  329 

Hoes  and  others  v.  Tan  Hoesen,  Id.  379 

Partridge  v.  Menck  and  others,  2  Id.  101 

In  the  following  case  the  decree  of  the  court  of  chancery  was 
reversed : 

DiAS  and  others  v.  Bouchaud,  Exr.  &c.,  and  the  Unitvd 
States,  reported  in  10  Paige,  416. 

(a)  The  judgment  of  the  supreme  court  was  affirmed  in  this  caaei  oa  the  gXDond 
that  the  declaration  in  the  justice's  court  was  in  trespass  de  bonis  aaportatia,  mnd 
not  for  trsspass  on  lands.  Taking  that  view  of  the  case,  as  the  court  of 
4id«  ibe  question  ef  jurisdiction  decided  by  the  supreme  court  did  not  arisen 
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ACCEPTANCE. 

B9e  B1IL8  or  EXCHAITGK  AND  Pe01I2880- 

RT  NoTKa,  27. 


ACTION. 

8e€  AismpsiT. 

Ca8B. 


AFFIDAVIT. 

Aee  CouftTs  or  ▲  JosncB  of  the  Pkace, 

5. 


AGREEMENT. 

1.  General  words  used  in  an  agreement, 
are  to  be  80  icetrieted  as  to  siibserye 
the  intentions  of  the  parties.  Cod. 
dmgion  T.  Denis  f  16 

8  Accordingly,  where  the  maker  of  a 
promissory  note  which  was  held  by  an 
endorsee  made  an  assignment  for  the 
benefit  of  his  creditors,  preferring  the 
endorser  as  a  creditor  to  the  amount  of 
the  note,  and  the  bolder  ior  a  separate 
debt  due  him  on  account,  and  the 
holder  in  conjunction  with  other  cred- 
itors of  the  maker,  ezecnted  an  inatru- 
ment  referring  to  the  assignment,  and 
a^rreeing  in  consideration  thereof,  to 
discharge  the  maker  from  all  elawu 
and  demands  existing  in  their  favor 
respectively  against  nim,  oyer  and 
above  what  they  might  lealize  under 
the  asaifnmeot  on  his  agreeing  to  pay 
llie  balance  of  their  debts,  after  Uie  ex- 


piration of  seven  years ;  kid  that  the 
claim  of  the  holder  upon  the  note  was 
not  discharged  or  siJipended — ^the 
agreement  as  regarded  han,  being  only 
applicable  to  his  other  demand  against 
the  maker.  id 

3.  An  agreement  to  indemnify  one  ajgainst 
a  demai)d  is  of  the  same  legal  import 
as  an  agsaement  to  indemnify  him 
against  bis  liability  Sot  the  demand. 
Jrer  BBAROflLBT,  J.  Churchill  v. 
Hunt,  321 

See  Bills  of  Exohangb  and  Proxibso* 
av  Notes,  2,3,4,  13,16. 
Covenant,  1  to  3, 12  to  14. 
.Cahb,  7. 
Gaming,  4, 5. 
guarantt. 
Princitax.  and  Sueett,  3. 


ALIENS. 

The  several  statutes  enabling  aliens  tOL 
take  and  hold  real  estate,  which  were 

?as8ed  prior  to  the  21st  day  of  April, 
825,  were  so  far  modified  by  the  act 
passed  on  that  day,  (Stat  1825,  p. 
427,)  that  no  alien  could  subsequently 
take  land  by  purchase,  without  com- 
plying with  the  provisions  of  that  act 
Cumn  V.  Film,  239 

See  DowEE. 


AMENDMENT 

1.  It  is  not  necessary,  to  warrant  the 
amending  of  ^poatea  so  as  to  refer  the 
verdict  to  the  good  counts  of  a  decla- 
ration containing  good  and  bad  coanta 
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that  the  evidence  should  be  applicable 
exclusively  to  the  good  counts.  It  will 
be  80  amended,  if  the  evidence  was 
applicable  as  well  to  the  good  a»  to 
the  bad  counts.    Pottley  v.  Mott,  353 

S.  Where  the  jndse  certified  a  portion  of 
the  evidence,  dj  which  it  appeared 
that  testimony  had  been  received 
which  was  only  admissible  under  a 
bad  count,  the  amendment  was  refu- 
sed, though  the  judfife  had  pven  a  cer- 
tificate that  all  the  evidence  was 
applicable  to  all  the  counts.  id 


APPEAL. 

An  appeal  to  the  court  of  appeals  cannot 
be  taken  liom  a  decree  or  order  made 
in  a  cause  in  equity  at  a  special  term 
of  the  supreme  court  Oracie  v.  Free- 
land,  609 

See  CoimoN  Schools,  6. 
Praoticb,  11. 


APPROPRIATION  OF  PAY- 
MENTS. 

See  Patmsnt,  4  to  12. 


ARREST  OF  JUDGMENT. 

• 

Where  there  was  a  general  verdict  upon 
a  declaration  havmgr  a  bad  count  with 
others  which  were  good,  the  court  ar- 
rested the  judgment,  but  allowed  a 
venire  de  novo,  upon  the  plaintiff's 
payingrthe  costs  of  the  trial  and  of  the 
motion.    PoetUy  y.  Mott,  353 


ASSIGNMENT. 

See  l^BBTOR  AND  CREDITOR,  2. 

ASSUMPSIT. 

Where  there  is  a  lesal  right  to  demand 
money,  an4  no  other  remedy  than  an 
action  ex  contractu,  the  law,  for  the 
purpose  of  the  remedy,  wiU  imply  a 
promise  of  payment    fiorton  y.  Coons, 

130 

ATTACHMENT. 

8t9  COVRTB  OF  ▲  JuiTZQS  OF  THE  PBAOI, 

5,  6, 17 


See  Damagbs,  9,  3. 
'    EVIDENCR,  3, 17  to  19. 


ATTORNEY. 

The  plaintifTs  attorney  is  not  liable  fix 
the  defendant's  costs,  where  the  plain- 
tiff removed  from  the  state  pending  the 
suit,  but  only  where  he  was  a  non-ren- 
dent  when  it  was  commenced.  Alex- 
ander v.  Carpenierf  266 

See  Costs,  6. 
Practice,  14. 


ATTORNMENT. 
See  Landlord  and  Tenant,  **,  8. 


B 


BANKRUPT  AND  BANKRUPT 
LAW. 

1.  If  a  bankrupt  petitioning  for  his  dis- 
charge in  the  district  court  of  the  Uni- 
ted States,  give  to  a  creditor  who  is 
opposing  such  discharge,  money  or 
property  to  withdraw  bis  opposition, 
which  he  accepts  and  accordingly 
ceases  to  oppose,  the  transaction  is  not 
such  a  fraud  as  will  avoid  the  discharge 
when  pleaded  to  an  action  for  an  ante- 
cedent debt  Ckamberlin  y.  Griggs,  9 

2.  In  a  suit  by  administrators,  where  the 
plaintifis  necessarily  prosecuted  in  the 
name  of  their  testator,  and  the  defen- 
dant pleaded  a  discbarge  under  the 
bankrupt  law  granted  in  the  lifetime  of 
the  intestate,  of  which  the  plaintifi 
were  not  aware  until  it  was  pleaded, 
they  were  permitted  to  diacantinue 
without  costs.    Fowler  y.  Starr,  164 

See  PuEADDias,  18. 


BANKS  AND  BANKING  ASSOCI- 
ATIONS. 

1.  The  provision  in  the  act  of  I84O9 
amending  the  geooal  banking  law» 
{Stat.  1840,  f,  304,  $  4,)  ap(£es  to 
and  renders  illegal  aD  promissory  notsi 
made  by  a  banking  aasociatioD,  unless 
made  pajrable  on  demand  and  without 
interest,  though  not  intended  to  cireii- 
late  as  money.    Swift  y.  Been,     70 
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9.  A  ffoannty  of  such  a  note  ie  likewise 
Toid.  id 


BETTING  AND  GAMING. 

See  Gaming. 

Insurance,  6,  7. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  no  time  of  payment  is  men- 
tioned in  a  note,  it  is  payable  immedi- 
ately. Per  Bronbon,  C.  J.  Cornell 
y.  Moulton,  12 

2.  The  endorser  of  a  bill  or  note  may,  be- 
fore the  paper  matures,  make  a  yalid 
agreement  to  waive  a  presentment  and 
notice  of  non-payment  Such  an 
agreement  does  not  rcquife  a  consider- 
ation to  support  it  Coddington  v. 
Davis,  16 

3.  Where  an  endorser  of  a  note  had  been 
preferred  in  respect  to  his  liability,  in  an 
assignment  made  by  the  maker  for  the 
benefit  of  his  creditors,  and  had  trans- 
ferred to  the  holder  his  interest  under 
the  assignment,  and  afterwards,  while 
the  note  was  running  to  maturity, 
wrote  to  the  holder,  saying,  *'  You  need 
not  protest  T.  B.  C.'s  note,  due  6lc.  for 
&.C.,  and  I  will  waiye  the  necessity  of 
protest  thereof;**  held  sufficient  to  dis- 
pense with  a  presentment  and  notice 
of  non-payment  id 

4.  The  letter  itself  without  the  other  cir- 
cumstances, would  haye  been  a  yalid 
waiyer  of  a  demand  and  notice.  Per 
Jewbtt,  J.  id 

5.  Tlie  term  protest f  though  strictly  inap- 
plicable to  a  promissory  note,  means, 
when  used  in  a  general  way,  the  steps 
necessary  to  be  taken  to  charge  an  en- 
dorser.   Per  Jbwett,  J.  '  id 

6.  Where  the  maker  of  a  note,  before  it 
became  payable,  assigned  his  property 
to  a  trustee  for  the  payment  of  his 
debts,  preferring  the  endorser,  who 
transferred  his  mterest  under  the  as- 
signment, to  the  holder  ;  held  that  no 
demand  or  notice  of  non-payment  were 
necessary  to  enable  the  holder  to  re- 
cover against  the  endorser.  id 

7.  The  dating  of  a  promissory  note  at  a 
particular  place  does  not  make  that  the 


place  of  payment,  «r  authorize  a  de- 
mand to  be  made  at  that  place  Mr  the 
purpose  of  charging  an  endorser.  Tay- 
lor y.  Snyder,  145 

8.  But  it  is  presumptiye  eyidence  of  the 
residence  of  the  maker  at  that  place. 
Per  Beardslet,  J.  id 

9.  Where  no  place  of  payment  is  men- 
tioned in  a  note,  the  general  rule  is,  - 
that  it  must  be  demanded  of  the  maker 
personally,  or  at  his  dwelling,  or  place 
of  business,  in  order  to  charge  the  en- 
dorser, id 

10.  But  where  the  maker  has  absconded, 
or  being  a  seaman  without  a  domicil 
in  the  state  is  absent  on  a  yoyage,  and 
also  where  he  has  no  known  residence 
or  place  of  business  at  which  a  de- 
mand can  be  made,  a  presentment  for 
payment  is  dispensed  with,  and  the  en- 
dorser will  be  hable  on  receiying  notice 
of  the  facts  constituting  the  excuse. 
Per  Beardsley,  J.  id 

11.  So  where  the  maker  bein^  a  resident 
of  the  state  when  the  note  is  made,  re- 
moyes  therefrom  and  takes  up  a  per- 
manent residence  elsewhere,  the  holder 
need  not  follow  him,  but  a  demand  at 
his  former  place  of  residence  will  suf- 
fice.   Per  Beardslet,  J.  id 

12.  But  to  enable  the  holder  to  charge  nn 
endorser  without  a  demand  of  the 
maker,  the  facts  creating  the  excep- 
tion must  be  distinctly  proved.  Per 
Beardslet,  J.  id 

13.  The  legal  effect  of  the  contract  of  an 
endorser  stated.  Per  Beardslet,  J.  id 

14.  Where  the  maker  has  a  known  resi- 
deuce  when  the  note  is  given,  which 
is  not  changed  before  it  Incomes  pay- 
able, a  regular  demand  must  be  maoe, 
though  the  note  is  given  and  dated  at 
a  different  place  from  his  residence,  id 

15.  Accordingly,  where  one  who  resided 
in  Florida  made  a  note  at  Troy,  dating 
it  at  the  latter  place,  and  continued  to 
reside  in  Florida  until  it  became  due, 
which  fact  was  known  to  the  holder, 
who  instead  of  causing  a  demand  to 
be  made  of  the  maker,  procured  the 
note  to  be  presented  to  the  endorser 
residing  at  Troy,  and  then  gave  him 
notice  of  non-payment ;  held  that  there 
was  nothing  in  the  case  to  dispense 
with  a  demand  of  the  maker,  and  that 
the  plaintifif  could  not  reoover.         id 


^24  INDEX. 

16.  Wbere  cfofls-nateB  of  equal  amount 
are  made  an^  ezehanged  by  the  ma- 
ken,  each  party  ia  to  pay  the  note 
made  by  himself,  and  there  ia  no  im- 
plied contract  by  the  payee  to  indem- 
nify the  maker.     Wootter  y.  Jenkirta, 

187 


17.  Accordingly,  where  one  of  the  par- 
tiea  to  such  an  exchange  negotiated 
the  note  which  he  received,  and  at 
maturity  paid  and  took  it  up,  and  also 
made  paymenta  on  the  note  made  by 
himself,  and  sued  the  other  party  to 
the  exchange  for  the  money  iku9  paid 
on  his  own  note,  held  that  he  could 
not  recorer.  id 

18.  A  negotiable  bill  of  exchange  or 
promissory  note  must  be  for  a  fixed 
gbm,  and  must  be  payable  in  money, 
and  the  time  of  payment  must  be  such 
that  it  will  certainly  arriye;  though 
the  day  of  payment  may  depend  upon  a 
contingency.  Per  Walworth,  Chan- 
eellot.    Hensehel  v.  Mahler,         428 

19.  A  hill  payable  at  the  drawee's  place 
of  business  on  a  day  certain,  or  in  an. 
other  city  at  a  later  day,  ia  a  yalid  bill 

.  of  exchange    Per  Walwobth,  Chan- 
cellor, id 

20.  Such  a  bill  is  dishonored  by  the  fail- 
ure of  the  acceptor  to  pay  on  either 
day,  at  the  place  designated.  Per 
Walworth,  Chancellor,  id 

21.  Assumpsit  on  the  nooney  counts  will 
lie  by  the  endorsee  against  the  accep- 
tor of  a  bill  of  exchange.  Per  Wal- 
worth, Chancellor.  id 

22.  In  ttn  action  by  the  endorsees  against 
the  acceptor  of  an  instrument  braring 
date  '<  Leipsic,  April  18tb,  1839,"  and 
drawn  thus :  •'  Forfr'e  8755-60,  jpav*- 
ble  fc.  on  the  31  Dec'ber  1839.  On 
the  iiet  Oct.  of  this  year,  pay  ^c.  to 
the  order  of  ourselves  8755  francs  60 
cts.,  payable  in  Paris,  the  diet  Dec. 
of  thts  year,**  ^c.  held  a  yalid  bill 
of  exchange,  notwithstanding  the  am- 
biguity as  to  the  time  of  payment  id 

53.  The  bill  may  be  construed  as  payable 
at  New- York  on  the  31st  October,  or 
at  Paris  at  the  subsequent  day  named. 
at  the  option  of  the  acceptor.  Semble. 
Per  Walworth,  Chancellor,  id 

54.  The  words  «  on  the  Zlst  Oct.  of  this 


yem-**  should  be  rejected  asnmngwuit 
xV  Porter  and  Spencer,  Seanarc 
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25.  The  defendant  gaye  to  W.  H.  D.  & 
Co.  a  letter  in  these  words :  "  I  au- 
thorize yon  to  draw  on  me  at  ninety 
days  from  time  to  time  for  aucii 
amounts  as  you  may  require,  provided 
that  the  whole  amount  runnmg  and 
unpaid  shall  not  exceed  $3000:^  held 
that  the  authority  to  draw  was  limited 
to  bills  payable  ninety  days  tSter  sight, 
and  that  the  defendant  was  not  liable 
on  one  made  payable  ninety  days  alter 
date.    Ulster  Co.  Bank  y.  McParlan, 

553 

26.  The  fact  that  W.  H.  D.  Sc  Co.  had 
drawn  several  bills  upon  the  defendant 
payable  ninety  days  after  date,  wbidi 
the  plaintifBi  had  disooanted  od  the 
faith  of  the  letter  and  which  the  de- 
fendant h&d  accepted  and  paid,  does 
not  preclude  the  aefendant  from  ob- 
jecting, in  a  suit  on  a  bill  snbsequently 
drawn,  that  it  was  not  in  aecordanee 
with  the  authority.  id 

27.  A  promise  in  writing  to  accept  abiL 
before  it  is  drawn,  in  order  to  amount 
to  an  actual  acceptance,  moat  de- 
scribe it  in  terms  not  to  be  mistaken 
and  so  as  to  identify  and  distinguish 
it  from  other  hills.  Per  Hand,  Sena- 
tor, id 

See  Agreement,  2. 

Banks  and  Banking  Asbocutionr 
Principal  and  Surbtt,  11. 


BOND. 

See  Courts  of  a  Juttice  of  the  PkACi, 
6. 
Damages,  2,  3, 5. 
Evidence,  3,  1 7  to  19. 

GUARANTT,  1. 

Principal  and  SrasTr,  1. 
Survivorship. 


CASE. 


1.  No  action  will  lie  by  the  holder  of  a 
mortgafire  against  another  for  negU- 
gently  injuring  the  mortgaged  premi- 
sen,  by  which  the  plaintiff  has  lost  his 
security.    Gardner  y.  Heartt,       23S 


INDIX 


eifi 


9^  Bat  an  acticm  on  die  case  wiU  lie 
•gainst  one  who,  with  intent  to  </e- 
Jfraud  the  plaintiff,  has  destroyed  or 
iniured  the  value  of  premiMB  vpon 
which  he  has  a  lien  by  mortrape  or 
judgment.    Per  Bea&dslbt,  J.       id 

3.  The  declaration  for  such  an  injury 
must  aver  that  the  party  personally 
liable  as  mortgagor  or  judgmeat  debt- 
or, was  insolvent  or  unable  to  pay.  id 

4.  And  if  this  averment  be  omitted,  evi- 
dence to  that  effect  cannot  be  received, 
though  the  defendant  joined  issue  in- 
stead of  demurring.  id 

5.  In  an  action  on  the  case  for  diverting 
water,  the  right  of  the  ptaintijS*  must 
be  accurately  stated  in  the  declaratioD ; 
and  where  it  was  averred  that  the 
plaintiff  was  entitled  to  all  the  water 
which  should  rise  above  a  certain 
mark  in  a  dam,  and  the  evidence 
showed  that  he  waa  only  entitled  to 
the  part  of  such  water  which  should 
remain  after  a  prior  use  thereof  by  the 
defendant,  AeZa  a  fatal  vaiianoe.  Wil- 
bur V.  Brown,  356 

6.  Where  tenants  in  common  of  a  water 
course  and  dam  and  of  several  mills 
depending  for  water  upon  such  dam, 
made  partition,  by  which  some  of  the 
mills  were  apportioned  to  each ;  and 
each  of  the  parties  eovenanted  with 
the  other  to  keep  in  repair  distinct  and 
separate  portions  of  the  dam,  hebd  that 
caet  for  not  repairing  would  D«t  He  by 
one  of  them  against  the  grantee  ol  the 
other,  and  that  covenant  wasthepeop- 
er  remedy.  id 

7.  The  hiring  of  a  person  of  full  age,  for 
wages,  by  the  year,  creates  the  rela- 
tion of  master  and  servant  between  the 
parties,  and  will  mable  the  employer 
to  maintain  case,  against  one  who  iro- 

{>ri8ons  the  person  employed,  for  the 
OSS  of  his  scivices.  Woodward  v. 
Washburn,  369 


See  EvipBKCix  I 
Ndisaicgk. 

OwnCK    AND  OwFWKK,  3. 


CASJES  DECIDED  IN  THE  COURT 
OF  APPEALS,  610  I 


CASES  OVERRULED,  DOLBTED 
OR/EXPLAINED. 

Siewarfs  Executor  v.  Lispenard,  (28 
Wend.  255.)  First  paragraph  of  mar- 
final  abstract  examined  and  approved. 
BLanehard  v.  Nestle,  37 

The  case  of  WiUiama  v.  Thorp,  (8  Cow- 
en,  201',)  overruled.  Marvin  v.  Ricfu 
mond,  58 

The  case  of  The  People  y.  Bodine,  (1 
Demo,  281,)  commented  on  and  ex- 
plained.   People  y.  Honeyman,    121 

The  case  of  BlUnt  v.  Aikin,  (15  Wend. 
522,)  examined  and  limited.  Wag^ 
goner  v.  Jermaine,  306 

The  cases  of  The  Bank  of  Rome  v.  Cur* 
ties,  (1  Hill,  2750  and  Pardee  v. 
Robertson,  (6  id,  550,)  commented  on 
and  doubted.  Per  Beardslet,  J. 
8le9en$  v.  Rowe,  327 


CERTIORARI 

1.  A  certiorari  lies  at  common  law  to  re- 
move an  assessment.  Per  Beakmlct, 
J.    Weaver  v.  Devendorf,  U7 

2.  But  as  the  aUowanee  of  the  writ  is 
diseietionary,  it  is  generally  refused  on 
prroonda  of  public  policy  and  conven- 
lenoe.    Per  Bcakdblbt,  J.  id 

3i.  A  certiorari  lies  from  this  court  to  re. 
view  a  jjudgment  of  a  justice  of  the 
peace,  in  cases  when  the  statute  au- 
thorizes the  same  writ  to  be  issued 
iioBi  the  ooHimon  pleas*  Kellogg  v. 
Churefh  228 

4.  Where  a  justice  of  tlie  peace  renders 
judgment  in  favor  of  a  defendant, /or 
a  sum  adjudged  to  be  due  hwn  from 
tie  plaintiff  and  for  ooets,  in  a  case 
where  the  judgment  should  have  been 
generally  for  we  defendant  with  costs, 
the  ooiamon  pleas  shoidd  reverse  the 
erroneeos  plvt,  and  alRrm  the  judff- 
ment  as  to  the  residua  Kast  y.  AaM- 
em,  344 

5.  And  where»  in  such  a  ease,  the  eo«n- 
mom  pleas  on  certiorari  rendered  a 
general  judgment  of  reversal,  that  ju^- 
ment  waa  reversed  and  this  court  ren- 
dered such  a  judgment  as  the  common 
pleas  ought  to  have  given,  denying 
costs  to  either  party  in  the  oommoii 
pleas.  id 
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See  CouETf  of  a  JvtmcE  of  thx 
Pbaci,  3. 


CHALLENGE. 

See  CouRiv  of  a  Juvncs  of  the  Pcack, 
15, 16. 

JUKT. 


CHANCERY. 
See  MoRTGAGK  of  Goom,  1,  2. 

CHARTER  PARTY. 
See  CoTKNANT,  15  to  17. 


COMMON  SCHOOLS. 

1.  Where  an  alteration  of  school  districts 
made  by  the  proper  officers  affected 
three  districts,  and  the  trustees  of  two 
of  the  districts  consented  to  the  alter- 
ation, but  the  trustees  of  the  other  dis- 
trict did  not  consent ;  held  that  the  al. 
teration  took  effect  immediately  as  to 
those  districts  whose  trustees  consent- 
ed,  nutwilhstanding  the  provisions  of  1 
R.S.  471,^  22,  requiring  notice  and  the 
lapse  of  three  months  before  an  altera- 
tion takes  efiect,  where  the  trustees  do 
not  consent.  Williame  y.  Larkin,  114 

2.  Where  the  notice  of  a  special  district 
school  meeting  stated  that  it  was  to  be 
held  **for  the  purpose  of  buying  or 
building  a  school  house,"  and  a  tax 
was  voted  to  purchase  a  school  house 
already  built ;  field  sufficient,  and  that 
the  tax  was  legal  id 

3.  It  is  not  necessary  for  the  district 
mteting  to  desijpiate  a  site  for  a  school 
house  biefore  laying  a  tax.  Per  Bron- 
soN,  C.  J.  id 

4.  A  tax  voted  to  pay  for  a  school  house 
already  purchased,  is  a  sufficient  de- 
signation of  the  site.  id 

5.  It  is  not  a  good  objection  to  a  tax  to 
pay  for  a  school  house,  that  the  title  to 
the  property  had  not  been  acquired; 
but  the  trustees  ought  not  to  pay  out 
the  money  until  they  obtain  a  convey, 
ance.  id 

6.  Where  a  commissioner  of  common 
■ehools  refused  to  pay  over  to  the  offi- 


cer of  a  t  thool  district  school  money* 
in  his  hands,  which  had  been  appor« 
tioned  to  the  district,  held  that  an  ap« 
peal  would  lie  to  the  superintendent  of 
oommon  schof^  Ex  parte  Ben-- 
nett,  175 

7.  And  where  the  trustees  of  the  distriet 
brought  an  action  at  law  against  the 
commissioner  for  such  refusal,  and  ob- 
tained judgment  for  the  money  with- 
held,  and  the  court  certified,  pursuant 
to  the  Btotute,  {Lawe  1841,  p.  242, 
§  33,)  that  it  appeared  that  the  defen- 
dant had  acted  in  good  faith,  held  that 
the  plainti^  were  not  entitled  to 
costs.  id 

a  The  provision  in  1  R.  S.  480,  §  74, 
sub.  4,  requiring  the  district  clerk  to 
affix  a  notice  of  each  annual  district 
school  meeting  is  directory  merely, 
and  the  omission  to  affix  such  notice 
does  not  render  the  meeting  illegaL 
Marehant  t.  LangtDorthy,  526 

9.  An  annual  district  meeting  must  be 
held  at  the  time  find  place  fixed  by 
the  annual  meeting  of  the  next  ante- 
cedent year.  id 

10.  The  want  of  notice  of  any  school 
meeting,  annual  or  special,  vnJH  not 
render  the  meeting  invalid,  unless  the 
omission  was  wilful  and  fraudulent  id 


CONDITION. 

An  estate  liable  to  be  defeated  by  the 
non-performance  of  a  condition  subse- 
quent, will  be  forfeited  for  the  want  of 
performance  of  the  condition,  though 
the  party  by  whom  it  ought  to  be  per- 
formed was  under  the  disability  of 
coverture.    Qarrett  v.  Scouten,    334 


CONDITION  PRECEDENT. 
See  CovsNANT,  I,  2. 

CONSTITUTIONAL  LAW. 

1.  Where  the  law  has  conferred  an  extra- 
ordinary remedy  upon  a  class  of  cred- 
itors, a  statute  taking  away  such 
remedy,  but  leaving  the  ordinary  means 
for  the  collection  of  the  debt  in  full 
force,  is  not,  though  operating  upon  ex- 
isting contracts,  a  law  impairing  the 
obligation  of  contracts  within  the  in« 


htbitory  proTision  in  the  conatitation  of 
the  United  States.    Stocking  t.  Huntf 

274 

8.  Aeoordingly  held,  that  the  act  of  1836, 
{Stat.  p.  369,  §  2,)  repealing  the  pro- 
Tifliona  of  the  revised  statutes  allowing 
a  landlord  to  claim  rent  out  of  the  pro- 
ceeds of  property  seized  on  execu- 
tion on  the  demised  premises,  was  valid 
in  its  application  to  leases  existing 
when  the  act  was  passed.  ia 

3.  The  legislature  may  change  the  rem- 
edy upon,  bat  not  the  teims  or  obliga- 
tion of  a  contract.  id 

4.  An  act  of  the  legislature  cannot  be  set 
aside  as  nnconstitutional,  unless  its 
incompatibility  with  the  constitution 
is  manifest  and  unequivocal.  Per 
LoTT,  Senator,    Morris  v.  The  PeO' 

,ple,  382 

5.  An  act  providing  for  the  appointment 
of  additional  judges  for  the  courts  of 
justice  in  the  city  of  New- York  is  not 
necessarily  an  alteration  of  the  charter 
of  the  city.  Semble.  Per  Lott,  Sen- 
ator, id 

6.  But  if  the  provision  in  the  act  of  May 
14,  1840,  which  directed  the  appoint- 
ment of  associate  judges  of  the  court 
of  general  sessions  of  the  city  and 
county  of  New- York,  was  void  for  not 
having  been  passed  by  a  constitutional 
vote,  still  the  individuals  appointed 
pursuant  to  the  act,  who  entered  upon 
their  duties,  were  judges  de  *  facto — 
whose  author!  tv  could  not  be  questioned 
collaterally.    Per  Lott,  Senator,    id 

7.  And  the  officers  whose  agency  was  by 
Inw  required  in  providing  for  the  pay- 
ment of  their  salaries  could  not  inquire 
into  the  legality  of  their  appointment. 
Per  Lott,  Senator.  id 

8.  Where  the  legislature,  after  the  persons 
80  appointed  judges  had  served  in  their 
offices  one  year,  passed  an  act,  by  a 
majority  vote,  declaring  the  arrears  of 
their  salaries  a  connty  charge,  and  di- 
rectinz  the  board  of  supervisors  to  audit 
and  allow  their  accounts  therefor,  held 
a  constitutional  enactment  and  bind- 
ing on  the  board  of  supervisors.       id 

9.  Such  a  statute  is  not,  even  admitting 
the  act  for  the  appointment  of  the 
judges  not  to  have  been  cnnstitutionallj' 
passed, "  a  bill  appropriating  the  publii*. 
moneys  or  property  for  local  or  private 
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purposes,**  and  did  not  (ficrefors  require 
the  assent  of  two-thirds  of  the  mem- 
bers elected  tfr 


10.  It  seems  that  the  act  to  exempt  cer- 
tain proper^  from  sale  on  execution, 
{Stat.  1842,  p.  193,)  docs  not  affect 
executions  for  debts  contracted  before 
its  passa^ ;  but  if  it  admits  of  that 
construction,  held  that  it  conflicts  with 
the  provision  in  the  constitution  of  the 
United  States  forbidding  any  state  to 
pass  a  law  impairing  the  obligation  of 
contracts,  and  is  so  far  void.  Danko 
v.  Quackenbuahf  594 


COSTS. 

1.  It  is  no  answer  to  a  motion  for  costs 
against  an  administrator  who  had  re- 
fused to  refer  a  demand  pursuunt  to  the 
statute,  on  which  a  judgment  was  af- 
terwards i6covered,  that  the  defendant 
believed  he  had  an  equitable  defence, 
which,  pending  the  suit  at  law,  he  had 
filed  a  bill  in  chancery  to  enlor<:e. 
Robertson  v.  Sheill,  161 

2.  Where  the  rate  of  compensation  for 
attorneys  and  counsellors  is  changed 
by  the  legislature  during  the  progress 
of  a  suit,  the  costs  of  such  suit  are  to 
be  taxed  according  to  the  statute  in 
force  at  its  termination.  Supervisors 
of  Onondaga  v.  Briggs,  \  73 

3.  Accordingly  held,  that  where  a  suit 
commenced  in  March,  1840,  wa!<  set- 
tled in  1845.  by  u  stipulation  giving 
the  plaintiff  the  taxable  costs,  they 
ought  to  be  taxed  according  to  the  fee 
bills  in  the  acts  of  1840  and  1844 
which  were  then  in  force.  id 

4.  Where  a  defendant  paid  the  costs  pf 
the  circuit  and  of  the  motion,  upon  ob- 
taining  a  new  trial  on  payment  of  costs, 
and  afterwards  had  judgment  as  in 
case  of  nonsuit  in  his  favor ;  held  that 
he  was  not  entitled  to  tax  his  own  costs 
of  the  application  for  a  new  trial. 
Slocum  V.  Lansing,  259 

5.  Where  a  hearing  before  referees  falls 
through,  on  account  of  the  non-atten- 
dance of  one  of  the  referees,  the  party 
who  succeeds  is  entitled  to  tax  an  at- 
torney's fee  and  a  counsel  fee,  for 
attending  prepared  for  trial ;  and  also 
subpoenas,  tickets  and  the  fee  for  serving 
them,  and  witnesses*  fees.  Willard  v. 
Harbeck,  260 


ToL.  m.* 
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6  An  atiprae^  who  pmeciites  oi  defeada 
bis  own  fuit  in  peraoBy  maj  tax  atk>r. 
007*8  fees  as  in  olher  cases^  ozcept  a 
retaining  fee,  which  is  not  taxable,  id 

7  Costs  cannot  be  g^ven  against  an  ex- 
ecaUir  or  administrator  vmete  the  claim 
was  not  presented  within  the  time  re- 
quired by  iaw  after  the  publication  of 
noticQ  to  creditors  to  present  their 
claims,  thoueh  the  demand  arose  after 
that  period  had  expired.  Bradley  v. 
Buncell,  261 

8.  In  a  snit  on  a  bond  in  a  penalty  of 
more  than  $50,  where  there  has  been 
a  trial  and  a  report  of  referees  assess- 
ing- the  damages  at  lefts  than  1^50,  the 
plaintiff  will  not  be  compelled  to  accept 
a  tender  of  the  damages,  without  costs, 
upon  the  footing  of  a  settlement  within 
the  equity  of  the  statute,  (2  /t  iS.  616, 
i  21,)  but  may,  notwithstanding  the 
tender,  enter  up  judgment  for  the  pen- 
alty witii  costs.    Gro$venor  v.  Rogers, 
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8eo  AfTOftNiT. 

BANxaupr  anb  BANKJion'  Law,  3. 
Cbstiokari,  4,  5. 
Common  Schools,  7. 
Damages,  6. 

ExBCirrORS    AIW    AnMINXSTRATOltS, 

1,2. 


COUNTY  CLERK. 

The  fees  of  comity  clerks  for  searching 
and  certifying  the  title  of  and  incum- 
brances upon  real  estate,  are  such  as 
are  allowed  by  the  act  of  1840,  {Stat, 
f.  290,  $  13,)  and  not  those  prescribed 
by  the  revised  statutes.  Trustees  of 
the  Wilson  Collegiate  Institute  y. 
Van  Home,  171 


COURT  OF  APPEALS. 

8s0  Afkai. 

Cases  decided  ur  tbe  Court  of 
Appeals. 


COURT  OF  CHANCERY. 

1.  A  bill  in  chancery  must  show  on  its 
face*  that  the  vice  chancellor  before 
whom  it  is  filed  has  jurisdiction  of  the 
cause;  and  iT jtirisdtction  docs  not  so 
appear  the  decree  wiji  Ih'  void  Burckle 
▼.  Eckart,  279 


2.  Where  a  hiU  is  61ed  to  compsi  an  «p- 
connt  of  the  profits  of  a  copartnership 
transaction  m  the  manufacture  and 
sale  of  flour,  the  subject  matter  of  the 
eeotrowcsT  has  no  locah'ty  within  tbe 
perview  or  the  statute  distributing  the 
juEudiction  of  omifeis  is  eqoily  aaong 
tbe  Yice  ebanoettoei.  w 

3.  When  by  a  contract  executed  at  Os- 
wego, the  eomplaiiMtDt  was  to  maao- 
facture  flour  at  that  plaee  and  deliver 
it  to  the  defendants  in  Canada  where 
they  resided,  who  were  to  dispose  of  it 
there  and  aeeount  for  tbe  net  profits, 
and  a  bill  was  filed  before  the  vice 
chancellor  of  the  fifth  circuit,  for  an 
aeeonnt;  Ae2d  that  tbe  «ati«e  ormalto* 
did  not  arise  within  the  fifth  eireoit, 
and  that  tbe  viee  ehaneeUor  had  no 
jnrisdictioii.  id 

4.  Where  a  contract  is  made  at  one  place 
and  is  to  be  performed  at  another,  the 
latter  is  the  locatioD  of  a  eontioversy 
arising  upon  the  contraet  id 


COURTS  OF  A  JUSTICE  OF  THE 
PEACE. 

1.  The  delivery  of  process  to  the  consta- 
ble is  no  part  of  tbe  official  duty  of  a 
justice  of  the  peace.  Per  Cur.  Bron- 
soN,  C.  J.  dissenting,  Cornell  v.  MouU 
ton,  12 

2.  Accordingly,  where  the  statute  of  lim- 
itations was  pleaded  in  a  justice's 
court  and  it  was  necessary  for  the 
plaintiff  in  order  to  avoid  the  statute  to 
show  that  the  suit  was  commenced  on 
the  fourteenth  day  of  the  month,  the 
constable's  return  showing  that  the 
summons  was  served  on  the  fifteenth , 
HELD,  that  the  justice  could  not  act 
upon  his  own  Knowledge,  that  the 
summons  was  delivered  to  the  consta- 
ble on  the  fourteenth,  but  the  plaintiff 
should  hjive  called  a  witness  to  prove 
that  fact  Per  Cur.  Bronsow^  C.  J. 
dissenting,  id 

3.  And  though  the  summona  was  dated 
on  the  fourteenth,  and  tbe  jostiee  n 
his  return  to  the  eerliorari  stated  that 
he  delivered  it  on  the  same  day  to  a 
constablo  to  be  served,  sueb  statement 
oannot  be  regarded  by  the  oontnon 
pleas  or  this  court  in  reviewing  the 
judgment  of  the  justice.  Per  Cwr. 
BuoNsoN,  C.  J.  dissenting,  id 


4,  Where  a  summons  in  a  justice's  court 
is  returned  as  having  been  served  by 
eopji  and  the  justice  issues  another 
■ummons,  the  suit  is  legrally  continued, 
and,  in  respect  to  the  defence  of  the 
statute  of  limitations  is  deemed  to  have 
been  commenced  when  the  first  sum- 
rocMis  was  delivered  to  the  ccnatable  to 
be  served.    Ptr  Brorson,  C.  J.      id 

5.  The  affidavit  required  by  the  statute 
{Laws  183 1,  f^  434,  ^  35,)  to  authorize 
a  justice  of  the  peace  to  issue  an  at- 
tachment, need  not  be  signed  by  the 
deponent.  If  tlie  witness  be  sworn 
and  the  justice  take  down  and  certify 
the  testimony,  it  is  a  sufficient  affida- 
vit.   MUli«$  V.  Shafer,  60 

6  Where  the  bond  executed  upon  an  ap- 
plication for  an  attachment  professed 
to  be  the  bond  of  the  creditor  who  ap- 
plied, and  of  two  sureties,  and  was 
executed  thus :  '•  W.  S.  agent  for  J. 
S."  ((he  principal,)  die  sureties  exe- 
cuting in  proper  form ;  held  sufficient, 
although  the  principal  was  not  bound. 

id 

".  A  justice  of  the  peace  mu«t  enter 
judgment  upon  the  verdict  of  a  jury 
immediately  upon  its  being  rendered ; 
and  if  he  omit  to  do  so  until  the  next 
day,  no  judgment  can  be  given  by 
him.     Sibley  v.  Howard^  72 

6*  Determining  the  amount  of  costs  to  be 
p.iid  by  the  ^losing  party  is  parcel  of 
the  act  of  rendering  judgment  id 

D.  Accordingly,  where  a  justice  upon  a 
verdict  being  given,  immediately  en- 
tered it  in  bis  docket,  but  omitted  to 
set  down  tlie  items  of  costs  until  a  sub- 
sequent day,  and  did  not  foot  op  the 
amount  until  eight  days  afterwards, 
held  erroneous,  smd  the  judgment  was 
reversed.  id 

10.  On  the  return  of  a  jury  in  a  justice's 
court,  to  deliver  their  verdict,  the  jus- 
tice most  see  that  the  pbiintiff,  or  some 
person  authorized  by  him,  appear  be- 
fore he  receives  the  verdict  Shott  v. 
Raynor,  77 

.  1.  Where  on  the  return  of  the  jury,  the 
justice  called  the  plaintiff,  and  tome 
pereon  not  known  to  him  anewered, 
upon  which  he  received  the  verdict 
and  rendered  judgment;  held  errone- 
ous, id 

i  3.  The  justice's  return  must  shew  aflirm- 
atively  that  the  plaintiff  appeared  when 
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the  verdict  was  given.    P«r  Bsaiioa- 
LET,  J.  id 

13.  The  marine  eourt  of  the  city  of  New- 
York  has  no  jurisdiction  of  an  action 
for  an  illegal  arretit  on  pretence  of  void 
process,  though  charged  to  have  been 
made  maliciously.    Rice  v.  Piatt,  81 

14.  The  provision  of  the  revised  statutes 
(2  R,  8.  553,  §  16)  allowing  ease  to 
be  brought  as  a  concurrent  remedy 
with  trespass  for  iii|uries  to  the  person, 
does  not  authorize  a  justice's  court  to 
take  cognizance  of  an  actiou  on  the 
eaae  for  an  illegal  imprisonment     id 

15.  It  is  not  a  {|[ood  ground  of  challenge 
to  the  array,  m  a  justice's  court,  that 
the  constable  who  served  the  venirtt 
had,  on  the  return  of  the  summons, 
appeared  and  pleaded  for  the  defen- 
dant, where  he  bad  done  no  other  act 
as  the  defendant's  attorney.  Milea  v. 
Pulver,  84  ' 

16.  The  fact  that  the  constable  who 
served  the  venire  had,  at  the  defen* 
dant*s  request,  employed  an  attorney 
to  appear  for  her  on  the  trial,  will  not 
support  a  challenge  to  the  array,      id 

17.  In  a  suit  by  attachment  prosecoted 
against  two  persons  as  joint  debtors  in 
the  court  of  a  justice  of  the  peace,  it  is 
not  enough  that  a  proper  return  by  the 
constable  should  be  made  of  the  ser* 
vice  of  the  attachment  upon  one  of 
them :  and  where  such  return  as  to 
one  was  made  and  nothing  vras  said 
in  it  as  to  any  servive  on  the  other  de- 
fendant, the  judgment  was  reversed. 
Cook  V.  McDoel,  317 

16.  The  plaintiff,  in  a  justice's  court,  may, 
upon  the  coramg  in  of  a  verdict  in  his 
favor,  for  more  than  twenty-five  dol- 
lars, remit  the  excess  beyond  that 
anv>unt,  or  any  other  sum,  and  a  judg- 
ment for  the  residue  will  not  be  erro. 
neous.    Clark  v.  Denure,  319 

See  Cbetiorari,  3. 
Damagbh,  2,  3. 

EviDCNCB,  3. 


COVENANT. 

1.  Where  the  defendant  had  covenanted 
to  pay  tiie  plaintiff  for  doing  the  car- 
penter's work  of  certain  houses,  when 
he  phoiild  receive  from  the  architect 
his  certificate  th  .t  the  toork  waafuU$ 
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and  completely  finished  iccording  to 
the  epecijieatiout  annexed  to  the  con- 
tract ;  held,  that  tho  giving  of  the 
certificate  by  the  architect  was  a  condi- 
tion precedent,  the  performance  of 
which  must  be  averred  in  the  decla- 
ration in  an  action  brought  to  recover 
payment  for  the  work.  Smith  v. 
Brigga,  73 

3.  And  where  a  certificate  was  furnished 
by  the  architect,  in  which  he  stated 
that  the  houses  were  finished  in  such 
a  manner  that  he  would  accept  them 
if  he  were  the  ownfir,  and  that  he  wae 
satisfied  as  to  the  work  and  materials  ; 
HELD  not  to  be  a  performance  of  the 
condition.  id 

3.  And  where  the  declaration  set  out  a 
certificate  in  the  terms  last  mentioned, 
which  Was  averred  to  be  a  sufficient 
certificate  within  the  meaning  of  the 
contract,  held  that  the  declaration  was 
bad,  and  the  judgment  rendered  there, 
on  in  the  court  below  erroneous.       id 

4.  Where  a  lease  contained  a  covenant 
that  in  case  of  damage  to  the  build- 
ings on  the  demised  premises  by  fire 
rendering  the  same  untenantable,  the 
lessor  would  repair,  held  that  the  cov- 
enant ran  with  the  land  and  bound  the 
grantee  of  the  reversion,  and  that  he 
was  bound  to  rebuild  houses  which 
were  wholly  destroyed  by  fire.  Ailen 
y.  Culver,  284 

5.  A.nd  where  a  lease  of  premises  on 
which  there  were  several  buildings, 
contained,  in  addition  to  the  covenant 
last  mentioned,  a  provision  that  the 
rent  should  cease  for -such  part  of  the 
buildings  as  should  be  rendered  unten- 
antable on  account  of  injury  by  fire, 
while  they  should  remain  untenanta- 
ble, and  a  part  of  the  buildings  were 
destroyed  by  fire,  and  the  landlord 
neglected  to  rebuild :  held  that  the 
covenants  to  pay  rent  and  to  repair 
were  independent,  and  that  the  lessee 
was  bound  to  pay  a  proportionate  part 
of  the  rent  on  account  of  the  buildings 
left  uninjured,  notwithstanding  the  de- 
fault in  rebuilding.  id 

6.  Examples  of  covenants  which  run 
with  the  land  and  bind  the  grantee  of 
the  reversion  and  the  assignee  of  the 
lessee.    Per  Jewett,  J.  id 

7»  Where  a  lease  of  land  fc'mbraces  also 
personal  chattels,  the  lessee's  covenant 
to  return  or  replace  or  pay  for  them  at 


the  end  of  the  term  doee  not  pan  to 
the  grantee  of  the  reversion.  id 

8.  Nor  docs  it  bind  the  assignee  of  the 
lessee.    Per  Jewett,  J.  id 

9.  Authorities  to  show  when  the  assignee 
of  a  lessee  is  bound  by  the  covenants 
in  a  lease  though  not  named,  and 
when,  for  the  reason  that  he  is  named, 
and  where  he  is  not  bound  though 
named,  cited  and  conunented  on.  Per 
Jewett,  J.  id 

10.  Where  a  lease  of  land  also  embraced 
personal  chattels,  which  it  was  declared 
should  be  a  part  of  the  premises  de- 
mised, and  should  remain  on  the  prem- 
ises at  the  end  of  the  term,  or  be 
replaced  or  paid  for  by  the  lessee,  and 
the  covenant  to  surrender  the  demised 
premises  at  the  end  of  the  term  con- 
tained an  exception  o{  damages  by  the 
elements,  and  the  chattels  were  de- 
stroyed by  an  accidental  fire  during 
the  term  ;  held  that  the  lessee  was  not 
bound  to  replace  or  pay  for  ihcm,  the 
last  mentioned  covenant  modi  lying  the 
strict  terms  of  the  other.  *         id 

1 1.  The  contract  of  a  surety  of  the  lessee 
who  by  a  separate  covenant  had  guar* 
anticd  tlie  payment  of  the  rent  and  the 
performance  of  tho  covenants,  passes 
to  the  grantee  of  the  reversion,  who  is 
entitled  to  sue  such  surety  iu  his  own 
name  for  a  breach  of  his  covenant  id 

12.  By  articles  of  agreement  A.  cove- 
nanted to  sell  a  lot  of  land  to  &  at  a 
ccrtam  price  per  acre,  and  to  have  the 
same  surveyed  by  an  individuHl  named, 
and  on  a  certain  day  to  exhibit  to  B. 
a  certificate  of  clear  unincumbered  ti- 
tle to  the  premises,  and  to  execute  a 
conveyance  ;  and  B.  was  at  the  same 
time  to  give  his  bond  for  the  purchan 
money,  payable  at  a  future  time,  atid 
a  mortgage  covering  the  premises 
purchased,  and  other  lands  owned  by 
B.  of  which  he  was  to  exhibit  a  like 
certificate  of  title :  in  covenant  by  R 
for  the  non-performance  of  A.,held'{hnt 
the  covenants  were  dependant,  and 
that  the  plaintiff  in  declaring  most 
aver  a  tender  of  performance  on  bis 
inrt     Williams  v.  Heaiey,  363 

13.  Held  i2«o,  that  inasmuch  tisB.  could 
procure  and  exhibit  a  certificate  of  ti- 
tle to  the  lands  owned  by  him. which 
were  to  be  included  in  the  mortgage, 
without  waiting  for  any  thing  to  be 


INDEX 


621 


done  by  A.,  he  most  aver  that  he  had 
done  BO.  id 

14.  And  where  there  was  a  provision  in 
the  contract,  that  any  disagreement  as 
to  its  construction,  and  also  the  suffi- 
ciency of  the  certificates  of  title,  should 
be  submitted  to  and  determined  by  two 
persons  named,  held  that  such  provis- 
ion need  nol  be  noticed  in  the  decla- 
ration, id 

15.  A  charter  party  purporting  to  be 
made  between  the  master  of  the  vessel, 
of  the  first  part,  ^*  and  M.  P.,  (agent 
for  J.  C.  &  M .  S.,)  of  the  second 
part,"  and  signed  and  sealed  by  the 
master  and  by  M.  P.,  with  the  addition 
of  "agent"  is  the  deed  of  M.  P. 
Plati  V.  Catkelly  604 

16.  The  rule  would  be  the  same,  though 
it  were  proved  that  J.  C.  &  M.  S.  had 
by  letter  requested  M.  P.  to  engage 
the  vessel,  and  had,  in  the  same  man- 
ner, ratified  the  contract  after  M.  P. 
had  executed  the  charter  party.        id 

17.  Proof  that  J.  C.  &  M.  S.  loaded  the 
vessel,  and  were  alone  concerned  in 
the  voyage,  would  not  relieve  M.  P. 
from  his  liability  on  the  charter  party. 

td 

See  Casb,  6. 

Pleadings,  4  to  10,  27. 


COVERTURE. 
See  Condition. 


CRIMINAL  LAW. 

See  Error,  3,  4. 
Indictment. 
Jurisdiction. 
Lottery,  1 , 2. 
New-York,  Cmr  op,  1  to  5. 
Usury,  2. 


DAMAGEa 

The  measure  of  damages  in  the  action 
against  tiie  shcriiT  where  the  goods  of 
two  copartners  were  seized  and  sold 
without  qualification  on  9ifi.fa.  against 
one  of  them,  is  one  half  of  the  value 
of  the  goods,  without  regard  to  the 


debts  of  the  firm  or  the  state  of  the  co- 
partnership accounts.  WalaH  v.  Ad* 
amg,  125 

2.  The  obligors  in  a  bond  executed  upon 
the  issuing  of  an  attachment  in  a  jus- 
tice's court,  where  the  plaintiff  has 
failed  to  recover  judgment,  are,  prima 
faciet  liable  for  the  value  of  the  prop- 
erty attached.  Per  Bbardblby,  J. 
Earl  V.  Spooner,  246 

3.  But  where  property  was  seized  and 
removed  bv  virtue  of  an  attachment, 
and  the  plaintiff  having  been  nonsuited 
on  the  trial,  immediately  sued  out 
another  attachment,  upon  which  the 
officer  who  served  the  first,  seized  the 
same  property,  in  his  own  possession, 
on  the  second  attachment,  and  after- 
wards sold  it  on  the  execution  in  that 
suit ;  in  an  action  on  the  bond  given 
on  the  issuing  of  the  first  attachment, 
held,  that  the  defendants  were  entitled 
to  show  the  appropriation  of  the  prop- 
erty on  the  process  in  the  second  at- 
tachment suit  in  reduction  of  damages. 

id 

4.  In  case  for  a  nuisance  in  obstructing 
the  lights  of  the  plaintiff's  tenement, 
brought  by  a  tenant  for  a  year  against 
his  landlord,  during  the  term,  damages 
can  only  be  given  for  the  time  which 
had  elapsed  when  the  suit  was  com- 
menced, and  not  for  the  whole  term. 
Blunt  V.  McCormiek,  283 

5.  Upon  a  bond  conditioned  to  save  harm- 
less and  indemnify  the  obligee  against 
his  liability  as  the  maker  of  a  promis- 
sory note  then  held  by  a  third  person, 
ana  to  pay  the  same  or  cause  it  to  be 
paid,  the  obligee  may,  without  having 
paid  any  thing,  recover  the  amount  of 
the  note  against  the  obligor,  upon  bis 
failure  to  pay  the  holder.  CkurchiU 
V.  Hunt,  321 

6.  But  he  cannot  recover  the  costs  of  a 
judgment  obtained  against  him  on  the 
note,  where  he  has  not  paid  them,    id 

7.  Where  goods  are  sold  in  close  pack- 
ages, and  there  is  a  mutual  mistake 
between  the  parties  as  to  the  quantity, 
the  vendee  is  entitled  to  recover  from 
the  vendor  for  any  deficiency,  at  the 
rate  at  which  they  were  purchased. 
Per  LoTT,  Senator.  Hargous  v.  Ah' 
Ion,    '  406 

8.  But  he  cannot  recover  remote  damages 
resulting  from  tiye  quantity  being  so 
deficient  id 
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9.  Tberefiire,  where  cloth  was  pnrehaaed 
ia  bales  in  New- York,  ibr  the  Meziean 
narket,  the  vendor  knowing  their  des- 
tination, and  the  vendee  shipped  them 
to  a  Mexican  port  where  dioy  were 
entered  at  the  costom  house,  according 
to  the  invoice  by  which  they  were 
pwchased,  which  by  a  mutual  mistake 
represented  the  number  of  yards  to  be 
considerably  greater  than  the  actual 
quantity,  and  the  vendee  was  by  this 
means  obliged  to  pay  duties  and  com- 
missions on  the  quantity  deficient ; 
held  that  he  could  not  recover  this  ex. 
oess  from  the  vendor.  id 

See  Inwahct. 
Shbrifp,  3. 
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DEBT. 
See  LANDiiORD  and  Tbnant,  10, 11. 


DEBTOR  AND  CREDITOR. 

1  Where  a  debtor  prosecoted  by  wanant 
pursuant  to  the  third  and  subsequent 
sections  of  the  act  ^*  to  abdirii  impris- 
onment for  debt  and  to  punish  fraudu- 
lent debtors,**  (Slat  1831,  p.  396,)  is 
adjudfifed  guilty  of  the  facts  alleged  in 
the  affidavit  upon  whieh  the  wairant 
issued,  and  thereupon,  to  procure  his 
discharge,  presents  an  inventory  and 
makes  an  assignment  according  to  the 
third  subdivision  of  the  tenth  section 
of  the  act ;  the  prasecotiog  creditor  is 
entitled  io  priority  of  payment  out  of 
the  properbr  assigned  over  the  general 
creditors  of  the  debtor.  Spear  v.  War- 
deU,  607 

U»  And  a  voluntary  assignment  by  the 
debtor  for  the  benefit  of  all  his  creditors, 
without  preference,  made  after  his  ar- 
rest and  before  the  adjudication,  is  a 
Oraud  upon  the  act  and  is  void  as 
against  the  prosecuting  creditor.       id 


DEBTORS,  ABSEIS  T  AND  AB- 
SCONDING. 

1.  In  proceedings  by  attachment  against 
absconding,  concealed  and  non-resi- 
dent debtors,  there  is  no  time  prescri- 
bed within  which  the  notice  required 
by  the  statute  mu.st  be  published  after 
ne  issuing  and  service  of  the  i^tach- 
ment    Matter  of  Clark,  167 


3.  And  where  tii«  notice  was  pnblisbed 
two  years  and  seven  months  after  the 
issuing  of  an  attachment  upon  which 
the  debtor's  property  was  immediately 
seized ;  held  tt^t  the  officer  had  not 
lost  his  jurisdiction  of  the  proceeding 
by  the  delay,  and  that  an  appmntment 
oi  trustees  oiade  at  a  proper  time  after 
such  publication  was  valid.  id 

3.  The  appointment  of  trustees  in  sudi  a 
proceeding,  where  the  officer  had  ac- 
quired jurisdiction  to  issue  tlic  attach- 
ment, precludes  the  debtor  from  alleging 
that  jurisdiction  had  been  lost  by  a 
subsequent  irregularity.  id 

See  EviDENCs,  17  to  19. 


DISABILltr. 

See  CoNDmoir. 


DISCONTINUANCE. 
See  Bankrupt  and  Bankrupt  Law,  S 

I^XBCITTORS     AND    AdHINI8TRATOBS| 
1,2. 


DOWER. 

An  alien  widow,  whose  husband,  being 
a  citizen,  purchased  lands  during  their 
coverture  in  1833,  and  died  in  1838, 
is  not  entitled  to  dower  within  the 
principle  of  Sutliff  v.  Forgey^  (1  Cw- 
era,  89.)     Currin  v.  Finn,  239 


E 


ERROR. 

1.  Where  a  court  of  review  reverses  a 
judgment  for  error  in  the  record,  it 
must  generally  render  such  a  (udgmoit 
as  the  court  below  ought  to  have  ren- 
dered.   People  V.  Taylor,  91 

Q.  But  if  a  wrong  judgment  be  given 
against  a  defendant,  which  is  reversed 
on  error,  the  court  of  review  can  nei- 
ther give  a  new  judgment*  nor  send 
the  proceedings  back  to  the  court  he- 
low  for  a  proper  judgment,  unless  the 
case  be  presented  by  uill  of  exceptions, 
when  a  venire  de  novo  may  be  •ward' 
ed.    Per  Bronson,  C.  J.  id 


TftOVt, 


es» 


S.  *W1km  the  defendast  demiRfod  to  «ti 
indiotmeiit  for  a  mwdemeaiior  in 
Hie  eonrt  below,  and  judgment  was 
tbere  given  againwt  the  people,  which 
wae  here  reversed  on  error,  held  that 
this  court  must  render  a  final  judg- 
ment for  the  people  on  the  demurrer, 
and  pass  sentence  on  the  defendant ; 
and  that  he  could  not  be  peraiitted  to 
withdraw  the  demurrer  and  plead,   id 

4.  The  court  below  eoold  not  have  per- 
mitted him  to  plead  after  determining 
the  demuirer  afaixnt  him.  Semble. 
Per  BftONSON,  C.J.  id 

5.  Where  there  is  a  judgment  against  sev- 
eral as  joint. debtors,  those  not  bmught 
into  court  are  nevertheless  proper  par- 
ties to  join  in  a  writ  of  «rror  to  review 
the  iadcment.  Thompton  v.  VtUari^ 
fu^^    *  ^"^  179 

(j  And  where  the  judgment  was  against 
two,  and  the  one  who  had  been  served 
with  process  brought  error  alone,  the 
lOther  having  refusal  to  join,  hetd^  on  a 
motion  by  the  defendant  in  error  to 
quash  the  writ,  that  a  rule  must  be 
entered  requiring  the  other  party  to 
join,  and  that  proceedings  be  stayed, 
pursuant  to  2  R.S,  593,  §§  9, 10.    id 

r.  Where  oftc  of  several  defendants  pros- 
ecutes a  writ  of  error  alone,  the  other 
defendants  are  competent  sureties  for 
the  plainti£f  in  error.  id 

d.  A  writ  of  error  to  the  common  pleas 
or  superior  court  of  New-York,  need 
not  be  allowed  by  the  court,  though  the 
error  for  which  it  is  brought  is  one  of 
fact.  id 

d.  But  a  writ  of  error  ccram  nobis  must 
be  allowed  bj  the  court  Per  Jbw- 
ftTT,  J.  id 

10.  The  bond  required  on  the  allowance 
of  a  writ  of  error  can  in  no  case  be  less 
than  $150,  though  there  be  an  order 
to  stay  elocution,  and  thoagh  the  judg- 
ment  be  less  than  half  that  amount 
Phelps  v.  First  Ref,  Prot.  Dutch 
Church  of  Fort  Plain,  264 

1.  Where  a  eatise  in  a  justice^s  court 
was  tried  in  the  town  of  D.,  and  the 
defendant  justified  under  a  chattel 
mortgage,  execute  by  R.,  whose  resi- 
dence was  not  shown,  but  which  had 
been  filed  in  the  clerk's  office  of  the 
town  oS  D. — the  plaintiff  claiming  the 
property  under  a  sale  on  execution  by 


a  constable  of  Ibe  asme  town,  snd  no 
c^etion  appearing  to  hare  be(n  made 
on  the  trial  that  the  mortgage  was  not 
filed  m  the  proper  town ;  Seld  that  a 
court  of  veview  should  intend  ^at  it 
was  conceded  on  the  trial  that  the 
neitgagor  nsided  in  D.,  and  oonm- 
quentiy  that  the  mortgage  was  filed  in 
the  proper  office.  Jenlco^.Smthf  592 

• 

See  CnftTioiuiu,  4,  5. 

Courts  «f  a  Juricb  or  tub  Fjbace, 
18. 


EVIDENCE. 

1.  In  an  action  against  a  sheriff  for  a 
false  return  to  a  ^  fa,  the  plaintiff 
must  show  a  valid  judgment  uoon 
which  the  writ  issued.  McDontda  v. 
Bunn,  45 

• 

2.  An  admission  of  a  fact  by  a  party  to 
a  suit  is  evidence  against  such  party, 
though  made  in  a  conversation  respect- 
ing a  compromise  of  the  suit  Marvin 
V.  Richmond,  58 

3.  In  an  action  on  a  bond  given  pursuant 
to  2  i2.  S.  231,  §  33,  by  a  party  claim- 
ing property  which  bad  been  seized  on 
an  attachment,  the  plaintiffs  need  not 
show  jurisdiction  in  the  justice  to  issue 
the  attachment    WhUey  v.  Sherman, 

185 

4.  Statutes  in  derogation  of  the  common 
law  rules  of  evidence  should  be  so  con- 
strued, if  possible,  as  to  preserve  the 
principles  deemed  essential  in  the  re- 
ception of  testimony.  Per  Beards- 
ley,  J.    People  V.  nadden,  220 

5.  Accordingly,  held  that  depositions  ta- 
ken under  the  New-Tork  police  act 
{Stat.  1844,  p.  476,  §  U,)  are  not  ad- 
missible generally,  but  only  under  cer- 
tain circumstances— >the  words  de  bene 
es^emsed  in  the  act  importing  some 
condition  to  be  first  complied  with  by 
the  party  ofiering  them.  id 

6.  Where  a  person  is  seen  at  a  partieular 
placo,  the  presumption,  in  the  absence 
of  all  other  evidenco,  is  (hat  he  resides 
there;  id 

7.  A  private  writing  deposited  in  a  public 
ofiice,  pursuant  to  law,  is  not  of  the 
nature  of  a  record,  and  cannot  be 
proved,  as  official  papers  laay  be,  bv  a 
certified  copy,     nouchard  y.  Duuy 
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8.  Where  such  a  writing  cannot  be  re- 
moved from  the  office,  it  should  be 
proved  on  a  commission  if  out  of  the 
Btate,  or  by  calling  the  subscribing  wit- 
ness and  producing  a  sworn  copy,    id 

9.  The  consent  of  a  surety  in  a  revenue 
bond,  required  by  the  act  of  congress 
to  enable  an  insolvent  oblieor  in  the 
same  bond  to  be  'discharged,  is  a  pri- 
vate paper  and  cannot  be  proved  by  a 
copy  authenticated  by  the  secretary  of 
the  treasury.  id 

10.  A  release  by  the  secretary  of  the 
treasury  of  one  of  several  obligors  in  a 
bond  to  the  United  States  is  inopera- 
tive, unless  it  bo  shown  that  the  prelim- 
inary steps  to  procure  such  discharge, 
prescribed  by  the  act  of  congress,  had 
been  taken.  id 


11.  It  is  not  enough  that  the  release  re- 
cite the  facts  necessary  to  be  proved  ; 
such  recitals  not  being  evidence  of 
these  facts.  id 

12.  Proof  that  the  defendant  on  being 
shown  the  plaintiff's  account  said, "  it 
is  correct,  but  I  have  an  olTset,"  is  suf- 
ficient to  warrant  a  recovery  fur  the 
amount  of  the  account  Defamater  v. 
Pierce,  315 

13.  Where  one  purchased  land  of  the 
widow  of  a  lessee  in  fee  remaining  in 
possession  after  the  death  of  her  hus- 
band, and  afterwards  took  a  convey- 
ance from  the  heirs  of  the  lessor ;  A«/a, 
that  mere  length  of  possession  under 
that  conveyance  would  not  raise  the 
presumption  of  a  re-entry  for  non-pay- 
ment of  the  rent  reserved  by  the  lease. 
Garrett  v.  Scouten,  334 

14.  Such  a  presumption  will  not  be  raised 
from  lapse  of  time,  unless  it  appears 
that  the  tenant  had  abandoned  the  pos- 
session, leaving  rent  in  arrear.         id 

« 

15.  Accordingly,  where  land  was  leased 
in  fee  reserving  Tent  and  with  a  clause 
of  re-entry,  in  1601,  and  the  tenant 
entered  and  died  in  possession  eight  or 
nine  years  afterwards,  and  bis  widow 
lemamed  in  possession  two  or  three 
years  more  and  then  sold  to  a  stranger, 
who  entered  and  in  1813  took  a  con- 
veyance in  fee  from  the  heirs  of  the 
lessor,  and  the  land  was  held  under 
that  title  until  the  trial  in  1844;  in 
qeotment  by  the  heirs  of  the  lessee, 
held  that  a  re-entry  by  the  lessor  or  his 
bein  could  not  be  piesumed.  id 


16.  An  admission  by  a  party  praaeeoted 
under  the  statute  against  selling  strong 
or  spirituous  liquors  that  he  mid  sold 
**  ale,  strong  beer  or  fermented  beer,** 
does  not  prove  him  guilty  of  an  offence, 
Nevin  v.  Ladue,  437 

17.  In  a  suit  on  a  bond  given  to  dis- 
charge an  attachment  pursuant  to  9 
R,  S.  12,  §  55,  the  plaintifiT  is  not 
bound  to  show  the  facts  necessary  to 
give  jurisdiction  to  the  officer  who  is- 
sued the  attachment,  or  that  the  case 
was  one  in  which  an  attachment  might 
be  issued  according  to  the  statute. 
Kawfuse  yr.Darmedy,  567 

18.  And  where,  in  such  an  action,  the 
attaching  creditor's  demand  arose  up- 
on a  contract  made  out  of  this  state, 
and  the  plaintiff  omitted  to  aver,  and 
failed  to  pjrove,  that  the  attaching  cred- 
itor was  a  resident  of  this  state,  held 
that  he  was,  notwithstanding,  entitled 
to  recover.  id 

19.  Whether,  if  the  defendant  bad  shown 
affirmatively  that  the  creditor  was  a 
non-resident,  it  would  have  afibrded  ;i 
defence  to  the  action,  Quere,  Per 
Walworth,  Chancellor.  id 

20.  The  presumption  in  favor  of  the  per- 
formance of  official  duty  is  not  eoncla- 
sivc,  but  may  be  overthrown  by  proof. 
Doughty  V.  Hope,  594 

21.  Where  three  assessors  are  authorized 
to  estimate  the  expense  of  a  public  im- 
provement in  the  city  of  New- York, 
and  to  assess  the  same  upon  the  own- 
ers and  occupants  benefitted,  an  as- 
sessment signed  by  two  of  them 
affords  presumptive  evidence  that  the 
third  assessor  was  present  and  acted 
in  the  business ;  but  it  may  neverthe- 
less be  shown  that  he  was  not  consult- 
ed and  did  not  act.  id 

22.  One  of  the  assessors  who  signed  the 
certificate  is  a  competent  witness  to 
prove  that  the  third  assessor  was  not 
consulted.  id 

See  BiLM  OF  ExChangb  and  Pkomibbo- 
RY  Notes,  7,8. 
Courts  op  a  Justxcc  of  the  Peacb, 

2,3. 
Error,  11. 
Insurance,  1,  2. 
Libel,  1,  2. 

New-York,  Citt  of,  1  to  5, 9»  1& 
Prlhcipal  and  Surbtt,  19 
Rfis  Judicata. 


INDEX 


625 


Set  Shbriff,  S. 
Slander,  1,  3. 
Usury,  3,  4. 
Witness. 


EXCISE. 

See  Void  and  Voidable,  2,  3. 

EXCISE  LAW. 

1.  Ale  and  strong  beer  are  induded  in 
the  terms  ^on^  or  epiritvous  liquors, 
as  used  in  the  statute,  (I  R.  S.  680, 
§  15,)  making  it  penal  to  sell  such 
liquors  in  a  small  quantity  without 
license.    JSevin  v.  Ladtte,  43 

S.  The  above  case  reversed  on  error  on  a 
different  point — the  principle  above 
stated  being  approved  bj  the  chancel- 
lor.   Nevin  V.  Ladiie,  437 

3.  The  excise  law  of  this  state  is  not  a 
mere  revenue  act,  but  is  intended  as  a 
protection  against  the  consequences  of 
an  unlimited  traffic  in  strong  liquor. 
Griffith  V.  WelU,  226 

4.  Accordingly,  held  that  one  who  sells 
liquor  without  a  license,  in  violation 
of  the  excise  law,  cannot  recover 
against  the  purchaser.  id 


EXECUTORS  AND  ADMINIS. 
TRATORS. 

1.  Executors  and  administrators  necessa- 
rily prosecuting  in  the  right  of  their 
testator  or  intestate,  will  be  permitted 
to  discontinue  without  costs,  upon  as- 
certaining that  a  defence  exists  where 
they  are  not  chargeable  with  wanton- 
ness or  bad  faith  in  bringing  or  con- 
ducting the  suit    Fowler  v.  Starr, 

164 

2.  So  held  where  the  defendant  pleaded  a 
discharge  under  the  bankrupt  act, 
granted  in  the  lifetime  of  the  intestate, 
of  which  the  plaintiffs  were  not  aware 
until  it  was  pleaded.  id 

See  Bankrupt  and  Bankrupt  Law,  2. 
Costs,  I,  7. 
Pleadings,  2,  3. 
Principal  and  Sdrjett,  2, 4. 


EXTINGUISHMENT. 
See  liANDLORD  AND  Tenant,  14. 

Vol..  III.*  79 


See  Mortoagb  of  Gtoods,  3,  5,  6. 
Payment,  1, 2, 13, 14 


FACTOR. 

The  third  section  of  the  act  relative  to 
principals  and  factors  or  agents,  {Stat, 
of  1830,  p.  203,)  which  declares  that 
one  entrusted  with  the  possession  of 
the  goods  of  another,  for  the  purpose 
of  sale,  shall  be  deemed  the  true  own. 
er,  so  far  as  to  give  validity  to  a  dis- 
position thereof  for  money  advanced, 
does  not  protect  a  party  who  has  made 
advances  on  goods  to  a  factor,  with  a 
knowledge  that  he  was  not  the  owner 
of  the  goods.    Stevens  v.  WiUson,  472 


FALSE  IMPRISONMENT. 

The  officers  of  a  bank  cannot  justify  the 
imprisonment   of  a   person,  on   the 

f round  that  he  remained  in  their  of- 
oe  after  the  usnal  time^  for  shutting 
the  same,  and  was  detained  by  their 
locking  the  outer  door,  though  he  knew 
the  hour  at  which  the  bank  was  usu- 
ally closed.  Woodward  v.  Washburn, 
^  369 

See  Case,  7. 

Courts  of  a  Justice  of  the  Peaob- 
13,14. 


FALSE  PRETENCES. 
See  Jurisdiction,  5,  6. 

FEES. 

See  Countt  Clerk. 
Costs,  2,  3, 

FRAUIK 

See  ^ARKRCTT  AND  BaBSEVIV  LmT,  .. 

Case,  2. 

Debtor  and  Creditor,  2. 

FRAUDULENT  M:BT0& 
See  Debtor  and  Crbdcbob^ 
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.  GAMING. 

1.  llie  losing  V^^f  ^^  ^  ^^  <>'  wager, 
who,  after  the  event  is  known,  has  paid 
or  delivered  to  the  winner  the  money 
or  property  staked,  may  sustain  an  ac- 
tion to  recover  it  back.  Per  Beonson, 
C.  J.    Lewis  V.  Miner,  103 

52.  But  where  the  stake  which  was  won 
was  an  article  of  personal  properly, 
which  the  loser  retamed  in  his  posses- 
sion, and  when  the  event  was  deter- 
mined against  him,  purchased  it  of  the 
winner  and  paid  him  for  it  in  money, 
and  then  sued  him  for  it  in  trover, 
treating  the  sale  to  himself  as  a  con- 
version by  the  defendant,  held  that  he 
could  not  recover.  id 

3.  Whether,  if  the  suit  had  been  for  the 
money  paid  upon  the  purchase,  ho 
could  have  recovered,  quere,  id 

4.  Where  one  borrowed  money  to  bet  on 
an  election,  and  deposited  it  with  the 
lender  as  a  stakeholder  and  lost  the 
bet,  and  the  stakeholder  paid  it  to  the 
winner  on  his  agreeing  to  return  it  in 
case  the  loser  who  had  borrowed  it 
would  not  repay  it ;  held  that  such 
agreement  was  not  against  the  policy 
of  the  statute,  but  was  binding.  Peck 
V.  Brigge,  107 

5.  And  where  the  winner,  after  receiving 
the  money  as  above  stated,  agreed  that 
if  the  stakeholder  would  sue  the  k>ser 
for  the  money  which  he  had  borrowed 
and  staked,  and  should  fail  to  recover, 
he  (the  winner)  would,  in  addition  to 
returning  the  money,  pay  the  costs  of 
the  suit ;  held  that  this  also  was  a  valid 
agreement,  and  not  in  conflict  with  the 
terms  or  policy  of  the  statute.  id 

6.  Money  knowingly  lent  to  be  staked 
on  the  event  of  a  horse  race,  cannot  be 
recovered  back.    Buckmany.  Bryan, 

340 
And  Peekv,  Brigg»,per  Bronson,  C.  J. 

107 

See  iNOioncBMT,  14  to  17. 


GUARANTY. 

1.  Th«  obligor  ^  a  bond  conditioned  to 
indemnify  the  obligee  as  the  maker  of 
a  promiaBOFy  DoU  And  to  pay  the  same, 


which  note  was  ^st  due  when  the 
bond  was  given,  is  Uund  to  make 
payment  to  the  holder  of  tho  note  im" 
mediately;  and  if  he  fail  to  do  so,  a 
suit  may  be  maintained  on  the  bond 
without  delay.  Churchill  r.  Hunt,  321 

2.  A  letter  in  these  words :  "  I  hereby 
agree  to  guaranty  to  you  the  payment 
ojeuch  an  amount  of  goode,  at  a  credit 
of  one  year,  interest  after  six  months, 
not  exceeding  (500,  as  you  may  credit 
to  J,  H.  P"  is  not  a  continuing  guar- 
anty, but  is  exhausted  by  a  single  pur- 
chase to  the  amount  mentioned.  Fel- 
lows V.  Prentiss,  512 

3.  Where  the  defendant,  who  was  already 
liable  to  the  plaintiffs  as  a  guarantor 
for  goods  sold  to  P.,  wrote  to  them  that 
P.  ctesired  a  further  credit,  and  that  he 
was  willing  to  continue  his  surety,  and 
inquired  whether  upon  payment  of  a 
part  of  the  existing  debt  they  would 
give  further  time  for  the  balance,  and 
would  credit  P.  with  a  further  amount 
of  goods,  and  added  tliat  if  the  answer 
was  favorable,  P.  would  call  on  the 
plaintiffs,  and  if  otherwise,  the  writer 
would  arrange  the  existing  indebted- 
ness ;  and  P.  purchased  other  goods 
of  the  plaintiffs,  without  any  answer 
having  been  given  to  the  defendant*! 
letter ;  held  that  the  letter  was  only  a 
proposition  not  binding  without  accept- 
ance, and  that  consequently  the  de> 
fendant  was  not  liable  for  the  last 
mentioned  purchase.  ^    id 

See  Banks  and  Banking  Associations,  2. 
Bills  of  Exchange  and  Promibso* 

RY  Notes,  25, 27. 
Damages,  5. 


H 

HUSBAND  AND  WIFE. 
See  Dower. 


INDICTMENT. 

1.  An  indictment  for  selling  lottery  tick- 
ets must  describe  the  tottery  as  one  set 
on  foot /or  the  purpose  of  disposing  of 
property,  accordmg  to  the  terms  of 
§  27, 1  R,  S.  665.       PeopU  ▼.  Payne, 
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S.  It  !■  geDeralIy«  bat  not  always  suffi- 
cient, in  an  indictment  for  a  misde- 
meanor created  by  statute,  to  describe 
the  offence  in  the  words  of  the  statute. 
People  V.  Taylor,  91 

3.  In  an  indictment  for  setting  on  foot  a 
lotteiy,  contrary  to  1  R.  S.  665,  §  27, 
it  is  essential  to  specify  the  purpoee  for 
which  the  lottery  was  made,  that  being 
a  part  of  the  statute  description  of  the 
offence.  id 

4.  But  a  general  statement  of  the  purpose 
for  which  the  lottery  was  made  is  not 
enough.  Some  further  description 
must  be  giv*en,  where  it  is  practicable 
to  do  so.  id 

5.  Suc^  a  degree  of  certainty  is  necessary 
in  me  descnptton  of  the  offence,  as 
that  the  defendant  may  not  be  indicted 
for  one  thing  and  tried  for  another,  that 
be  may  know  what  crime  he  is  called 
upon  to  answer,  that  the  jury  may  de- 
liver an  intelligible  verdict,  that  the 
court  may  render  the  proper  judgment, 
and  that  the  defendant  may  with  proper 
averments  plead  the  judgment  in  bar 
of  another  prosecution  for  the  same 
offence.  id 

6.  But  if  a  particular  fact  which  is  mat- 
ter of  description  and  not  vital  to  the 
accusation  cannot  be  ascertained,  the 
indictment  will  be  good  if  it  state  that 
such  fact  is  unknown  to  the  grand 
jury.  id 

7.  Accordingly  keldf  that  a  count  in  an 
indictment  which  stated  that  the  de- 
fendant unlawfully,  &c.  did  set  on  foot 
a  certain  lottery  for  the  purpose  of 
exposing  certain  money  to  abide  the 
drawing  of  such  lottery,  he  being  un- 
authorixed,  ^c.  without  other  matter  of 
description,  was  bad.  id 

6.  And  a  count  in  a  similar  form,  with 
an  additional  averment  that  the  name 
of  the  lottery  was  unknown  to  the 
grand  jury,  was  held  bad.  id 

9.  But  a  count  in  the  same  form,  with  an 
averment  that  a  more  particular  de- 
scription of  the  lottery  was  unknown 
to  tlie  grand  jury,  was  held  sufficient 

id 

10.  The  amount  of  the  lottery  is  not  ne- 
cessary in  determining  the  nature  or 
degree  of  the  oflfence,  but  only  in  fix- 
ing the  amount  of  the  fine:  and  where 
mch  amount  cannot  be  ascertained, 


the  sum  of  (2500  is  proscribed  as  a 
limit  beyond  which  the  court  cannot 
impose  a  fine.  id 

1 1 .  Therefore  an  indictment  for  setting 
on  foot  an  illegal  lottery  need  not  state 
the  amount  for  which  such  lottery  was 
made,  or  that  such  amount  could  not 
be  ascertained.  id 

12.  An  indictment  for  selling  lottery 
tickets  need  not  set  out  the  tickets  sold. 
People  V.  Taylor,  99 

13.  Audit  is  not  necessary  in  such  an 
indictment  to  give  the  names  of  the 
persons  to  whom  the  tickets  were  sold, 
it  being  alleged  that  their  names  were 
unknown  to  the  juroxB.  id 

14.  The  keeping  of  a  common  gaming 
house  is  indictable  at  common  law,  on 
account  of  its  tendency  to  bring  togeth- 
er disorderiy  persons,  to  promote  immo- 
rality and  to  lead  to  breaches  of  the 
peace.  Per  Bronson,  C.  J.  People  v. 
Jackson,  101 

15.  But  an  indictment  only  alleging  that 
the  defendant  kept  a  common  gaming 
house,  without  stating  what  was  trans- 
acted there,  would  not,  it  seems,  be  suf- 
ficient.   Per  BaoNSON,  C.  J.  id 

16.  The  keeping  of  a  room  or  place  for 
the  sale  of  tickets  in  lotteries  not  au- 
thorized by  law  is  not  indictable,      id 

17.  And  where  an  indictment  charged 
the  defendant  with  keeping  a  certain 
common  gaming  house,  in  which  he 
sold  and  furnished  tickets  in  lotteries 
unauthorized  by  law,  to  divers  persons, 
it  was  held  not  to  set  forth  an  indicta- 
ble offence.  id 

18.  Where  an  indictment  for  larceny 
charged  the  offence  to  have  been  com. 
mitted  in  a  vessel  in  the  first  ward  of 
the  city  of  New- York,  and  it  appeared 
on  the  trial  that  it  was  lying  in  the 
river  at  a  wharf  in  the  third  ward ; 
held  not  a  material  variance.  People 
V.  Honeyman,  131 

19.  If  it  appear  by  the  advertisement  set 
forth  in  A^ec  verba  in  an  indictment  for 
publishing  an  account  of  a  lottery  that 
It  was  made  for  the  purpose  of  dispos- 
ing of  money  or  property,  the  indict- 
ment will  be  sufficient,  although  the 
object  of  the  lottery  is  not  otherwise 
averred.    People  v.  Charles,  213 

See  JtmuDiOTUUf. 
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INFANCY. 


In  an  action  by  an  infant  to  recover  for 
work  and  labor,  it  is  neither  a  defence 
nor  a  ground  for  reducing  the  amount 
of  the  recovety,  that  the  work  was  done 
under  a  contract  by  the  infant  to  hibor 
for  the  defendant  lor  a  fixed  period  of 
time,  which  he  riolated  by  leaving  the 
defendant's  employ,  without  cause,  be- 
fore the  term  had  expired.  Whitmarah 
T.  Hall,  375 


INSURANCE. 

1.  Where  a  policy  of  insurance  prohibit- 
ed an  assignment  of  the  interest  of  the 
assured  *'  unless  by  the  consent  of  the 
company  manifested  in  writing/*  and 
the  secretary,  on  an  application  to  Mm 
at  the  office  of  the  company,  endorsed 
upon  the  policy  and  subscribed  a  con- 
sent to  an  assignment ;  hM,  that  his 
authority  to  do  so,  in  the  absence  of 
evidence  to  the  contrary,  should  be 

5 resumed.     Cowner  v.  The  Muival 
n»,  Co.  tf  Albany,  244 

9.  Htld  aUOf  that  if  it  were  necessary  to 
prove  his  authority,  evidence  that  he 
oad  often  given  such  written  consent 
in  other  cases  would  be  sufficient  to 

id 


cany  the  case  to  the  jury. 


$.  A  mortgage  by  the  insured  of  the  prop- 
erty covered  by  the  policy,  is  not  an 
alienation  by  sale  or  otherwise  within 
the  meaning  of  the  seventh  section  of 
the  pattern  act  for  mutual  insurance 
companies.    (Stat.  1836,  p,  44.)     id 

4.  Where  the  insured  has  executed  a 
mortgage  on  the  insured  property,  ancf 
has  assigned  the  policy  to  the  mortga- 
gee before  the  happening  of  the  loss, 
the  suit  for  the  amount  insured  must 
still  be  brought  in  the  name  of  the 
party  insured  named  in  the  policy,    id 

6.  Otherwise,  where  the  insured  has  sold 
the  premises,  and  the  company  has 
confirmed  the  insurance  in  favor  of  the 
vendee,  pursuant  to  section  seven  of 
the  pattern  act  id 

6.  A  policy  oi  insurance,  where  the  as- 
euied  has  do  interest  in  the  property 
at  the  time  of  making  the  contract,  is 
m  mere  wager,  and  is  void  b^^  the  stat- 
ute against  bettinff  and  gaminff.  Per 
Bronbon,'^C.  J.  Howards*  Tm  Alba- 
ny Ins,  Co,  301 


7.  But  where  the  assured  owns  the  mop* 
erty  when  the  insurance  is  effiMsteo  and 
trsiisfers  it  before  the  happening  of  a 
loss,  the  contract  does  not  become  a 
wager  policy,  though  it  is  thenceforth 
of  no  value  to  the  assured,  as  he  has 
nothing  upon  which  it  can  operate. 
Per  Baonson,  C.  J.  id 

8.  In  fire  policies  the  assured  must  bBTe 
an  interest  at  the  time  of  the  loss,  and 
therefore  where  be  has  ^nsferred  the 
property  after  efiecting  the  insurance 
oe  cannot  recover.  id 

9.  So  where  two  persons,  owxung  prop- 
erty jointly,  efiected  an  insurance  in 
both  their  names;  and  before  aloes, 
one  conveyed  his  interest  to  the  other, 
after.which  the  property  was  consumed 
by  fire ;  in  a  suit  on  the  policy  in  the 
names  of  both  the  assured,  held  that 
the  plaintifiii  could  not  recover^  ibr  the 
want  of  a  Joint  interest  at  the  time  of 
the  loss.  JPer  Cur.  Bkomsoik,  C.  J.  dis- 
senting.  id 


JOINT  DEBTORS. 

See  Courts  of  a  Justiob  of  tbi  Pkagk 
17. 
Eeror,  5,  6. 


JOINT  TENANl^ 
See  IirsnRAmn,  9. 

JUDGMENTS  AND  EXECUTIONS 

By  the  true  construction  to  the  proviso  in 
the  act  of  1842  exempting  certain  prop- 
erty from  sale  on  execution,  {Stat. 
1643,  p.  193,  §  1,}  property  otherwise 
exempt  is  dot  protected  agaiust  an  ex- 
ecution on  a  judgment  rendered  fix 
the  purchase  money  of  other  exempt 
property  than  that  in  respect  to  which 
the  exemption  is  claimed.  MatheW' 
son  V.  Weller,  *      53 

See  CoNSTiTirrroNAi.  Law,  10. 

Courts  of  a  Jubticr  ofthi  FkM^ 

7  to  9, 16. 
Partnbrsbi?,  1  to  4k 
Praotzoi,  1  to  4. 
Warn. 
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JURISDICTION. 


1.  The  jurisdiction  of  the  eourti  of  this 
state  over  crimes  is  limited  to  saeh  as 
are  committed  within  the  boundaries 
of  the  Biiie.  Per  Bbaadslet,  J.  PeO' 
pU  ▼.  Adamt,  190 

9.  Bat  pergonal  presence  at  (he  place 
where  a  crime  is  committed  is  not  al- 
ways essential  to  constitute  the  offen- 
der a  principal,  e.  g.  where  it  is  perpe- 
trated by  means  of  an  instrument,  as 
by  the  discharge  of  a  gun  taking  ef- 
fect in  another  country,  or  by  an  inno- 
cent living  agent  id 

3.  Where  the  agent  who  does  the  act 
constituting  the  offence  is  {{imself 
guilty,  he  is  the  principal  if  it  be  a  fel- 
ony, and  the  employer  is  an  accessory 
before  the  fact ;  but  if  it  be  a  minde. 
meaner,  both  are  principal  offenders. 
Per  BiCA&DSLET,  J.  id 

4.  In  the  case  of  the  commission  of  an 
offence  within  this  state  by  means  of 
an  innocent  agent,  the  employer  is 
guilty  as  a  principal  though  he  did  no 
act  in  tliis  state,  and  was  at  the  time 
the  offence  was  committed  in  another 
state.  id 


5.  "The  oflfence  of  cheating  by  false  pre- 
tences is  in  judgment  of  law  committed 
where  the  false  pretences  arc  success- 
fally  used  and  where  the  money  or 
property  is  obtained,  although  the  fraud 
originated  and  was  contrived  else- 
where, id 


6  Accordingly,  where  one  was  indicted 
in  the  city  of  New- York  for  obtaining 
money  from  a  firm  of  commission  mer- 
chants in  that  city,  by  exhibiting  to 
them  fictitious  receipts  signed  by  a 
forwarder  in  Ohio  falsely  acknowlidg. 
ing  the  delivery  to  him  of  a  quantity  of 
produce  for  the  use  of  and  subject  to 
the  order  of  the  firm ;  and  the  defen- 
dant pleaded  that  he  was  a  natural 
born  citizen  of  Ohio  and  had  always 
resided  there,  and  had  never  been  in 
the  state  of  New-York,  that  the  re. 
ceipt^were  drawn  and  signed  in  Ohio, 
and  that  the  offence  was  committed 
by  their  being  presented  to  the  firm  in 
New- York  by  innocent  agents  em- 
ployed by  the  defendant  in  Ohio ;  held 
that  Ihe  plea  was  bad,  and  that  the  de- 
fendant was  properiy  indicted  in  the 
city  of  New- York.  id 
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See  Courts  or  ▲  Josnci  or  Tin  Peack 
13, 14. 
Court  of  Chancbrt. 
Debtors,  Absbmt  and  Amoondika. 
EviDKNOB,  3, 17. 


JURY. 

1.  Upon  the  trial  of  a  challenge  io  a  ju- 
ror for  principal  cause,  for  having 
formed  and  expressed  an  opinion  upon 
the  guilt  or  innocence  of  the  prisoner, 
the  challenging  party  cannot  ask  the 
juror  when  examined  as  a  witness 
whether  he  has  an  impreaeion  as  to  the 
defendant's  guilt  or  innocence.  Peo- 
ple V.  Honey  man,  121 

2.  Otherwise  when  the  challenge  is  for 
favor  on  the  ground  of  bias.  id 

3.  Upon  challenges  for  favor  on  account 
of  biafi,  although  evidence  that  the  ju- 
ror has  given  credit  to  written  or  oral 
statements  as  to  the  prisoner's  guilt  is 
admissible  for  the  consideration  of  the 
triers,  the  juror  should  not  be  set  aside 
unless  it  is  found  that  he  has  such  a 
settled  opinion  that  ho  could  not  ren- 
der a  verdict  upon  the  evidence  alone. 
The  case  of  The  People  v.  Bodine,  (1 
Denio,  281,)  commented  on  and  ex- 
plained, id 

See  Courts  of  a  Justice  or  the  Peace, 
10, 11, 15, 16. 


JUSTICE  OF  THE  PEACE. 
See  Courts  or  a  Justice  or  thb  Peace 


LANDLORD  AND  TENANT. 

1.  Rent  reserved  upon  a  conveyance  in 
fee  is  subject  to  be  apportioned,  either 
by  severance  of  the  land  out  of  which 
it  issues,  or  of  the  estate  of  the  lessee 
to  which  it  is  incident  Van  Reneee- 
laer  v.  Bradley,  135 

2.  Accordingly  held  that  one  who  had 
become  the  assignee  of  the  estate  of  the 
lessee  in  a  pari  of  the  premises  con- 
voyed by  a  lease  in  fee  was  liable  in 
covenant  to  the  devisee  of  th^  lessor  for 
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a  proportionate  part  of  tlio  rent  re- 
served, id 

3.  Bat  aervieet  to  be  rendered  by  the  les- 
see (e.  g.  "  one  day's  service  with  car- 
riage and  horses/')  are  indivisible  and 
cannot  be  apportioned.  id 

4.  If  the  lessor's  interest  is  severed,  as  in' 
the  case  of  his  purchasing  a  part  of  the 
land  leased,  the  service  cannot  be  ap- 
portioned, but  it  8eem9  is  extinguished. 
Per  Jewbtt,  J.  id 

5.  But  if  the  lessee  assign  a  part  of  the 
premises,  the  services  mtdtiply.        id 

6.  The  interest  of  a  tenant  under  a  de- 
mise from  a  mortgagor,  made  after  the 
execution  of  the  mortgage,  is  extin- 
guished by  a  foreclosure  and  ^ale. 
Fer  Jewbtt,  J.    8vmer9  v.  SaltuB, 

S14 

7.  And  though  the  tenant  be  not  evicted, 
if  he  attorn  to  the  purchaser,  the  right 
of  the  lessor  to  the  future  rents  is  ex- 
tinguished.   Fer  Jbwett,  J.  id 

8.  So  if  the  tenant,  on  being  requested 
by  the  purchaser  to  attorn,  ^eld  up  the 
possession  of  the  premises,  it  is  equiv- 
alent to  an  actual  eviction  of  the  ten- 
ant, and  will  enable  him  to  defend  an 
action  brought  by  the  lessor  for  rent 
accruing  subsequently.  id 

d.  And  although  the  lessor  assign  the 
lease  to  the  purchaser  and  consent  that 
the  rent  for  the  residue  of  the  term  be 
paid  to  him,  the  tenant  may  notwith- 
standing go  out  of  possession  and  re- 
fuse to  pay  the  subsequent  rents,     id 

10.  The  lessor,  in  a  lease  for  a  term,  un- 
der seal,  may  maintain  debt-M  well  as 
covenant  for  rent  in  arrear  against  the 
assignee  of  the  lessee.  McKeon  v. 
Whitney,  452 

11.  Where  the  demise  is  by  writing,  not 
under  seal,  debt  for  use  and  occupa- 
tion will  lie  against  the  assignee  of  the 
lessee.  id 

2.  Where  the  landlord  had  removed  the 
assignee  of  the  lessee  on  account  of 
the  non-payment  of  rent,  by  summary 
proceedings  under  2/2.  iS*.  512,  §  28 
and  aeg.,  held,  that  an  action  would 
nevertheless  lie  for  the  rent  which  had 
become  payable  prior  to  such  removal. 

id 


13.  An  eviction  of  the  tenant  by  the  let* 
sor  does  not  extinguish  the  rent  then 
in  arrear,  though  it  suspends  the  reme- 
dy for  accruing  rent.  Fer  Lott,  ScK' 
ator,  td 

14.  Where  the  lessor  of  a  t«m  for  years 
gave  the  lessee  a  |^eral  release  after 
ue  latter  had  assigned  the  term,  and 
after  rent  had  become  payable  from  the 
assignee ;  held  that  such  release  did 
not  bar  the  action  against  the  assignee 
for  such  rent.  id 

See  CoNnrronoNAL  Liw,  1  to  3. 
Covenant,  4  to  11. 
Evidence,  13  to  15. 


LEASK 

See  Covenant,  4  to  II. 
Evidence,  13  to  15. 
Landlord  and  I^aht. 


LIBEL. 

1.  Malice  is  implied  from  the  making  of 
a  slanderous  charge,  or  a  libclloos  pub- 
lication.    Washburn  Y,  Cooke,       110 

2.  But  if  it  appear  that  the  words  were 
spoken,  or  the  pubhcation  made,  upon 
E  just  occasion,  the  communication  is 
privileged,  and  express  malice  must  be 
shown  in  order  to  maintain  an  action,  id 

3.  Classes  of  privileged  communications 
enumerated.    Per  Bronson,  C.  J.  id 

4  Where  a  sheriff,  having  levied  upon 
certain  cattle  which  were  subsequently 
driven  away,  employed  the  defendant, 
a  student  at  law,  to  ascertain  the  facts 
and  advise  him  what  to  do,  who  after- 
wards wrote  to  the  sheriff  that  he  had 
ascertained  that  the  plaintiff  had  been 
seen  driving  off  the  cattle,  and  he  had 
no  doubt  but  that  the  taking  was  felo- 
nious, and  advised  him  to  prosecute 
the  plaintiff  for  larceny ;  held  a  privi- 
leged communication  for  which  an 
action  would  not  lie  without  pronf  of 
actual  malice.  id 


LIEN. 

"See  Case,  1  to  4 
Mortgage. 
Plbadinos,  24,  $& 
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LIMITATIONS,  STATUTE  OF. 

1.  In  determining  whether  the  itatate  of 
limitations  has  ran  against  a  demand, 
the  day  on  which  the  action  accraed 
is  to  be  excluded  from  the  computa- 
tion. Per  BronsoNi  C.  J.  Cornell  v. 
HottZton,  12 

2.  Therefore  where  a  note  payable  on 
demand  was  made  on  the  fourtenth 
day  of  FebraaiT,  1839,  a  suit  com- 
menced on  the  fourteenth  day  of  Feb- 
ruary, 1845,  is  in  time.  Per  Bronson, 
C.X  id 

3.  A  suit  to  enforce  the  liability  of  a 
stockholder,  for  the  debt  of  a  corpo- 
ration, pursuant  to  a  provision  in  the 
act  of  incorporation,  is  not  bAred  by 
the  three  years  limitation  provided  for 
actions  upon  statutes  <<  the  benefit  and 
suit  whereof  is  limited  to  the  party  ag- 
grieved;'' (2  R,  S.  298,  ^31;)  but 
may  be  brought  at  anytime  within  six 
years  after  the  cause  of  action  accraed. 
Corning  v.  McCuUough,  589 

See  CooRTS  of  a  Justici  of  the  Peace, 
2to4. 
Pleadings,  19. 
Time,  3,  4. 


LOTTERY. 

1.  A  lottery  which  does  not  involve  the 
determination  of  any  right  to  property 
is  not  illegal.    People  v.  Payne,      8o 

2.  Publishing  in  this  state  an  account  of 
a  lottery  to  be  drawn  in  another  state 
or  country  is  indictable  under  the 
statute,  {IR.S.  665,  $28,)  though  the 
lottery  be  lawful  in  the  place  where  it 
is  drawn.     People  v.  Charles,       212 

See  Indictuent. 
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MARINE  COURT  OF  THE  CITY 
OF  NEW-YORK. 

See  CouRrs  of  a  Josticb  of  the  Peace, 

13. 


MASTER  AND  SERVANT. 

See  Case,  7. 


MISDEMEANCJt 

See  Indictmemt. 

LOTTERV,  1, 2. 


MISTAKE. 

See  Damages,  7  to  9. 
Partnershif,  5. 


MONEY  HAD  AND  RECEIVED. 
See  Gawno,  1,  6. 

MORTGAGE. 

A  mortgage  is  a  lien  npon,  and  not  a 
title  in  or  to,  the  land.  Per  Beards. 
LET,  J.    Gardner  v.  Heartt,         239 

See  Case,  1  to  4. 
Insurance,  3,  4. 
Landlord  and  Tenant,  6. 
Redemffion  of  Lands. 

MORTGAGE  OF  GOODS. 

1.  Although  a  mortgagee  of  chattels  ac- 
quires an  absolute  title  to  them  at  law 
on  a  default  of  payment  at  the  day, 
the  mortgagor  still  has  an  equity  of  re- 
demption which  a  court  of  chancery 
will  enforce.  Per  Beardslet,  J. 
Charter  v.  Stevens,  33 

2.  And  the  mortgagee  may  resort  to  a 
court  of  equityto  foreclose  the  mortga- 
gor's right    Per  Beardslet,  J.      id 

3.  The  mortgagor's  interest  may  also  be 
extinguished  by  a  public  sale  of  the 
property  after  due  notiee.  Per  Beards- 
let, J.  id 

4.  A  tender  by  the  mort^gor  after  for- 
feiture will  not  restore  him  to  his  former 
title,  unless  the  mortgagee  accept  the 
money.    Per  Beardslet,  J.  id 

5.  But  if  the  mortgngee  accept  the 
amount,  even  after  forfeiture,  such 
acceptance  is  a  waiver  of  the  forfeiture, 
and  the  mortgagee's  title  is  extinguish- 
ed.    Per  Beardblet,  J.  id 

6.  And  where  the  mortgagee,  after  the 
day  for  payment  had  passed,  sold  part 
of  the  property  by  virtue  of  a  power 
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contabed  in  the  mortgajre,  for  apffi- 
eient  to  pay  the  mortgage  debt  with 
interest  and  ezpenses ;  Held  that  this 
was  equivalent  to  absolate  payment, 
and  that  the  mortgagee's  title  to  the 
chattels  remaining  unsold  was  extin- 
guished ;  and  the  mortgagee  having 
afterwards  sold  the  residue  of  the  prop- 
erty, held  aleo  that  such  sale  was  a 
conversion  of  it,  for  which  the  mortga- 
gee was  liable  to  the  mortgagor  in 
trover.  id 
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NEGUGENCE. 
See  Cask,  1. 


NEW-YORK,  CITY  OF. 

I  Depositions  taken  under  the  New-York 
poUee  act,  (Stat.  1844,  p,  476,  ^  1],) 
are  not  admissible  generally,  but  only 
nnder  certain  circumstances— the  words 
de  bene  eeae  used  in  the  act  importing 
some  condition  to  be  first  complied 
with  by  the  party  offering  them.  Peo- 
ple V.  Hadden,  220 

^  And  where  a  deposition  taken  under 
that  act  was  ofiered  in  evidence  on  a 
trial  without  other  proof  than  that  it 
had  been  regularly  taken,  held  that  it 
was  inadmissible,  and  that  the  party 
offering  it  should  have  proved  that  the 
deponent  was  not  then  a  resident  of 
the  city,  or,  if  he  was  such  resident, 
that  his  attendanee  could  not  be  pro- 
cured, after  proper  effi>rts  made  for  that 
purpose.  id 

S.  It  need  not,  however,  be  shewn  pre- 
liminarily that  the  crime  was  commit- 
ted in  New- York  upon  a  non-resident, 
but  it  is  sufficient  if  these  facts  appear 
from  the  deposition  it8d£  Per  Bea&ds- 
LIT,  J.  id 

4  Tlio  declaration  of  the  deponent  as  to 
his  residence  made  at  the  time  the  de- 
position was  taken,  is  not  admissible. 

id 

S.  No  affidavit  is  necessary  to  obtain  an 
order  for  the  examination  of  a  witness 
under  this  act  Such  order  on  the  part 
of  the  prosecution  may  be  made  on  the 
■Q^gMtion  of  the  aistrict  attorney. 
Per  Bbakmlbt,  J.  td 


€. The  e$timaie and aeuument torn f^ 
lie  piprovement  in  the  city  of  New- 
Yoik,  by  a  just  construction  of  the 
statute,  shoold  be  made  by  the  com- 
missioners before  the  execution  of  the 
work.    Doughty  v.  Hope,  349 

7.  But  this  is  only  directory ;  and  if  the 
improvement  lie  made  before  the  esti- 
mate and  assessment,  it  will  not  prejn- 
dice  the  title  of  a  purchaser  under  a 
iale  for  non-payment  <tf  the  aasess- 
roent  id 

8.  Since  the  decision  of  the  case  of  Stri-- 
her  V.  Kellv,  (7  HiU,  9,)  the  former 
practice  of  requiring  a  party,  before 
bringhig  error  froin  an  order  confirm* 
ing  the  report  of  the  commisaianers  of 
estimate  and  assessment,  to  sue  out  a 
certiorari  to  the  justices  as  commis- 
sionets,  is  not  foUowed^the  order  of 
confirmation  being  now  considered  the 
act  of  the  court,  and  not  of  statute 
commissioneiB.  JPerBftONsoN,  CJ.  id 

9.  Though  the  iteport  of  the  estimate  and 
assessment  be  signed  by  only  two  of 
the  commissioners,  yet,  where  nothing 
appears  to  the  contrary,  it  will  be  pre- 
sumed that  all  met  and  consulted. 
Per  Bronson,  C.  J.  id 

10.  Whether  the  warrant  for  the  coUectkn 
of  an  assessment  against  the  owner  of 
property  assessed,  can  legally  direet 
the  collection  to  be  made  of  him  or  tha 
occupant,  auE&E.  id 

11.  But  if  such  a  warrant  would  be  void 
as  respects  the  occupant,  it  would  still 
bo  valid  against  the  owner ;  and  the 
illegal  direction  would  not  prejudice 
the  title  of  a  purchaser  of  land  sold  for 
non-payment  of  the  assessment       id 

13.  The  ratification  by  the  common 
council  of  the  city  of  New- York,  does 
not  render  valid  a  void  assessment 
To  make  out  a  valid  title  there  roust 
be  a  regular  assessment,  duly  ratified. 
Doughty  V.  Hope,  594 

13.  Where  property  is  taken  under  a  stat- 
ute authority,  without  the  consent  of 
the  owner,  the  power  must  be  strictly 
followed  ;  and  if  any  material  link  » 
wanting,  the  whole  prooeeding  will  be 
Void.  id 

14.  The  publication  of  the  redemption 
notice  required  after  a  sale  for  a  tax  or 
assessment,  by  Stat.  1816,  jp.  114,^3 
as  modified  by  Stat.  1840,  p.  274,  §  10, 
must  be  fully  completed  before  the 


oommenoeineBl  of  the  last  six  months 
of  the  two  yean  succeeding  the  sale, 
and  an  omission  in  this  respect  will  in- 
Talidaie  the  purchaser's  title.  id 

15.  The  statutory  declaration,  that  the 
lease  pven  upon  a  sale  kx  taxes  or 
assessments  in  the  city  of  New- York, 
"shall  be -conclusive  evidence  that  the 
sale  was  re^^olar,"  Slg,  {Stat*  1816, jp. 
115,  §  2,)  refers  only  to  the  auction  and 
the  notice  of  taUt  and  does  not  dis- 
pense- with  proof  of  the  redemption 
notice.  id 

16.  Nor  does  a  rsfrular  notice  served  after 
the  execution  of  the  lease  pursuant  to 
Siat.  1841 ,  p.  21 1,  §  3,  and  the  certifi- 
cate by  the  street  commissioner  re- 
quired by  4  7  of  the  same  act,  confirm 
the  title,  where  the  redemption  notice 
has  not  been  regralarly  published.       id 

So$  Constitutional  Law,  5  to  9. 
EviDBNOB,  5, 21. 


NON  COMPOS  MENTIS. 
See  Wills,  1, 2. 


NON-RESIDENT  PLAINTIFF. 
See  Attorney. 


NUISANCE. 

If  one  erect  a  nuisance  on  his  own  land, 
(a  g,  by  obstructiog  a  water  course,) 
to  the  mjury  of  the  land  of  another, 
and  then  convey  the  premises  to  a  pur- 
chaser  with  warranty,  he  nevertheless 
remains  liable  in  an  action  on  the  case, 
for  the  damasfps  occasioned  by  the 
oontinuApce  of  the  nuisance  subsequent 
to  the  conveyance.  Waggoner  v.  Jer- 
matns,  306 

See  Damagks,  4. 
Pleadings,  19. 
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2.  A  puUio  officer  is  not  les/ionsiUe  in  a 
eivtl  suit  for  a  judicial  doterminatbn 
in  a  matter  over  which  he  had  jurisdic- 
tion, however  enoneous  it  may  be,  or 
however  malicious  the  motive  which 
produced  it.  id 
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OFFICE  AND  OFFICER. 

].  The  duty  of  assessors  in  determining 
the  value  of  taxable  property,  (where 
such  valne  is  not  sworn  to  as  author- 
ized by  law,)  is  in  its  nature  judicial. 
Weaver  V.  Devendorf,  117 

Vol,  m.*  80 


3.  Aecordio£[lyf  held  that  an  action  could 
not  be  maintained  against  the  assessor 
of  a  town  for  refusing  to  give  the 
plaintiff,  who  was  a  taxsible  inhabitant, 
the  benefit  of  the  exemption  allowed 
by  law  on  aecount  of  hi»  being  a  min- 
ister of  the  gospel,  or  for  assessing  his 
property  at  a  higher  rale  than  tlmt  at 
which  they  assessed  the  property  of 
other  inhabitants,  though  the  conduct 
of  the  defendants  was  alleged  to  be 
wilful  and  corrupt  id 

9 

4.  Though  the  superintendents  of  the 
poor  are  a  corporation,  they  mnv  never- 
theless maintain  an  action  in  their 
name  of  office,  (i.  e.  in  their  individual 
names,  with  the  addition  of  their  name 
of  office,)  for  the  conversion  of  pcmonal 
^perty  belonging  to  the  county.  Van 
JCewren  T,  Johneton,  183 

5.  They  may  also  sue  for  such  an  injury 
in  their  corporate  name.  Per  Beards- 
LEY,  J.  id 

See  Constitutional  Law,  6  to  8. 

EVIDBNCB,  20. 
SoPBRVISOKSy  1>  2,  4. 


PARTNERSHIP. 

L  On  ^JLfa»  against  one  of  several  co- 
partners, the  sheriff*  may  seize,  take 
possession  of  and  remove  the  goods  of 
the  copartnership.     Walsh  v.  Adame^ 

125 

2.  And  he  may  sell  the  interest  of  the  de- 
fendant in  the  ^.  /a.  and  deliver  the 
goods  to  the  purchaser,  who  thereby 
beoonies  a  tenant  in  common  with  the 
other  copartner.  id 

3.  But  the  right  wliich  such  purchaser 
acquires  in  the  goods  is  only  the  in- 
terest of  the  defendant  in  the  judgment 
subject  to  the  adjustment  of  the  copart- 
nership concern,  oven  though  the  pur- 
chase was  made  without  notice  that 
the  goods  belonged  to  the  copartner- 
ship, id 

4.  If  the  sheriff  assume  to  sell  the  whole 
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iDterest  m  the  goods  mi  thoofh  they 
belonged  to  the  defendant  in  Uie  exe- 
cution, individually,  he  is  liable  in  tro- 
ver to  the  other  copartners.  id 

5.  Where  a  special  partnership  was  at- 
tempted to  DO  formed  according  to  the 
statute,  but  in  one  of  the  newspapers 
in  which  the  terms  were  published  the 
sum  contributed  by  tlie  special  partner 
was,  by  mistake  of  the  printer,  stated 
at  $5000,  instead  of  $2000,  which  was 
the  true  sum  mentioned  in  the  certifi- 
cate ;  held  that  the  associates  were  all 
liable  as  general  partners.  Argail  v. 
Smith,  435 

jS'«f  Damages,  1. 
Payment,  13, 14. 


PAYMENT. 

1*  Payment  of  a  judgement  by  one  of  sev- 
eral defendants  extinguishes  it,  though 
the  party  paying  take  an  assignment 
of  it  to  himself.  Bank  of  StUina  v. 
Abbot,  181 

2.  And  the  judgment  is  extinguished 
though  it  was  against  the  maker  and 
several  endorsers  of  a  promissory  note, 
and  the  payment  was  made  by  nie  last 
endorser,  who  endorsed  the  note  for  the 
accommodation  of  the  maker.  id 

3.  A  court  or  law  is  not  competent,  in 
such  a  case,  to  substitute  the  party 
making  the  payment  for  the  plaintiff  id 

4.  A  debtor  paying  money  to  a  creditor 
to  whom  he  owes  several  debts,  may 
appropriate  it  to  which  he  pleases. 
Allen  V.  Culver,  284 

5.  In  default  of  an  appropriation  by  the 
debtor,  the  creditor  has  a  right  to  make 
the  application.  id 

6.  If  both  omit  to  do  it,  and  the  demands 
consist  of  a  running  account,  the  pre- 
sumption is  that  the  first  items  of  the 
account  were  intended  to  be  satisfied,  id 

7.  And  where  neither  partv  makes  the 
application,  the  law  will  appropriate 
the  payments  according  to  the  justice 
and  equity  of  the  case.  id 

8.  Sureties  for  the  debt  are  concluded  by 
the  same  rul":^  '•"  to  tlie  uppropriation 
of  payments,  wiixh  a];j  !y  to  their  prin- 
dpaL  id 


9.  Where  a  general  payment  is  mad<k 
the  creditor  is  allowed  a  reasonabia 
time  to  make  the  application.  id 

10.  An  entty  by  the  creditor  of  a  geneni 
payment  to  the  credit  of  an  account 
does  not  preclude  him  from  afterwards 
applying  it  to  another  demand,  pro- 
vided such  entry  be  not  communicated 
to  the  debtor.  id 

11.  But  if  he  inform  the  debtor  of  the  en- 
try, it  is  an  appropriation  of  the  pay- 
ment to  that  account.  id 

12.  Accordingly,  where  the  relation  of 
landlord  and  tenant  existed,  the  latter 
being  bound  to  pay  his  rent  Quarterly, 
and  there  were  other  extensive  deal- 
ings between  the  parties,  and  the  land- 
lord kept  an  account  with  the  tenant, 
in  which  he  charged  the  rent  as  it  be- 
came due  along  with  other  accounts 
against  the  tenant,  and  credited  the 
payments  made  by  the  latter,  and  from 
time  to  time  rendered  these  accounts 
to  the  tenant ;  in  an  action  of  cove- 
nant for  the  rent  against  a  surety  of 
the  tenant,  held  that  the  payments 
must  be  applied  in  satisfaction  of  the 
several  items  of  the  account  including 
the  rent,  according  to  the  priority  of 
time  in  which  they  were  charged  in 
the  account  id 

13.  The  giving  of  a  promissory  note  for  a 
copartnership  debt,  by  one  of  several 
partners  individually  after  the  dissolu- 
tion of  the  copartnership,  under  an 
agreement  by  the  creditor  to  accept  it 
in  payment  of  the  debt,  extinguishes 
the~  liability  of  the  other  copartners. 
Per  LoTT,  Senator,  and  Gaedimeb, 
President.  Porter  and  Van  Schoon- 
HovEN,  Senators,  contra,  WaydeU  v. 
Luer,  410 

'  4.  Where  a  copartner,  after  the  dissolu- 
tion of  the  firm,  gave  his  individual 
note  and  the  note  of  a  third  person  to 
adjust  and  settle  a  partnership  debt, 
held  an  extinguishment  of  the  demand 
against  the  other  partners,  the  credit- 
ors having  agreed  to  receive  the  fiame 
in  payment  of  such  demand.  id 

See  Mortgage  of  Goods,  6. 
Pleadings,  20  to  22. 
Principal  and  Agent,  2. 
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PLEADINGS. 


I.  On  demurrer  to  a  surrejoinder,  the  plea 
being  bad  in  substance,  the  plaintiff  is 
entitled  to  judgment  Mathewson  v. 
WelUr,  52 

8.  In  an  action  for  contribution  by  a 
burety  against  the  executors  of  a  de- 
ceased  surety,  where  the  cause  of 
action  arose  after  the  death  of  the  de- 
fendant's testator,  the  plaintiff  must 
declare  specially.  Bradley'  v.  Bur- 
well,  61 

3.  And  the  declaration  should  count  up- 
on the  mutual  promises  made  by  the 
co-sureties  at  the  time  of  entering  into 
the  principal  obligation.  i<^ 

i.  In  covenant  for  non-payment  of  rent 
reserved  by  a  lease,  either  against  the 
lessee  or  an  assignee,  the  premises 
leased  need  not  be  described,  but  may 
be  referred  to  as  certain  premises  par- 
ticularly described  in  said  indenture. 
Van  Rensselaer  v.  Bradley ^  135 

5.  Where  the  action  was  against  the  as- 
signee of  a  part,  and  the  premises  of 
which  he  was  alleged  to  be  the  as- 
signee were  described  as  "seventy 
acres  of  the  southerly  side  of  the  said 
demised  premises,"  neld  sufficient,  id 

6.  But  a  count  stating  that  all  the  right, 
&,c.  of  the  lessee  of,  in  and  to  the  said 
demised  premises  or  some  part  thereof  , 
had  come  to  the  defendant  by  assign- 
ment! was  held  bad  for  being  in  the 
alternative.  »<^ 


7.  Semble  that  an  averment  that  all  the 
estate  of  the  lessee  in  a  great  part  of 
the  demised  premises  would  be  suffi- 
cient, under  the  rule  that  a  party  need 
not,  in  pleading,  show  the  precise  es- 
tate of  his  adversary.    Per  Jewett,  J. 

id 

B.  And  where  the  declaration  in  such  a 
case  contained  an  averment  that  a 
certain  amount  of  rent  for  a  particular 
time  stated,  for  that  part  and  propor- 
tion of  the  said  premises  of  which  the 
defendant  was  assignee,  had  accrued 
and  become  due  and  was  in  arrear, 
held  a  sufficient  averment  of  the  pro- 
portion of  the  rent  payable  by  the  de- 
fendant *'' 

I.  But  a  count  stating  that  a  certain  sum 
was  due  for  the  said  demised  premises 
was  held  bad.-  id 


10.  In  an  action  against  the  assignee  of 
the  lessee,  it  is  unnecessary  to  state 
that  the  latter  had  not  paid  the  rent 

td 

11.  In  Tcplcvio  a  plea  that  tlic  goods  and 
chattels  in  the  declaration  mentioned 
were  not  the  property  of  the  plaintiff, 
without  showing  whose  they  were,  is 
bad.  It  should  have  averred  that  they 
were  the  property  of  the  defendants  oi 
of  some  third  person,  naming  him,  and 
not  the  property  of  the  plaintiff.  An- 
stice  V.  Holmes,  244 

12.  In  matters  of  form  established  prece- 
dents should  not  be  departed  from. 
Per  Brqmson,  C.  J.  *^ 

13.  A  plea  puis  darrein  continuance 
should  be  pleaded  on  the  first  day  of 
the  next  term  after  the  new  matter  of 
defence  arose.     Sandford  v.  Sinclair, 
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14.  But  if  a  circuit  intervenes  before  the 
term,  it  must  be  pleaded  there  in  order 
to  prevent  a  trial.  i^ 

15.  When  pleaded  seasonably  it  is  matter 
of  right  and  cannot  be  rejected  either 
at  the  circuit  or  the  term.  id 

16.  When  offered  out  of  time  the  plain- 
tiff may  refuse  to  receive  it  and  the 
judge  at  the  circuit  may  disregard  it 


17.  Where  the  defendant  has  allowed  the 
time  for  putting  in  such  a  plea  to 
elapse,  though  he  may  be  relieved  upon 
terms,  ho  will  not  after  a  delay  of  three 
years  be  permitted  to  put  in  the  plea 
nunc  pro  tunc.  id 

18.  And  where  the  defendant  having  ob- 
tained a  discharge  under  the  bankrupt 
act  after  issue  joined,  refused  to  allow 
the  plaintiff  to  discontinue  without  costs 
and  successfully  resisted  a  motion 
made  by  the  plaintiff  for  that  purpose, 
and  then  after  considerable  delay  ap- 
plied for  leave  to  plead  his  discharge 
puis  darrein  continuance,  held,  that 
he  had  elected  to  abide  by  his  first  de- 
fence and  was  not  entitled  to  reliet 

id 

19.  In  the  case  of  a  continuing  nuisance 
the  defendant,  in  order  to  limit  the  re- 
covery to  the  damages  sustained  with- 
in six  years  prior  to  the  commencement 
of  the  suit,  must  plead  the  statute  of 
limitations.     Waggoner  v.  Jermaine, 
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interest  m  the  goods  mi  thoQ|rh  they 
belonged  to  the  defendant  in  Uie  exe- 
cution, individually,  he  is  liable  in  tro- 
ver to  the  other  copartners.  id 

5.  Where  a  special  partnership  was  at- 
tempted to  be  formed  according  to  the 
statute,  but  in  one  of  the  newspapers 
in  which  the  terms  were  published  the 
sum  contributed  by  Uie  special  partner 
was,  by  mistake  of  the  printer,  stated 
at  $5000,  instead  of  $2000,  which  was 
the  true  sum  mentioned  in  the  certifi- 
cate ;  held  that  the  associates  were  all 
liable  as  general  partners.  Argall  v. 
8mUh,  435 

See  Damages,  1. 
Pathknt,  13, 14. 


PAYMENT. 

1.  Payment  of  a  judgment  by  one  of  sev- 
eral defendants  extinguishes  it,  though 
the  party  paying  take  an  assignment 
of  it  to  himself.  Bank  of  SaUna  v. 
Abtfot,  181 

2.  And  the  judgment  is  extinguished 
though  it  was  against  the  maker  and 
several  endorsers  of  a  promissory  note, 
and  the  payment  was  made  by  the  last 
endorser,  who  endorsed  the  note  for  the 
accommodation  of  the  maker.  id 

3.  A  court  of  law  is  not  competent,  in 
such  a  case,  to  substitute  the  party 
making  the  payment  for  the  plaintifif.  id 

4.  A  debtor  paying  money  to  a  creditor 
to  whom  nc  owes  several  debts,  may 
appropriate  it  to  which  be  pleases. 
Allen  V.  Culver,  284 

5.  In  default  of  an  appropriation  by  the 
debtor,  the  creditor  has  a  right  to  make 
the  application.  id 

6.  If  both  omit  to  do  it,  and  the  demands 
consist  of  a  running  account,  the  pre- 
sumption is  that  the  first  items  of  the 
account  were  intended  to  be  satisfied,  id 

7.  And  where  neither  party  makes  the 
application,  the  law  will  appropriate 
the  payments  according  to  the  justice 
and  equity  of  the  case.  id 

B.  Sureties  for  the  debt  are  concluded  by 
the  same  rul":'  ""  to  tlie  appropriation 
of  payments,  whicU  u]  j  \y  to  their  prin- 
cipal id 


9.  Where  a  general  payment  is  mad^ 
the  creditor  is  allowed  a  reasonabk 
time  to  hiake  the  application.  id 

10.  An  entry  by  the  creditor  of  a  general 
payment  to  the  credit  of  an  account 
does  not  preclude  him  from  afterwards 
applying  it  to  another  demand,  pro- 
vided such  entry  be  not  communicated 
to  the  debtor.  id 

11.  But  if  he  inform  the  debtor  of  the  en- 
try, it  is  an  appropriation  of  the  pay- 
ment to  that  account  id 

13.  Accordingly,  where  the  relation  of 
landlord  and  tenant  existed,  the  latter 
being  bound  to  pay  his  rent  Quarterly, 
and  there  were  other  extensive  deal- 
ings between  the  parties,  and  the  land- 
lord kept  an  account  with  the  tenant, 
in  which  he  charged  the  rent  as  it  be- 
came duo  along  with  other  accounts 
against  the  tenant,  and  credited  the 
payments  made  by  the  latter,  and  from 
time  to  time  rendered  these  accounts 
to  the  tenant;  in  an  action  of  cove- 
nant for  the  rent,  against  a  surety  of 
the  tenant,  held  that  the  payments 
must  be  applied  in  satisfaction  of  the 
several  items  of  the  account  including 
the  rent,  according  to  the  priority  of 
time  in  which  they  were  charged  in 
the  account  id 

13.  The  giving  of  a  promissory  note  for  a 
copartnership  debt,  by  one  of  several 
partners  individually  after  the  dissolu- 
tion of  the  copartnership,  under  an 
agreement  by  the  creditor  to  accept  it 
in  payment  of  the  debt,  extinguishes 
the  ~  liability  of  the  other  copartners. 
Per  LoTT,  Senator,  and  Gardinkk, 
President  Porter  and  Van  Schoon- 
HovEN,  Senators,  contra,  WaydtJl  v. 
Luer,  410 

'  4.  Where  a  copartner,  after  the  dissola- 
tion  of  the  firm,  gave  his  individual 
note  and  the  note  of  a  third  person  to 
adjust  and  settle  a  partnership  debt, 
held  an  extinguishment  of  the  demand 
against  the  other  partners,  the  credit- 
ors having  agreed  to  receive  the  sama 
in  payment  of  such  demand.  id 

See  Mortgage  of  Goone,  6. 
Pleadings,  20  to  22. 
Principal  and  Agent,  3. 
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PLEADINGS. 


1.  On  demuntr  to  a  surrejoinder,  the  plea 
being  bad  in  substance,  the  plaintiff  is 
entitled  to  judgment  Mathewson  v. 
Welter,  52 

2.  In  an  action  for  contribution  by  a 
burety  against  the  executors  of  a  de- 
ceased surety,  where  the  cause  of 
action  arose  after  the  death  of  the  de- 
fendant's testator,  the  plaintiff  must 
declare  specially.  Bradley  v.  Bur- 
well,  61 

3.  And  the  declaration  should  count  up- 
on the  mutual  promises  made  by  the 
co-sureties  at  the  lime  of  entering  into 
the  principal  obligation.  »^ 

4.  In  covenant  for  non-payment  of  rent 
reserved  by  a  lease,  either  against  the 
lessee  or  an  assignee,  the  premises 
leased  need  not  be  described,  but  may 
be  referred  to  as  certain  premises  par- 
ticularly described  in  said  indenture. 
Van  Rensselaer  v.  Bradley,  135 

5.  Where  the  action  was  against  the  as- 
signee of  a  part,  and  the  premises  of 
which  he  was  alleged  to  be  the  as- 
signee were  described  as  "seventy 
acres  of  the  southerly  side  of  the  said 
demised  premises,"  neld  sufficient  id 

6.  But  a  count  stating  that  all  the  right, 
&,c.  of  the  lessee  of,  in  and  to  the  said 
demised  premises  or  some  part  thereof, 
had  come  to  the  defendant  by  assign- 
ment! was  held  bad  for  being  in  the 
alternative.  '" 


7.  Semble  that  an  averment  that  all  the 
estate  of  the  lessee  in  a  great  part  of 
ike  demised  premises  would  be  suffi- 
cient, under  the  rule  that  a  party  need 
not,  in  pleading,  show  the  precise  es- 
tate of  his  adversary.    Per  Jewett,  J. 

id 

B.  And  where  the  declaration  in  such  a 
case  contained  an  averment  that  a 
certain  amount  of  rent  for  a  particular 
time  staled,  for  that  part  and  propor- 
tion of  the  said  premises  of  which  the 
defendant  was  assignee,  had  accrued 
and  become  due  and  was  in  arrear, 
held  a  sufficient  averment  of  the  pro- 
portion of  the  rent  payable  by  the  de- 
fendant »'' 

I.  But  a  count  stating  that  a  certain  sum 
was  due  for  the  said  demised  premises 
was  held  bad.  ^  »^ 


10.  In  an  action  against  the  assignee  of 
the  lessee,  it  is  unnecessaiy  to  st^te 
that  the  latter  had  not  paid  the  rent 

id 

11.  In  rcplevm  a  plea  that  tlie  goods  and 
chattels  in  the  declaration  mentioned 
were  not  the  property  of  the  plaintiff, 
without  showing  whose  they  were,  is 
bad.  It  should  have  averred  that  they 
were  the  property  of  the  defendants  oi 
of  some  third  person,  naming  him,  and 
not  the  property  of  the  plaintiff.  An- 
stice  V.  Holmes,  244 

12.  In  matters  of  form  established  prece- 
dents should  not  bo  departed  from. 
Per  Brqnson,  C.  J.  '"^ 

13.  A  plea  puis  darrein  continuance 
should  be  pleaded  on  the  first  day  of 
the  next  term  after  the  new  matter  of 
defence  arose.     Sandford  v.  Sinclair, 
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14.  But  if  a  circuit  intervenes  before  the 
term,  it  must  be  pleaded  there  in  order 
to  prevent  a  trial.  »*' 

15.  When  pleaded  seasonably  it  is  matter 
of  right  i^nd  cannot  be  rejected  either 
at  the  circuit  or  the  term.  id 

16.  When  offered  out  of  time  the  plain- 
tiff may  refuse  to  receive  it  and  the 
judge  at  the  circuit  may  disregard  it 


17.  Where  the  defendant  has  allowed  the 
time  for  putting  in  such  a  plea  to 
elapse,  though  he  may  be  relieved  upon 
terms,  he  will  not  after  a  delay  of  three 
years  be  permitted  to  put  in  the  plea 
nunc  pro  tunc.  *d 

18.  And  where  the  defendant  having  ob- 
tained a  discharge  under  the  bankrupt 
act  after  issue  joined,  refused  to  allow 
the  plaintiff  to  discontinue  without  costs 
and  successfully  resisted  a  motion 
made  by  the  plaintiff  for  that  purpose, 
and  then  after  considerable  delay  ap- 
plied for  leave  to  plead  his  discharge 
puis  darrein  continuance,  held,  that 
he  had  elected  to  abide  by  his  first  de- 
fence and  was  not  entitled  to  relied 

id 

19.  In  the  case  of  a  continuing  nuisance 
the  defendant,  in  order  to  lirnit  the  re- 
covery  to  the  damages  sustained  with- 
in six  years  prior  lo  the  commencement 
of  the  suit,  must  plead  the  statute  of 
limitations.     Waggoner  v.  Jermains, 
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20.  The  presumption  of  payment,  &!• 
lowed  Bs  «  defenoo  to  actioos  on  judg- 
ments and  sealed  instruments,  by  2 
R.  S.  301,  ^  46,  48,  must  be  pleaded 
as  payment,  Henderson  v.  Hender- 
Mn,  314 

21.  The  affidavit  accompanying  such  a 
plea,  required  by  rule  99,  instead  of 
stating  it  to  be  true  in  substance,  &c., 
may  set  out  the  facts  which  raise  the 
presumption  and  negatiye  those  which 
would  repel  it.  id 

22.  A  plea  in  such  a  case  that  the  right 
of  action  accrued  more  than  twenty 
years  before  the  commeneement  of  the 
suit  is  bad.  id 

23.  In  declaring  against  a  supervisor  for 
the  penalty  imp<^e<f  by  the  revised 
statutes  for  refusing  or  neglecting  to 
perform  a  duty  required  of  him  by  law, 
it  is  not  necessary  to  refer  to  the  statute 
prescribing  the  duty,  but  ootj  to  that 
which  inflicts  the  penalty,  morrie  v. 
The  People,  382 

24.  Where  the  defendant,  in  replevin  for 
manufactured  articles,  avows  the  de- 
tention of  them  on  the  ground  of  a 
mechanic's  lien,  the  plaintiffmay  plead 
in  bar  an  agreement  by  which  the  lien 
was  waived.    Curtis  y,  Joneei      590 

25.  A  party  pleading  an  agreement  must 
set  out  its  terms  with  reasonable  cer- 
tainty and  precision.  id 

26.  Where  the  plaintiff  in  replevin,  in  a 
plea  in  bar  to  an  avowry  justifying  the 
detention  of  the  property  on  the  ground 
of  a  mechanic*s  lien,  set  up  a  special 
agreement  under  which  he  alleged  that 
the  articles  were  manufactured,  in  or- 
der tf|  show  that  they  were  not  subject 
to  tiio  lien,  but  omitted  to  specify  thie 
price  of  the  work  and  the  time  of  pay- 
ment, held  bad  on  special  demurrer. 

id 

27.  In  an  action  on  a  covenant  alleged 
to  have  been  executed  by  the  defen- 
dant, a  plea  alleging  that  a  third  ptir- 
son  named,  executed  the  covenant  by 
the  defendant  as  hie  agent,  is  bad. 
Piatt  V.  Cathell,  604 

See  Cask,  3  to  6. 
Covenant,  3,  14. 
Indictment. 

Principal  and  Surkty,  6,  7. 
Shkriff,  1,  2. 
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PRACTICE. 


1.  A  judgment  cannot,  independratly  of 
the  statute,  (Lawe  1840,  j>.  334,  §29,) 
be  rendered  in  vacation.  McDonald 
V.  Bunn,  45 

2.  Accordingly,  where  a  party,  in  order 
to  prove  a  judgment  of  thi»  court,  pro- 
duced an  authenticated  copy  of  a  record 
which  stated  the  suit  to  have  b<>cn 
commenced  by  declaration,  and  that 
issue  was  joined  in  July  tenn,  1839, 
and  that  the  cause  was  referred  to  a 
sole  referee,  who  on  the  9th  day  of 
September,  1842,  reported  in  favor  of 
the  plaintiff,  upon  which  judgment  was 
immediately  entered,  the  record  t)eing 
signed  and  filed  on  the  16th  day  of  the 
same  month,  and  there  being  no  state- 
ment of  any  continuance  or  mention 
of  any  term  after  the  commencement 
of  the  suit;  held,  that  the  alleged 
judgment  was  void.  id 

3.  The  provisions  of  the  act  of  1840,  au- 
thorizmg  the  entry  of  judgments  in  va- 
cation, has  no  cnect  upon  judgments 
in  suits  commenced  before  tliat  act 
took  effect.  id 

4.  The  repeal  in  1844,  {Stat,  p,  92,  §  8,) 
of  the  provision  in  the  act  of  1840, 
which  limited  the  operation  of  the  la^t 
mentioned  act  to  suits  commenced 
after  it  took  efiect,  does  not  retroact  so 
as  to  render  valid  a  judgment  entered 
in  vacation,  in  a  suit  commenced  in 
1839.  id 

5.  The  affidavit  required  to  be  delivered 
to  the  sheriflf  with  a  writ  of  replevin 
must  not  be  entitled  in  the  suit,  and  it 
so  entitled  it  is  a  nullity.  Miiliken  ▼. 
Selye,  54 

6.  Afi.fa,  cannot  issue  on  a  jadgment  in 
scire  facia$  quare  executionem  non, 
until  thirty  days  after  the  entry  of  the 
judgment,  the  act  of  iS4.0(Seee.l^u>e, 
p.  334,  §  24}  being  applicable  to  snob 
executions,  as  well  as  those  in  original 
actions.  Van  Valkenbmrgh  v.  nar^ 
rie,  16a 

7.  The  plaintiff  in  replevin  need  not  file 
an  affidavit  of  ments,  in  order  to  pre- 
vent the  defendant  from  moving  the 
cause  out  of  its  order  on  the  calendar, 
and  taking  an  inquest  Regan  v. 
Priest,  163 

8.  Where  the  attorneys  live  in  difierent 
places  and  issue  is  joined  too  late  foe 


the  Mmco  of  notice  of  trial  f  mailt 
thoagh  in  season  for  persoDal  service, 
Uie  defendant  will  not  be  entitled  to 
jud^ent  as  in  case  of  nonsuit  for  not 
noticinj^  and  brinffingr  the  cause  to  trial. 
Whitney  y  Shufilt,  165 

B*  But  a  party  movingf  to  set  aside  pro- 
ceedings forirrefnilarity,orto  be  relieved 
from  a  regular  default,  must  if  practi- 
cable, and  if  necessary  to  enable  bim 
to  move  at  the  next  term,  make  per- 
sonal service  of  the  papera.  ParBttoS' 
•ON,  G.  J.  id 

10.  The  application  to  compel  the  plain- 
tiff  to  shew  cause  of  action  must  be 
made  in  the  first  instance  to  a  judge 
or  commissioner,  and  not  to  the  court. 
Doremua  y,  Kirm^t  178 

11.  The  party  dissatisfied  with  the  deter- 
mination of  the  judge  can  bring  the 
matter  before  the  court  only  by  ap- 
peal id 

12.  A  warrant  of  attorney  to  confess 
judgment  executed  by  residents  of 
Pennsylvania,  which  by  a  iav  con- 
struction of  its  teftns  contemplated  a 
judgment  in  a  court  of  that  state,  will 
not  uphold  a  judgment  entered  in  this 
state.  The  same  point  decided  in 
The  Manufacturer^  and  Meehaniet^ 
Bank  of  Philadelphia  v.  St,  John,  (5 
Jffill,  497,)  reasserted.  Manuf.  and 
Merch.  Bank  of  the  Northern  LibeTtiee 
V.  Boyd,  357 

13.  The  provisions  of  the  revised  statutes 
forbidding  the  setting  aside  a  judgment 
for  irregularity  after  the  expiration  of 
one  yeu,  (2  R,  8.  359,  §  2,)  does  not 

Srevent  the  setting  aside  a  judgment 
y  oonfessioii  after  that  period,  for  the 
want  of  a  solfieient  wanwit  of  attorney 
to  confess  stich  judgment  %a 

14.  The  rule  that  %  judgment  regularly 
confessed  by  a  solvent  altonitey  will 
not  be  set  aside  oa  motion  for  tho  want 
of  authority  in  did  attorney,  does  not 
apply  where  the  pl«aitiff  procured  tho 
attorney  to  act ;  e.  g.  where  the  deftai- 
dant  executed  a  wanant  authoritisg 
the  confession  of  a  judgment  in  Penn- 
sylvania, upon  pretence  of  which  the 
plaintiff  procured  a  confesmm  to  be 
iQ^^d  by  an  attorney  of  this  court  and 
a  judgment  to  be  entered  here.         id 

5.  Tlie  court  will  not  inquire  into  tho 
fractions  of  a  day  in  order  to  determine 
whether  a  judgment  record  upon  bond 


INDEX.  ^37 

and  wamnt  of  attorney  was  filed  be- 
fore the  execution  was  issued,  where 
the  setting  aside  of  the  execution 
would  let  in  a  general  asagnment 
which  the  defendant  intended  to  be 
subject  to  the  execution,  and  where  the 
delay  in  filing  the  record  was  attribu- 
table to  accident.    Clate  v.  ClnU,  263 


16.  A  defendant  in  replevin  who  excepts 
to  the  sureties  taken  by  the  sheriff  need 
not  enter  the  exception  on  the  bond  or 
on  the  writ,  but  may  file  it  in  the 
clerVs  ofiice.    Cueick  v.  Cohen,  267 

17.  An  action  of  debt  against  a  consta- 
ble for  neglecting  to  return  an  execu- 
tion does  not  belong  to  the  class  of  refer- 
able  causes.  BearaeUy  v.  Dygert,  380 

18.  Where  such  a  cause  was  referred  and 
a  report  made,  the  court  refused  to  en- 
tertain a  motion  to  set  it  asida        id 

See  Amendment. 

Arrest  of  Juogmbnt. 
Bankrupt  and  Bankrupt  Law,  2. 
Certiorari. 
Costs,  8. 

Error,  1  to  4,  7  to  9. 
New-York,  Citv  op,  8. 
Pleadings,  13  to  18,  21. 
Time,  5. 


PRINCIPAL  AND  ACCESSORY. 
See  Jurisdiction,  3,  4. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  having  a  sum  of 
moner^  in  his  hands  belonging  to  his 
principal,  is  authorized  to  remit  it  by 
purchasing  a  bill  of  exchange,  he 
should  |<irchase  the  bill  with  such 
money,  and  not  by  using  his  own  credit 
Stone  V.  Hayee,  575 

2.  In  February,  1837,  S.,  a  resident  of 
New- York,  received  a  sum  of  money 
as  the  agent  of  H.  who  resided  ia  Liv- 
erpool, and  was  authorized  to  lemit  it 
by  purchasing  and  forwarding  a  biU  of 
exchange.  S.  therecipon  purchased  a 
bill  upon  bis  own  credit  at  a  prsmium 
of  1 1 1  per  cent,  which  he  forwarded  to 
H.  at  10  |»er  cent,  that  being  the  rate 
at  which  similar  bills  were  twn  selling 
for  cash.  H.  kept  the  bill  untfl  No- 
vember,  1839,  having  in  the  mean  time 
made  various  uosucoesiful  efibrti  li 
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oolleet  it,  and  was  then  firet  informed 
that  it  had  not  been  parchaaed  with  hh 
money.  He  immediately  wrote  to  S. 
notifying  him  that  the  bill  would  not 
be  regarded  as  payment,  and  Bhotxly 
afterwards  brought  an  action  against 
him  for  money  had  and  received. 
Held  that  the  action  was  mantainable. 

id 

3.  An  agent  cannot  act  so  as  to  bind  his 
principal  even  in  matters  touching  his 
agency,  where  he  has  an  adverse  in- 
terest in  himself.  Per  Walworth, 
Chancellor.  id 

See  Covenant,  15,  16. 
Factor. 

Insurancb,  1, 2. 
Plkadinob,  27. 


PRINCIPAL  AND  SURETY. 

1.  Equity  will  not  treat  a  joint  bond  as 
tiiough  it  were  joint  and  several,  for 
the  purpose  of  allowing  a  creditor 
to  pursue  the  representatives  of  a  de. 
ceased  co-obligor,  where  he  was  a 
surety.    Braduy  v.  Bunoell,  61 

2.  Where  two  or  more  persons  become 
sureties  for  another  in  a  joint  obliga- 
tion, tiicre  is  an  impliedf  agreement 
among  the  sureties,  arising  at  the  time 
when  ihey  execute  the  principal  con- 
tract, that  as  between  themselves  they 
will  contribute  ratably  towards  dis- 
charging any  liability  which  they  may 
incur  in  consequence  of  becoming  such 
sureties ;  and  such  agreement  is  bind- 
ing upon  the  representatives  of  any  of 
them  who  may  die.  id 

3.  And  the  representatives  of  the  deceased 
co-surety  are  liable  to  contribute  to- 
wards reimbursing  the  surviving  sure- 
ty, though  there  was  no  default  of 
performance  of  the  obligation  during 
the  lifetime  of  the  deceased.  id 

4  Accordingly,  where  B.  and  6.  became 
sureties  for  S.,  as  guardian  of  a  mi- 
nor, in  a  joint  bond  executed  by  the 
three,  conditioned  for  the  due  execu- 
tion of  the  trust  by  the  guardian ;  and 
after  ike  death  of  O.  the  guardian 
committed  a  breach  of  his  duty,  on  ac- 
count of  which  the  obligee  recovered  a 
judgment  against  S.and  B.,  which  B., 
the  surviving  surety,  paid  ;  held,  that 
B.  could  maintain  an  action  against 
the  executors  of  G.  to  reco\er  a  mointy 
of  the  amount  so  paid  by  him.  id 


5.  Held  alio,  that  it  was  no  objection  txi 
the  action  that  B.,  after  the  jtfdgment, 
paid  voluntarily  without  waiting  for 
execution  to  be  i  'sued  against  him.  u» 

6.  In  such  a  case  the  plaintiff  must  de- 
clare specially,  and  cannot  recover  on 
a  count  for  money  paid  to  the  defen- 
dants' use,  or  to  the  use  of  their  testa- 
tor.    Semble.  id 

7.  And  the  declaration  should  count  up- 
on the  mutual  promises  made  by  the 
co-sureties  at  the  time  of  entering  into 
the  principal  obligation.  id 

8.  One  of  several  co-sureties  who  pays 
the  debt  may  call  upon  the  other  sure- 
ties for  contribution,  whether  they 
were  bound  jointly  or  severally,  and 
whether  by  the  same  or  by  different  in- 
struments. Per  Bronbon,  C.  J.  Nor^ 
ton  V.  Coons,  130 

9.  And  although  they  became  ;>Qreties 
for  the  same  debt  at  different  times,  id 

10.  And  a  co-surety  is  liable,  althouffh 
the  one  who  paid  the  debt,  and  who 
sues  for  contribution,  did  not  know  at 
the  time  he  became  such  that  the  de- 
fendant was  also  a  surety.  id 

11.  And  where  one  wishing  to  borrow 
money  made  and  signed  a  joint  and 
several  promissory  note,  which  he  pro- 
cured to  be  signed  by  the  plaintiffs,  and 
afterwards — to  satisfy  the  lender,  bat 
without  the  knowledge  of  the  plain- 
tiffs— ^by  the  defendant,  and  then  ob- 
tained the  money  on  the  note,  which 
the  plaintiffii  at  its  maturity  were  com- 
pelled to  pay  ;  held  that  the  plaintifli 
could  maintain  an  action  against  the 
defendant  for  contribution ;  and  that 
the  defendant  was  holden,  notwith- 
standing he  signed  under  a  represen- 
tation by  the  principal  that  the  [rfain- 
tiffs  would  be  primarily  liable.  id 

12.  A  second  surety  may  qualify  his 
obligation  in  such  a  manner  as  not  tp 
be  liable  to  the  first ;  but  then  if  he  has 
the  debt  to  pay  he  cannot  call  upon  the 
others.     Fer  Bronson,C.J.  id 

13.  Where  the  creditor  recovers  judg- 
ment against  principal  and  surety, they 
are  thenceforth  principal  debtors,  and 
the  taking  of  a  new  security  from  the 
one  who  was  the  principal,  with  an 
extension  of  the  time  of  payment,  does 
not  discharge  the  other.  La  Fargo 
V.  Hcrter,  157 
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14.  Odo  of  two  Boreties  for  a  debt  who, 
with  the  consent  of  the  other,  has  been 
released  by  the  creditor,  is  not  liable  to 
contribute  towards  the  reimbarsement 
of  money  subsequently  paid  by  the 
other  on  account  of  the  debt  for  which 
they  were  sureties.  Per  Bronson, 
G.  J.    Bouchard  y.  Dias,  238 

15.  The  release  of  one  of  several  joint, 
o» joint  and  several  obligors,  discharges 
all.  id 

16.  The  holder  of  a  note  guarantied  by  a 
surety  may  take  a  judgment  by  con- 
fession from  the  maker,  with  a  stay  of 
execution  for  such  a  period  as  would 
be  required  to  obtain  judgment  and 
execution  in  a  suit  not  defended. 
SembU.    Bower -v.  THermann,       378 

17.  But  if  a  longer  time  be  given,  the 
surety  will  be  discharged,  though  the 
maker  might  have  obtained  as  great  a 
delay  by  defending  the  suit.  id 

18.  If  a  principal  debtor  give  the  creditor 
his  note  for  the  debt,  payable  one  day 
after  date,  the  surety  is  thereby  dis- 
charged.   Fellows  V.  PrentisSf     512 

19.  And  it  is  not  competent  for  the  cred- 
itor to  prove  that  the  note  was  intended 
as  a  mere  memorandum  and  was  not 
to  operate  as  an  extension  of  the 
credit.  id 

See  Covenant,  11. 
Evidence,  9. 
Guaranty,  2,  3. 
Payment,  8. 
Pleadinos,  2,  3. 


PRIVILEGED  COMMUNICATION. 
See  Libel,  2  to  4. 

PROTEST. 

9ee  Bnu  or  Exchanob  and  Prohis- 
SORT  Notes,  2  to  5. 

R 

RECORD. 
Su  Evidenob,  7, 8. 


REDLMPTION  OK  LANDS. 

1.  To  entitle  the  holder  of  a  mortgage  to 
acoaire  the  right  of  a  purchaser  of  land 
sold  on  execution,  pursuant  to  the  act 
of  1836,  (p.  793  §  1,)  the  mortgage 
must  be  one  executed  by  the  def<r*n- 
dant  in  the  execution.  Hodge  v.  OaU 
lup,  527 

2.  Where  a  defendant,  after  the  dockets 
ing  of  a  judgment,  sold  land  to  anoth* 
er,  who  executed  a  mortgage  for  the 
purchase  money,  and  the  land  was  af- 
terwards sold  u  fder  a  fi.  fa,  on  that 
judgment,  and  a  a  assignee  of  the  mort- 
gage, after  a  year  and  within  fifteen 
months  from  the  sale,  attempted  to  ac- 
quire the  right  of  the  purchaser  on  that 
sale ;  held  that  he  was  not  entitled  to 
do  so,  and  that  the  redemption  was 

id 


void. 


See  Replevin. 
Trover. 


RE-ENTRY. 


Proceedings  on  a  re-entry  for  non-pay- 
ment cf  rent  at  common  law  and  by 
statute  stated.  Per  Jbwbtt,  J.  Oar- 
rett  v.  Seoutefif  334 

See  Evidence,  13  to  15. 


REFERENCE. 

See  Costs,  5. 

Practice,  17, 18. 


RELEASE. 

See  Aqrebmbnt,  2. 
Evidence,  10,  11. 
Landlord  and  Tenant,  14. 

PklNCIPAL  AND  SURETT,  14,  15. 


REMITTITUR. 

See  Courts  or  a  Justice  or  the  Pbacb, 

18. 


RENT. 

See  Covenabit,  5. 

Landlord  and  Tkramt. 
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REPLEVIN. 


The  purchaser  of  land  sold  on  ezecotion 
after  receiving  the  sheriiS*'*  deed,  can- 
oot  maiiUaia  repieviD  in  the  cepit  for 
timber  which  had  been  cut  bjitoe  de. 
feodant  while  he  remainedin  possession 
during  the  fifteen  months  subsequent 
to  the  sale.  Per  Baonson,  C  J.  Rich 
V.  Baker,  79 

See  Pleadings,  12,34*  26 
Practice,  5,  7,  16. 
Waote,  3. 


RES  JUDICATA. 

1.  A  judgment  of  a  oourt  of  competent 
junsdictien  upon  a  point  sought  to  be 
litigated  between  the  same  parlies  in 
another  suit,  is  ret  judicata,  Bou- 
chard ▼.  Dias,  238 

2.  It  is  not  necessary  that  the  plaintiff's 
claim  in  both  suits  should  be  identical. 
If  they  arise  out  of  the  same  transac 
tion,  and  the  defence  is  equally  appli- 
cable to  each  suit,  the  first  judgment 
will  be  conclusive.  id 

8*  Aod  a  judgment  upon  demurrer  is 
«qaally  conclusive  with  one  rendered 
upon  a  verdict.  id 

4.  H.  C.  was  indebted  to  the  United 
States  for  duties,  arising  upon  a  single 
importation,  and  gave  two  bonds  with 
the  same  sureties  payable  at  different 
times  for  distinct  parts  of  the  same 
debt.  One  of  the  sureties  having  paid 
both  bonds  brought  an  action  m  the 
superior  court  against  kis  co-surety 
for  contribution  on  account  of  the 
money  paid  upon  one  of  the  bonds,  and 
the  defendant  pleaded  a  discharge  of 
himself  from  the  whole  debt  by  the 
secretary  of  the  treasury  pursuant  to 
the  act  of  congress,  to  which  the  plain- 
tiff demurred,  and  judgment  was  siven 
against  him.  Held,  that  such  judg- 
ment was  a  conclusive  bar  to*  a  subse. 
quent  action  in  this  court  between  the 
same  parties,  in  which  the  plaintiff 
sought  to  recover  contribution  on  ac- 
count of  the  money  paid  on  the  other 
bond.  id 


& 

SALE  OF  CHATTELS. 
See  Damaom,  7.  to  9. 


SET-OFF. 


Where  a  suit  is  brought  on  a  eeotninl 
not  negotiable,  by  an  assignee  in  the 
name  of  the  original  creditor,  and  the 
defendant  has  a  larger  demand  against 
llie  assignor  which  is  of  a  eharaeter  to 
entitle  it  to  be  set  off  against  the  de- 
mand sued  on,  such  set-off  can  only  be 
made  to  the  amount  of  the  plaintiflT's 
debt,  and  no  judgment  for  a  ba)}nce 
can  be  rendered  against  the  plaintiff 
Kaet  ▼.  Kathem,  344 


SHERIFF. 

1.  In  case  against  a  sheriff  for  neglecting 
to  return  a  fi.  fa,,  the  declaration  ought 
to  show  in  what  manner  the  plaintiff 
has  sustained  damages.  Semile,  Per 
Beardsley,  J.    Stevene  v.  Bowe^  327 

2.  And  where  there  was  no  averment  In 
the  declaration  in  such  an  aotion  that 
the  judgment  debtors  had  real  estatn 
subject  to  be  levied  on,  and  evidenc«> 
had  been  given  to  show  that  there  wa.*^ 
not  sufficient  personal  property  to  sat 
isfy  the  jE.  fa. ;  held,  that  the  plaintifl 
was  not  entitled  topmve  that  tne  debt 
ors  had  real  estate  which  ought  to  havn 
been  sold  by  the  sheriff  id 

3.  Although  the  sheriff  is  prima  facie 
liable  for  the  debt,  upon  proof  Aat  he 
has  neglected  to  return  the  ezeSQfion, 
he  may  nevertheless  mitigate  the  dam- 
ages by  showing  {inter  oZ.)  that  the 
judgment  dobters  are  solvent,  and  that 
the  judgment  is  still  oollectible.  Per 
Beardbley,  J.  id 

See  Partnership,  1  to  4. 


SLANDER. 

1.  In  slander  lor  words  set  forth  in  the 
declaration  in  English,  the  plaintiff 
cannot,  in  general,  give  in  evidence 
words  spoken  in  a  foreign  tengo& 
KeenholU  v.  Becker,  '146 

2.  But  if  foreign  words  were  spoken  ai 
the  same  time  with  the  Eln^^iish  words, 
the  former  may  be  given  m  evidence 
in  connection  with  the  latter,  lo  show 
what  charge  was  really  made.  id 


3.  Damages  cannot  be  given  for 
spoken  after  the  eonupenoementof  the 
suit,  or  for  words  not  alleged  i»  tfaa 
declaration.  id 


i  In  dander  for  words  not  actionable  per 
•e,  in  conBeqoence  of  the  speaking  of 
which  it  is  alleged  that  a  third  person 
acted  in  a  particular  manner  by  which 
the  plaintiflT  was  damnified,  it  most  be 
shown  that  the  words  were  spoken  in 
the  presence  of  such  person,  or  it  must 
in  some  other  way  appear  that  the 
speaking  of  the  words  was  the  cause 
of  the  consequential  injury  alleged,    id 

5.  Where  such  words  are  spoken  in  the 
hearing  of  one  who  innocently  repeats 
them  to  another,  who  is  thereby  influ- 
enced to  withhold  from  thepbiintiff 
some  advantage  which  he  would  other- 
wise have  granted  him,  the  actk>n  will 
be  sustained.  Semble,  Per  Bka&ds- 
LiT,  J.  id 

6.  Otherwise,  if  the  repetitbn  of  the 
words  was  itself  slanderous,  and  the 
injury  was  occasioned  in  part  by  such 
second  slander.  Semble.  Per  Beards- 
let,  J.  id 

See  liDEX. 


STATUTES,  CONSTRUCTION  OF. 

1.  Statutes  not  in  terms  retrospective, 
should  not  be  construed  to  affect  past 
transactions,  especially  where  such 
construction  would  work  injustice. 
Danke  v.  (luackenbuahy  594 

%  Where  property  is  taken  nnder  a  stat- 
ute authority,  without  the  consent  of 
the  owner,  the  power  must  be  strictlv 
followed ;  and  if  any  material  link  is 
wanUng,  the  whole  proceeding  will  be 
Ihughiy  y.  Hope, 


INDEX.  g^j 

SUPERINTENDENTS  OF  THE 
POOR. 

See  Office  and  Officer,  4, 5 


void. 


594 


See  CoNBTmrnoNAL  Jjaw,  10. 
Common  Sguoou,  1, 7,  8. 
Costs,  1,3. 
CouNTT  Clerk. 
Excise  Law. 
Evidence,  4, 5. 
Factor. 
Insurance,  3. 

Judgments  and  Ezeootionb. 
New-York,  Cmr  of,1,6,  7,14tol6. 
Practice,  3, 4, 6, 13. 
Void  and  Voidable. 


SUPERINTENDENT  OF  COM- 
MON  SCHOOLS. 

See  Common  Soboole,  6. 

ToL.  EL*  81 


SUPERVISORS. 

1.  Where  the  board  of  supervisors  of  t 
county  are  required  by  law  to  "  cntdit 
and  allow  "  the  accounts  of  a  class  of 
public  officers  for  their  salaries,  they 
have  no  discretion  to  exercise,  but 

.  must  allow  the  salary  as  fixed  by  law. 
Morrie  v.  The  People,  383 

2.  And  where  the  account  of  such  an  of- 
ficer was  presented  to  the  board,  and 
was  not  audited — the  resolution  for  its 
allowance  being  lost — held  that  a 
member  voting  against  it  was  liable  to 
the  penalty  of  (250,  prescribed  by  1 
jR.  S.  368,  §  1&  id 

3.  In  an  action  for  the  penalty  in  such  a 
case,  the  facts  being  undisputed,  the 
liability  of  the  defendant  is  a  conclu- 
sion or  law ;  and  the  judge  need  not 
submit  the  question  to  the  jury.        id 

4.  Held  aleOf  that  the  motive  of  the  de- 
fendant is  not  material,  and  that  he  is 
liable,  although  he  acted  mistakenly 
and  not  corruptly.  id 

See  Constitutional  Law,  8. 
Pleadings,  23. 


SUPREME  COURT. 
See  Afpbal. 

SURVIVORSHIP. 

1.  Where  one  of  several  joint  obligors  diet, 
his  representatives  are  at  law  dis- 
charffed  from  liability  to  the  obligea 
Fsr  Jewett,J.  BradleyY.Burwti^^i 

2.  Bat  they  are  liable  in  equity,  unless 
the  deceased  was  a  surety.    Per  Jew- 

BTT,  J.  id 


TAXES. 

See  Common  Schools,  2  to  tt. 
Office  and  OFnosR,  1, 3. 


&& 


INDBX. 


ItfiNDBR 
80$  MoETGAOS  or  Goods,  4,  S. 

TIME. 

U  In  oompotinfT  the  Ume  witkin  which 
•n  act  19  required  to  be  done,  it  n 
nckomed  by  entiro  dB;^B,  rejecting  frac- 
tioDs  of  a  daV)  oiccpt  in  cases  of  neces- 
aitT.  Ptr  BmnioK)  C.  J*  Oormll  y. 
MnUion,  12 

9.  And  where  an  act  n  to  be  done  within  a 
IhnHed  period,  the  first  day  is  generally 
ezdttdcd.    Per  Beonson,  C.  J.       ta 

jf.  Aceoidinglyi  in  dctermiBing  whetHer 
the  statute  of  limitations  has  run 
against  a  demand,  the  day  on  which 
the  action  accrued  is  to  be  excluded 
firon^  the  computation.  Par  Beonson* 
C.J.  id 

4>  TlMrefore  where  a  note  payaihlson  de- 
mand was  mtde  on  tho  feorteonth  day 
of  February,  1839,  a  suit  commenced 
OR  the  fourteenth  day  of  Febmaiy, 
1€45|  is  in  tima  Per  Beonson»  C.  J.  id 

5.  The  court  will  not  inquire  into 'the 
fractions  of  a  day  in  order  to  determine 
whether  a  judgment  record  upon 'bond 
and  warrant  of  attorney  was  filed  be- 
fore tho  execution  was  issued,  where 
the  setting  aside  of  the  execution  would 
let  in  a  general  assignment  which  the 
defendant  intended  to  bo  subject  to  the 
execution,  and  where  thir delay  in  filing 
the  record  was  attributable  to  accident 
CiuU  ▼.  C/ttte,  363 

• 

See  LlMITATTORS,  &rk*FUTt  OF,  1, 2. 
PBAGTICS,  15. 


TRIAL. 

ll  TW  rule  that  an  objection  net  raised 
at  the  trial  is  waited,  applied  to  the  case 
of  tru8tf«s  of  a  school  district  justifying 
the  selling  of  the  plaintifif's  property  on 
a  warrant  issued  for  the  collection  of 
one  dollar  more  than  the  amount  of  the 
tax  voted  by  tho  district  meeting, 
where  tho  point  was  not  taken  at  tlio 
trial;  the  statolo  (m  a  proper  case) 
permitting  other  expenses  not  embraced 
m  the  vote  to  bo  incltfd«d  in  the  war- 
mUiMme  7.  Lmkim  114 


51  A  bin  of  exceptions  will  not  lie  to 

I    Yiew  the  exercise  of  the  discretioii  of 

the  circuit  judge  in  disregarding  a  tk» 

nance  as  amendabla    Commer  ▼.  T%e 

Mutual  Ine.  Co.  of  Albany,  fU4 

3.  A  request  to  the  judge  to  instmct  (ha 
jury  should  rest  upon  undisputed  faCsta 
or  a  hypothetical  case.  If  the  propo- 
sition submitted  is  ineorreet  in  fact' or 
in  law,  the  judge  may  refuse  to  giTO 
the  instroctioo,  generally,  and  need 
not  qoaliiy  such  refusal  by  pointiag 
out  uw  enoneoao  part  thugkhfY, 
Hope,  594 


See  AmanniMT. 

COUETS  OP  ▲  JosnOI  or  TIB 

10  to  12. 
Eeroe,  11. 

SOPBETISOM^  3* 


TROVER. 

The  purchaser  of  Iaa4  aoM  on  execution, 
after  receiving  the  sheriff's  deed,  may 
bring  trover  for  timber  which  had  beeo 
cut  by  the  defendant  while  he  remain- 
ed in  possession  during  tho  Mcett 
months  subsequent  to  the  sale.  Per 
Bft0R80ir>  C.  JL    Jtidkr.B«tor,<    79f 

See  QiMma,Si 


U 

USE  AND  OCCUPATIOUr. 
Seg  LmtoLDED  amoj  Tenant,  IL 

USGB¥. 

1.  In  an  action  on  a  bondoondilioniM  to 
indemnify  the  obligee  against  his  lia- 
bility as  the  maker  of  a'  promissory 
note  held  by  a  third  person,  the  defen- 
dant cannot  set  up  uAuiriii'thvnote. 
ChurchiU-^  Mnt,  321 

^  Where  one,  upon  discounting  a  oota^ 
:  deducte  and  retaine  a  greater  amount 
than  the  proper  discount  at'  tho  lega. 
rate  of  interest,  he  is  guilty  of  a  misdo- 
raeanor  in  reetmut^-**  a  ^rieater  interest, 
discount'  or  consideration,"  than  thia 
law  allows,  under' (he  statute  of  1837, 
(p.  487,  6  6.)  Henry  v.  Bank  qf  So* 
Una,  693 


9f  Cdnse^ntty,  in  to  action  on  a  note, 
tt  iritnesa  is  privileged  from  testifying 
llmt  he  ditpconilted  it  in  that  manner. 

id 

4  Wbere  one,  not  the  plaintiff  on  the  le- 
cord,  is  called  bjr  the  defendant,  as  the 
plaintiff  in  interest,  to  bo  examined  as 
a  witness  under  a  notice  pursoant  to 
the  usury  act  of  1837,  (^  2,)  it  must  be 
£rst  shown  by  other  testimony  that  he 
i$  such  party  in  interest  id 

$ee  Witness,  7. 


INDEX.  0^ 

m&y  bring  watAe,  or'  an  acti6ii  oh  tito 
case  in  the  naturd  of  waste  against  the 
deffendant  in  the  execution,  for  cutting 
timber  ^lle  he  reraaihcd  in  possession 
dtifitig  the  fifteen  months  subsequent 
tb  the  sale.  Per  BkbNson^,  C.  J:  Rith 
V.  Baker,  79 

2.  He  may  also  bring'  trover  for  the  tim- 
ber.   Fer  BaONBON,  C.  J.  id 


VARIANCE. 
hmKmksHT,  1& 


VENDOR  AND  VENDBK 
See  Dmmmom,  7' to  9. 

VENnlE  DB  NOVO. 

See  AxBxn  op  JunaittNT: 

VOID  AND  VOIDABLE. 

..  Whore  a  statute  inflicts  a  penalty  for 
doing,  an  act,  such  act  is  unlawful, 
thoQgb  not  in  terms  prohibited  or  de. 
chmd  to  be  iUegai.    Qr\gith  v.  WeUe, 

226 

fL  Where,  however,  a  statute  for  the  sole 
purpose  of  revenue,  requires  a  license 
fqg  parrying  on  ^  particular  trade,  and 
inflicts  a  penalty  to  secure  the  pay- 
ment of  the  license  money,  a  sale  with, 
out  A  licenbe  in  the'  course  of  that  busi- 
ness would,  it  seems,  be  valid.  Per 
Bronson,  G.  J.  id 

8.  But  if  the  statute  has  in  view  the  pro- 
tection of  the  public  health  or  morals, 
or  the  prevention  of  frauds  by  the  seller, 
though  it  go  no  farther  than  tp  inflict 
a  penalty,  a  contract  in  violation  of 
the  statute  is  vcud.  id 

w 

WASTE. 

!•  Tlie  purchaser  of  land  sold  on  execu- 
tkm,  after  receiving  the  sheriff's  deed 


3.  But  be  cannot  maintain  replevin'  in 
the  cepitf  as  that  action  wilt  lie  orriy 
wfaere  trespass  might  be  brought,  aad 
trespass  for  an  imu^  to  real  estate  can 
abW  be  sustained  by  a  party  in  posseii- 


WATER  COURSE. 
See  Cass,  5,  6. 


WILLS. 

11  MereimbociKty  of  mind  in  a  testator, 
however  great,  will  not  avoid  his  will, 
provided  iie  be  not  an  idiot  or«  luna- 
tic.   Blanehard  v.  NeeUe,  37 

2.  The  term  tmssund  mind  in  the  atat* 
utij  concerning- wills,  is  of  tb»s4mo 
flignification  as  fwn  com  foe  nrnntie; 
and  any  one  otherwise  competent*  to 
whom  these  terms  do  not  apply^  mav 
make  a  valid  wilL  The  first  paiagiaph 
of  the  marginal  abstract  of  the  case  of 
SUwarVe  executor  v.  J^aepenord,  (2S 
Wend,  255,)  examined  and  a'ppmved. 

id 

Z,  One  has  a  right,  by  fait  argument^  or 
piersuaKion,  to  induce  another  to  make 
a  will  in  his  favor.  Per  Jewstt,  J;  id 

4  So  a  will  cannot  be  impeacned  on  the 
ground  that  a  devisee,  at  the  time  it 
was  drawn,  reminded  the  testator  of 
what  he  had  before  stated  as  to  bis  in* 
tended  disposition  of  portions  of  his 
property.  id 

5  TbtYfSc^a  testator,  who  died  seized 
and  possessed  of  real  and  personal  es- 
tate, leaving  a  wife  and  children,  con« 
tained  a  clause  in  these  words :  *<  I 
give  and  bequeath  unto  my  beloved 
wife,  all  my  real  estate,  one  ck>ck,  and 
the  interest  of  five  hundred  doUari 
during  her  lifetime  f  and  other  parts 


644 

of  the  wQl  dispoted  of  the  midae  of 
the  property  emoDg  the  children,  but 
the  real  estate  was  not  a^ain  mention- 
ed. ^  H$ld,  that  the  words*'  during  her 
lifetime"  qualified  all  the  subjects  an- 
tecedently mentioned  in  the  sentence, 
and  that  the  widow  consequently  took 
an  estate  for  life  only  in  the  lands. 
Areton  y.  Aredon^  458 

6.  A  testator,  by  a  will  which  took  effect 
prior  to  the  enactment  of  the  reyised 
statutes,  deyised  lands  to  his  son  B. 
**  during  hU  natural  ii/e,  and  after  his 
decease  to  Ais  heirs  and  their  heirs  and 
assigns  foreyer:*'  Held  that  B.,  by 
Ibrce  of  the  rule  in  Shelley't  ca»e,  took 
an  estate    in  fee    in  the   premises. 

485 


INDEX. 


Sehoonmaker  y.  Sheely, 


WITNESS. 

1.  In  an  action  for  the  penalty  giyen  by 
d  R.  S,  400,  i  43,  to  the  aggrieyed 
party  against  a  witness  for  not  attend- 
ing court  pursuant  to  a  sobfxena,  it 
must  appear  to  enable  the  plaintiff  to 
leeoyer,  that  the  witness  was  material, 
and  that  damages  resulted  from  his 
non-attendance.  Courtney  y.  Baker,  27 

9.  Accordingly,  when  the  defendant  in 
foch  an  action  offered  to  show  that  the 
plaintiff  had  admitted  that  the  defen- 
dant knew  nothing  about  the  matters 
in  oontroyerey  in  the  suit  in  which  he 
was  subpcBuaed ;  held,  that  the  eyi- 
denoe  was  admissible.  id 

%  A  party  who  causes  a  witness  to  be 
■ttbposnaed  who  is  known  to  him  not 
to  be  material,  for  the  purpose  of  an- 
noyancei  is  guilty  of  a  contempt  of  the 
court  whose  process  is  useo.  Per 
BlAUMlKT,  J.  id 


4.  The  omission  to  pay  the  witnesa  ]ii» 
fees,  is  a  "  reasonable  excuse^  for  non- 
attendance,  which  will  protect  him 
(lom  liability  for  the  penalty.  id 

5.  Accordingly  where  a  witness  on  being 
subpcenaed  and  paid  for  one  day's  at- 
tendance, attended  on  the  day  named 
in  the  subposna,  and  then  applied  to 
the  party  by  whom  he  was  subpcenaed, 
for  a  further  payment  of  fees  which 
was  refused,  upon  which  the  witness  left 
court,  and  the  cause  was  tried  in  his 
absence;  held,  that  the  penalty  was 
not  incurred.  id 

6.  Authorities  relating  to  (he  yarious 
remedies  against  a  defaulting  witness 
referred  to.    Per  Bbaedblst,  J.       id 

7.  Where  the  defendant,  in  an  action  on 
a  note,  opened  his  defence  by  stating 
that  C,  the  teller  of  the  plaintiff's 
bank,  had  discounted  the  note  after  it 
had  been  offered  to  the  bank  for  dis- 
count and  refused,  contrary  to  1  R.  8. 
595,  §  28 ;  and  then  called  C.  to  proye 
that  the  note  was  discounted  on  an 
usurious  consideration;  held  that  C. 
was  priyileged  from  testifying,  on  the 
ground  that  his  evidence  would  tend 
to  subject  him  to  the  forfeiture  of  twice 
the  amount  of  the  loan,  accordiiur  to 
the  terms  of  that  act  Henry  y.  Bank 
of  SaUna,  593 

8.  If  a  party,  desiring  to  examine  a  wit- 
ness whose  testimonj  would  tend  to 
conyiet  him  of  a  criminal  oflence,  or 
expose  him  to  a  penalt]^  or  forfeiture, 
rely  upon  the  statute  of  limitations  hay- 
ing run,  to  ayoid  the  objection  he  must 
show  affirmatively  that  no  indictment 
was  foiind,  or  suit  commenced,  within 
the  period  of  limitatkm.  id 

See  Usu&T,  3, 4. 
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